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33 Cromwell, New York, New York (John 
34 L. Warden, S u l l i v a n & Cromwell; J ay 
35 N. Fastow, W e i l , G o t s h a l & Manges, 
3 6 New York, New York; Howard 
37 S c h i f f m a n , D i c k s t e i n S h a p i r o M o r i n 

The Honorable D a v i d G. Tr a g e r , o f the U n i t e d S t a t e s 
D i s t r i c t C o u r t f o r t h e E a s t e r n D i s t r i c t of New York, s i t t i n g by 
d e s i g n a t i o n . 



1 & O s h i n s k y , Washington, D.C. ; Lewis 
2 A. Noonberg, P i p e r & Marbury, 
3 Washington, D.C; R o b e r t M. H e l l e r , 
4 Kramer, L e v i n , N a f t a l i s & F r a n k e l , 
5 New York, New York; R i c h a r d A. 
6 C i r i l l o , Rogers & W e l l s , New York, 
7 New York; F r a n k H o l o z u b i e c , 
8 K i r k l a n d & E l l i s , New York, New 
9 York; James J . C a l d e r , Rosenman & 

10 C o l i n , New York, New York; C h a r l e s 
11 E. Koob, Simpson Thacher & 
12 B a r t l e t t , New York, New York, James 
13 T. H a l v e r s o n , S t e p t o e & Johnson, 
14 Washington, D.C; J e f f r e y Q. Smith, 
15 Cadwalader, Wickersham & T a f t , New 
16 York, New York; C a t h e r i n e A. 
17 Ludden, Morgan, Lewis & B o c k i u s , 
18 New York, New York; R o b e r t F. Wise, 
19 J r . , D a v i s , P o l k & Wa r d w e l l , New 
2 0 York, New York; P a u l B. Uhlenhop, 
21 Lawrence Kamin Saunders & Uhlenhop, 
22 Chicago, I l l i n o i s ; Norman J . B a r r y , 
23 J r . , Donahue Brown Mathewson & 
24 Smyth, C h i c a g o , I l l i n o i s ; R o b ert B. 
25 McCaw, Wilmer, C u t l e r & P i c k e r i n g , 
26 Washington, D.C; Matthew F a r l e y , 
27 S h a n l e y & F i s h e r , New York, New 
2 8 York; W i l l i a m P. Frank, Skadden, 
29 A r p s , S l a t e , Meagher & Flom, New 
3 0 York, New York; J e f f r e y I. 
31 Weinberger, Munger T o l l e s & O l s o n , 
32 Los A n g e l e s , C a l i f o r n i a ; B r i a n J . 
33 McMahon, Crummy, D e l Deo, Dolan, 
34 G r i f f i n g e r & V e c c h i o n e , Newark, New 
35 J e r s e y ; C h a r l e s A. Gilman, C a h i l l 
3 6 Gordon & R e i n d e l , New York, New 
37 York, of c o u n s e l ) , f o r D e f e n d a n t s -
3 8 A p p e l l e e s . 
39 

40 WINTER, C h i e f Judge: 

41 I n t e r v e n o r s -- p l a i n t i f f s i n I n r e NASDAQ Market-Makers 

42 A n t i t r u s t L i t i g a t i o n , 94 C i v . 3996 (RWS) a p p e a l from two 

43 d e c i s i o n s by Judge Sweet. The f i r s t approved a consent d e c r e e 



1 between the U n i t e d S t a t e s and a p p e l l e e s . On a p p e a l , a p p e l l a n t s 

2 c h a l l e n g e a p r o v i s i o n o f t h e consent d e c r e e t h a t l a r g e l y 

3 p r o h i b i t s c e r t a i n a u d i o t a p e s from b e i n g s u b j e c t t o d i s c o v e r y or 

4 a d m i t t e d a t t r i a l . Judge Sweet's o t h e r d e c i s i o n h e l d t h a t a 

5 S e t t l e m e n t Memorandum p r e p a r e d by t h e A n t i t r u s t D i v i s i o n of the 

6 Department of J u s t i c e ("government" o r "DOJ") was n o t a 

7 " d e t e r m i n a t i v e " document s u b j e c t t o p u b l i c d i s c l o s u r e under 

8 S e c t i o n 16(b) of the Tunney A c t , 15 U.S.C. § 1 6 ( b ) . A p p e l l a n t s 

9 c l a i m t h i s r u l i n g was a l s o e r r o r . We a f f i r m . 

10 The f a c t s u n d e r l y i n g t h i s a c t i o n a r e more f u l l y s e t f o r t h i n 

11 two d e c i s i o n s of t h e d i s t r i c t c o u r t . See U n i t e d S t a t e s v. A l e x . 

12 Brown & Sons, I n c . , 963 F. Supp. 235 (S.D.N.Y. 1997); U n i t e d 

13 S t a t e s v. A l e x . Brown & Sons, I n c . , 169 F.R.D. 532 (S.D.N.Y. 

14 1996) . We assume f a m i l i a r i t y w i t h t h e s e o p i n i o n s and summarize 

15 here o n l y those f a c t s r e l e v a n t t o t h i s a p p e a l . 

16 T h i s m a t t e r grew out of a c o m p l a i n t f i l e d by the government 

17 a l l e g i n g c l a i m s under S e c t i o n 4 of t h e Sherman A c t , 15 U.S.C. 

18 § 4. The c o m p l a i n t a l l e g e d t h a t a p p e l l e e s had used t h e i r 

19 p o s i t i o n s as "market makers" i n NASDAQ s t o c k s t o m a n i p u l a t e the 

20 p r i c e o f t h o s e s t o c k s so as t o i n c r e a s e t h e i r p r o f i t s . 

21 NASDAQ i s a c o m p u t e r i z e d s t o c k q u o t a t i o n system o p e r a t e d by 

22 the N a t i o n a l A s s o c i a t i o n of S e c u r i t i e s D e a l e r s ("NASD"). Market 

23 makers e s t a b l i s h the p r i c e of a p a r t i c u l a r NASDAQ s t o c k by 

24 q u o t i n g t o t h e system the p r i c e s a t w h i c h they a r e w i l l i n g t o buy 



1 and s e l l t h a t s t o c k . Because market makers t e n d t o exe c u t e a 

2 r e t a i l customer's o r d e r t o buy o r s e l l a NASDAQ s t o c k by b u y i n g 

3 and s e l l i n g a t the quoted p r i c e s , the s p r e a d between those p r i c e s 

4 t y p i c a l l y d e t e r m i n e s t h e market maker's p r o f i t on any 

5 t r a n s a c t i o n . Because the s p r e a d i s an i m p o r t a n t f a c t o r i n 

6 d e e t e r m i n i n g the p r o f i t , t h e r e i s an i n c e n t i v e f o r market makers 

7 t o i n f l a t e the s p r e a d . The c o r e o f t h e government's c l a i m was 

8 t h a t a p p e l l e e s c o n s p i r e d t o use a q u o t i n g c o n v e n t i o n t h a t widened 

9 the d e a l e r s p r e a d 1 and c o e r c e d non-complying market makers t o 

10 adhere t o t h i s c o n v e n t i o n . The e v i d e n c e u n d e r l y i n g t h i s c l a i m 

11 i n c l u d e d 4500 hours o f a u d i o t a p e s o f t r a d e r s ' phone c a l l s t h a t 

12 a p p e l l e e s had r e g u l a r l y r e c o r d e d . The p r a c t i c e o f t a p i n g such 

13 c a l l s c e a sed by the time the c o m p l a i n t was f i l e d . 

14 A. The Consent Decree 

15 A con s e n t d e c r e e was f i l e d s i m u l t a n e o u s l y w i t h the 

16 government's c o m p l a i n t . The d e c r e e p r o h i b i t s a p p e l l e e s from, 

17 i n t e r a l i a , a d h e r i n g t o the q u o t i n g c o n v e n t i o n , see Note 1, 
1 8 s u p r a ; a g r e e i n g t o f i x the quotes of any NASDAQ s e c u r i t y o r the 

19 s p r e a d between the b u y - a n d - s e l l q u o t e s ; and h a r a s s i n g o r 

20 i n t i m i d a t i n g o t h e r market makers. 

21 The d e c r e e a l s o e s t a b l i s h e s an " a n t i t r u s t c o m p l i a n c e 

22 program. " As p a r t of t h i s program, a p p e l l e e s a r e r e q u i r e d t o 

23 i n s t a l l a m o n i t o r i n g system on phones used by market makers t o 

24 buy and s e l l NASDAQ s e c u r i t i e s . They must a l s o d e s i g n a t e an 



1 " A n t i t r u s t Compliance O f f i c e r " t o r e c o r d and l i s t e n t o c a l l s 

2 p l a c e d on th e s e t e l e p h o n e s . The decr e e p r o v i d e s t h a t t h e 

3 co m p l i a n c e o f f i c e r " s h a l l r e c o r d (and l i s t e n to) n o t l e s s t h a n 

4 t h r e e and o n e - h a l f p e r c e n t (3,5%) of t h e t o t a l number o f t r a d e r 

5 hours of [the a p p e l l e e s ] ; p r o v i d e d , however, t h a t i n no case 

6 s h a l l the t o t a l number o f hours r e q u i r e d t o be r e c o r d e d (and 

7 l i s t e n e d to) exceed s e v e n t y (70) hours p e r week." I n d i v i d u a l s 

8 s u b j e c t t o m o n i t o r i n g a r e t o l d o f the e x i s t e n c e o f t h e t a p i n g 

9 system but not the ti m e s when t h e i r c o n v e r s a t i o n s may be 

10 m o n i t o r e d . I f the c o m p l i a n c e o f f i c e r d i s c o v e r s a c o n v e r s a t i o n 

11 t h a t might v i o l a t e the de c r e e , the a u d i o tape i s t o be r e t a i n e d 

12 and f u r n i s h e d t o t h e DOJ. O t h e r w i s e , t a p e s may be d e s t r o y e d 

13 a f t e r t h i r t y days from the da t e o f r e c o r d i n g . 

14 Paragraph I V ( C ) ( 6 ) of t h e consent d e c r e e g i v e s r i s e t o the 

15 p r e s e n t i s s u e . I t c o n t a i n s r e s t r i c t i o n s on t h e d i s c o v e r y o r use 

16 of the tap e s by t h i r d p a r t i e s : 

17 Tapes made p u r s u a n t t o t h i s s t i p u l a t i o n and 
18 o r d e r s h a l l not be s u b j e c t t o c i v i l p r o c e s s 
19 except f o r p r o c e s s i s s u e d by the A n t i t r u s t 
20 D i v i s i o n [of the Department o f J u s t i c e ] , the 
21 SEC, the NASD, o r any o t h e r s e l f - r e g u l a t o r y 
22 o r g a n i z a t i o n , as d e f i n e d i n S e c t i o n 3 ( a ) ( 2 6 ) 
23 o f t h e S e c u r i t i e s Exchange A c t o f 1934, as 
24 amended. Such tapes s h a l l n o t be a d m i s s i b l e 
2 5 i n e v i d e n c e i n c i v i l p r o c e e d i n g s , e x c e p t i n 
26 a c t i o n s , p r o c e e d i n g s , i n v e s t i g a t i o n s , o r 
27 e x a m i n a t i o n s commenced by t h e A n t i t r u s t 
28 D i v i s i o n , t h e SEC, t h e NASD, o r any o t h e r 
29 s e l f - r e g u l a t o r y o r g a n i z a t i o n . . . . 
30 
31 A p p e l l a n t s o b j e c t e d t o t h i s p a r a g r a p h of t h e consent d e c r e e . 



1 They argued t o the d i s t r i c t c o u r t t h a t a co n s e n t d e c r e e cannot 

2 d i m i n i s h l e g a l r i g h t s of n o n - p a r t i e s and, t h e r e f o r e , t h a t t h e 

3 decr e e cannot p r e v e n t t h i r d p a r t i e s from d i s c o v e r i n g r e l e v a n t 

4 e v i d e n c e o r i n t r o d u c i n g i t a t t r i a l . N e v e r t h e l e s s , the d i s t r i c t 

5 c o u r t approved the consent d e c r e e as r e a s o n a b l e . I t n o t e d t h a t 

6 the i n t e r v e n o r s have no c u r r e n t r i g h t t o tapes c r e a t e d p u r s u a n t 

7 t o the decree because they do n o t y e t e x i s t . See A l e x . Brown, 

8 9 63 F. Supp. a t 241. I t f u r t h e r found t h a t b u t f o r t h e c o n s e n t 

9 dec r e e t h e s e tapes would n e v e r come i n t o e x i s t e n c e . See i d . 

10 F i n a l l y , the c o u r t n o t e d t h a t t h e ta p e s might be s u b j e c t t o an 

11 " i n v e s t i g a t o r y p r i v i l e g e " and, t h u s , might be n o n - d i s c o v e r a b l e 

12 and i n a d m i s s i b l e i n any eve n t . I d . a t 242-43 ( c i t i n g I n r e LTV 

13 Sec. L i t i g . , 89 F.R.D. 595 (N.D. Tex. 1 9 8 1 ) ) . We agree w i t h the 

14 d i s t r i c t c o u r t . 

15 We do not q u a r r e l w i t h the p r i n c i p l e a s s e r t e d by a p p e l l a n t s 

16 t h a t p a r t i e s may not use a consent d e c r e e t o l i m i t n o n - p a r t y 

17 r i g h t s t h a t would o t h e r w i s e p r e v a i l . See Peop l e Who Care v. 

18 R o c k f o r d Bd. of Educ. Sch. D i s t . No. 205, 961 F.2d 1335, 1337 

19 (7th C i r . 1992). However, t h e d i s t r i c t c o u r t ' s f i n d i n g s -- w h i c h 

20 a r e not c l e a r l y e rroneous -- t h a t , w i t h o u t P a r a g r a p h I V ( C ) ( 6 ) , 

21 t h e r e would be no consent d e c r e e and t h a t , w i t h o u t the c o n s e n t 

22 decree, t h e r e would be no t a p e s , d i s t i n g u i s h t h e i n s t a n t m a t t e r 

23 from t h e ca s e s r e l i e d upon by a p p e l l a n t s . W i t h o u t t h e c o n s e n t 

24 decree, t h e r e would be no tapes t o d i s c o v e r o r use as e v i d e n c e . 



1 With the consent d e c r e e , t h e r e w i l l foe tap e s s u b j e c t t o P a r a g r a p h 

2 IV(C) (6) . 

3 Cases such as Peop l e Who Care a r e thus e n t i r e l y 

4 d i s t i n g u i s h a b l e . I n t h a t case, a co n s e n t d e c r e e between v a r i o u s 

5 p u b l i c groups and a s c h o o l b o a r d p u r p o r t e d t o a l t e r the s e n i o r i t y 

6 p r o v i s i o n s of a c o l l e c t i v e b a r g a i n i n g agreement between t h e 

7 s c h o o l b o a r d and a n o n - p a r t y t e a c h e r s ' u n i o n . U n l i k e t h e p r e s e n t 

8 case, t h e r e f o r e , e x i s t i n g r i g h t s w i t h t a n g i b l e consequences were 

9 a f f e c t e d . See a l s o P e r k i n s v. C i t y o f Ch i c a g o H e i g h t s , 47 F.3d 

10 212, 216-17 (7th C i r . 1995) ( v a c a t i n g c o n s e n t d e c r e e t h a t 

11 d i s r e g a r d e d s t a t e l a w ) ; Olympic Ref. Co. v. C a r t e r , 332 F.2d 260, 

12 265 ( 9 t h C i r . 1964) ( h o l d i n g p a r t i e s cannot l i m i t t h i r d - p a r t y 

13 a c c e s s t o e x i s t i n g e v i d e n c e t h r o u g h c o n s e n t d e c r e e ) . 

14 We n o t e two o t h e r m a t t e r s . A t o r a l argument, a p p e l l a n t s 

15 s u g g e s t e d t h a t a p p e l l e e s have an i n t e r e s t i n t a p i n g a l l 

16 c o n v e r s a t i o n s i n q u e s t i o n as a means o f r e c o r d i n g t r a n s a c t i o n s i n 

17 NASDAQ s e c u r i t i e s . Indeed, t h a t had been a p p e l l e e s ' p r a c t i c e 

18 b e f o r e t h e c o m p l a i n t was f i l e d i n t h e i n s t a n t m a t t e r . A p p e l l a n t s 

19 s u g g e s t e d t h a t P a r a g r a p h I V ( C ) ( 6 ) might t h e r e f o r e s h i e l d from 

2 0 d i s c o v e r y o r e v i d e n t i a r y use tapes of v i r t u a l l y a l l such phone 

21 c o n v e r s a t i o n s . However, Paragraph I V ( C ) ( 6 ) does n o t p u r p o r t t o 

22 s h i e l d from d i s c o v e r y o r e v i d e n t i a r y use e v e r y a u d i o tape c r e a t e d 

23 by a p p e l l e e s . R a t h e r , o n l y t h o s e tapes made p u r s u a n t t o t h e 

24 decree a r e s u b j e c t t o i t s r e s t r i c t i o n s . The con s e n t d e c r e e 



1 r e q u i r e s t h a t a p p e l l e e s tape a t l e a s t 3.5 p e r c e n t o f the t o t a l 

2 number of t r a d e r h o u r s , o r 70 hours p e r week, w h i c h e v e r i s l e s s . 

3 Were a p p e l l e e s t o tape a l l o f t h e i r t r a d e r s c o n v e r s a t i o n s , t h e y 

4 would have d i f f i c u l t y a r g u i n g t h a t such t a p e s were p r o t e c t e d by 

5 Paragraph I V ( C ) ( 6 ) , because the t a p i n g would f a r exceed t h a t 

6 r e q u i r e d by t h e d e c r e e . We o f c o u r s e do not a d d r e s s , much l e s s 

7 d e f i n e , what l e v e l o f t a p i n g would exceed t h a t p r o t e c t e d by 

8 Paragraph I V ( C ) ( 6 ) . 

9 Second, a l l we do today i s a f f i r m t h e d i s t r i c t c o u r t ' s 

10 a p p r o v a l o f the con s e n t d e c r e e w i t h P a r a g r a p h I V ( C ) ( 6 ) i n i t . We 

11 do not p u r p o r t t o ad d r e s s i s s u e s a r i s i n g out o f an attempt t o 

12 e n f o r c e t h i s p r o v i s i o n i n o t h e r p r o c e e d i n g s o r o t h e r t r i b u n a l s . 

13 Nor do we ad d r e s s t h e m e r i t s of a c l a i m o f " i n v e s t i g a t o r y " o r 

14 o t h e r p r i v i l e g e . 

15 B. The S e t t l e m e n t Memorandum 

16 The c o m p l a i n t and consent d e c r e e were t h e r e s u l t o f a two-

17 y e a r i n v e s t i g a t i o n I n which t h e government r e v i e w e d thousands o f 

18 pages of documents, a s i g n i f i c a n t amount o f market d a t a , and t h e 

19 a u d i o t a p e s t h a t a p p e l l e e s had made of t h e i r t r a d e r s ' t e l e p h o n e 

20 c a l l s . The government a l s o p r e p a r e d a " S e t t l e m e n t Memorandum" 

21 t h a t summarized s e l e c t e d e v i d e n c e and s e t f o r t h some o f t h e l e g a l 

22 u n d e r p i n n i n g s of i t s case. The Memorandum was g i v e n t o a p p e l l e e s 

23 d u r i n g s e t t l e m e n t n e g o t i a t i o n s . 

24 A p p e l l a n t s argue t h a t t h e S e t t l e m e n t Memorandum had t o be 



1 d i s c l o s e d under t h e Tunney A c t , 15 U.S.C. § 16(b)-(h). 

2 S p e c i f i c a l l y , t h e y c l a i m t h a t the S e t t l e m e n t Memorandum 

3 c o n t r i b u t e d t o the DOJ's d e c i s i o n t o e n t e r i n t o t h e co n s e n t 

4 decree and i s a " d e t e r m i n a t i v e " document t h a t must thus be 

5 d i s c l o s e d . See 15 U.S.C. § 1 6 ( b ) ; U n i t e d S t a t e s v. C e n t r a l 
6 C o n t r a c t i n g Co., 537 F. Supp. 571, 577 (E.D. Va. 1982) ( h o l d i n g 

7 t h a t "documents t h a t s u b s t a n t i a l l y c o n t r i b u t e t o t h e 

8 d e t e r m i n a t i o n [by t h e government] t o p r o c e e d by co n s e n t d e c r e e " 

9 a r e d e t e r m i n a t i v e documents under Tunney Ac t ) ( q u o t a t i o n marks 

10 o m i t t e d ) . S e c t i o n 16(b) p r o v i d e s t h a t a l l " [ c ] o p i e s o f [a 

11 proposed consent decree] and any o t h e r m a t e r i a l s and documents 

12 w h i c h the U n i t e d S t a t e s c o n s i d e r e d d e t e r m i n a t i v e i n f o r m u l a t i n g 

13 such [a pr o p o s e d d e c r e e ] , s h a l l . . . be made a v a i l a b l e t o t h e 

14 p u b l i c a t the d i s t r i c t c o u r t . . . ." 15 U.S.C. § 16(b) 

15 (emphasis added). 

16 The d i s t r i c t c o u r t found t h a t t h e S e t t l e m e n t Memorandum was 

17 "the r e s u l t o f the i n t e r n a l e f f o r t of DOJ t o o r g a n i z e i t s 

18 e v i d e n c e f o r the purpose o f e v a l u a t i n g i t s case and p r e s e n t i n g i t 

19 t o Defendants i n s e t t l e m e n t n e g o t i a t i o n s . " A l e x . Brown, 169 

20 F.R.D. a t 541. I t was a l s o i n t e n d e d t o " f a c i l i t a t e n e g o t i a t i o n s 

21 by d e m o n s t r a t i n g t o Defendants the supposed s t r e n g t h o f t h e 

22 Government's cas e . " I d . a t 536. The d i s t r i c t c o u r t c o n c l u d e d 

23 t h a t , because the Memorandum d i d not determine the government's 

24 d e c i s i o n s c o n c e r n i n g the co n s e n t d e c r e e but m e r e l y summarized 



1 p i e c e s of e v i d e n c e , i t was an o r g a n i z a t i o n a l t o o l , n o t a 

2 d e t e r m i n a t i v e document. See i d . a t 541. 

3 We a g a i n agree w i t h the d i s t r i c t c o u r t . The range of 

4 m a t e r i a l s t h a t a r e " d e t e r m i n a t i v e " under t h e Tunney A c t i s f a i r l y 

5 narrow. See Andover, I n c . v. U n i t e d S t a t e s , 118 F.3d 776, 784 

6 (D.C. C i r . 1997). The h i s t o r y o f the A c t demonstrates t h a t i t s 

7 t h r u s t was t o b r i n g i n t o " s u n l i g h t " the government's m o t i v e s f o r 

8 e n t e r i n g a de c r e e , t h e r e b y t a k i n g out o f t h e " t w i l i g h t " the 

9 government's d e c i s i o n - m a k i n g p r o c e s s e s w i t h r e s p e c t t o a n t i t r u s t 

10 s e t t l e m e n t s . H.R. Rep. No. 93-1463 (1974), r e p r i n t e d i n 1974 

11 U.S.C.C.A.N. 6535, 6537. The use of t h e word " d e t e r m i n a t i v e " i n 

12 S e c t i o n 16(b) " r u l e s out the c l a i m t o a l l the i n v e s t i g a t i o n and 

13 s e t t l e m e n t m a t e r i a l , and c o n f i n e s § 16(b) a t the most t o 

14 documents t h a t a r e e i t h e r 'smoking guns' o r the e x c u l p a t o r y 

15 o p p o s i t e . " Andover, 118 F.3d a t 784. Indeed, were the law 

16 o t h e r w i s e , " d e t e r m i n a t i v e " would come t o mean " r e l e v a n t . " 

17 G i v e n t h i s v i e w o f the Tunney A c t , t h e S e t t l e m e n t Memorandum 

18 cannot be deemed a d e t e r m i n a t i v e document. There i s n o t h i n g t o 

19 suggest t h a t i t s e x i s t e n c e was a s u b s t a n t i a l inducement t o t h e 

20 government t o e n t e r i n t o the co n s e n t d e c r e e . Moreover, as t h e 

21 d i s t r i c t c o u r t found, the Memorandum was p r e p a r e d a t l e a s t as 

22 much t o i n d u c e a p p e l l e e s t o e n t e r i n t o t h e dec r e e as t o persuade 

23 the government t o do so. See A l e x . Brown, 169 F.R.D. a t 542. 

24 (Memorandum h e r e was " i n t e r n a l e v a l u a t i o n . . . u n d e r t a k e n t o 



1 persuade d e f e n d a n t s t o e n t e r i n t o a c o n s e n t d e c r e e . " ) . 

2 We t h e r e f o r e a f f i r m . 

3 



FOOTNOTES 

1. T h i s " q u o t i n g c o n v e n t i o n " was an agreement among market 

makers t o a v o i d " o d d - e i g h t h s " i . e . , 1/8, 3/8, 5/8, 7/8 buy-

a n d - s e l l q u o t e s on c e r t a i n s e c u r i t i e s . The e f f e c t o f t h i s 

c o n v e n t i o n was t o r a i s e the minimum i n s i d e s p r e a d t o 1/4 p o i n t , 

r e s u l t i n g i n h i g h e r t r a n s a c t i o n s c o s t s t o i n v e s t o r s and h i g h e r 

p r o f i t s t o market makers. 

2. I n c o n n e c t i o n w i t h t h i s i s s u e , a p p e l l a n t s have f i l e d a m o t i o n 

a s k i n g us t o t a k e j u d i c i a l n o t i c e o f s e v e r a l c o u r t f i l i n g s c i t e d 

i n t h e i r b r i e f . Because t h e s e f i l i n g s a r e not r e l e v a n t to our 

d i s p o s i t i o n o f t h i s a p p e a l , we deny the m o t i o n as moot. 
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