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MOTION FOR ENTRY OF JUDGMENT

I;laintiff, having filed its Complaiﬁt in the above-captioned case, and having filed this
date a Stipulation and proposed Final Judgment, hereby moves this Court for entry of a Final
Judgment against Defendant Manulife Financial Corporation (“Manulife”). By agreement of the
parties, the Final Judgment against Defendant Manulife provides for the payment of a civil
penalty totaling $1 million pursuant to Section 7A(g)(1) of the.Cléyton Act, 15U8.C. §
18a(g)(1).

STATEMENT OF POINTS AND AUTHORITIES

The Complaint in this action .alleges that Defendant Manulife violated Title 1 of the
Hart-Scott-Rodino Antitrust Improvements Act of 1976 (“HSR Act” or “Act”), Secti dn 7A of the

Clayton Act, 15 U.S.C. § 18a, which requires certain acquiring persons and certain persons




whose voting securities or assets are acquired to file notification with the Department of Justice
and the Federal Trade Commission and to observe a waiting period before consunnna’izing certain
acquisitions of voting securities or assets. The Complaint alleges that Defendant Mar%ulife was
in continuous violation of the HSR Act each day during the period beginning on or be%fore March
24, 2003 through October 27, 2003. Under section (g)(1) of the Hart-Scott-Rodino Ajct, 15
U.S.C. § 18a(g)(1), any person who fails to comply with the Act shall be liable to the i’Jnited
States for a civil penalty of not more than $11,000 for each day during which such pe r#on isin
violation of the Act.'! Accordingly, the Complaint seeks “an appropriate civil penalty” As the
Stipulation and proposed Final Judgment indicate, Defendant Manulife has agreed to \;pay civil
penalties totaling $1 million within 30 days of entry of the Final Judgment.
The United States does not believe that the procedures of the Antitrust Proced:'ures and

Penalties Act (the “Tunney Act”™), 15 U.S.C. § 16 (b)-(h), are required in this action. Q_The Tunney

Act requires that any proposal for a “consent judgment” submitted by the United States in a civil
case filed “under the antitrust laws” be filed with the court at least 60 days in advancia of its

, : i
effective date, published in the Federal Register and a newspaper for public comment, and

reviewed by the court for the purpose of determining whether it is in the public intertlzst. Key
.

features of the Tunney Act are preparation by the United States of a “competitive ini_pact
statement” explaining the proceeding and the proposed judgment, and the consi_deratfon by the

court of the propesed judgment's competitive impact and its impact on the public gerflerally as

! The maximum daily civil penalty, which had been $10,000, was increased to $11,000 for
violations occurring on or after November 20, 1996, pursuant to the Debt Collection Improyvement Act of
1996, Pub. L. 104-134 § 31001(s) and Federal Trade Commission Rule 1.98, 16 C.ER. § 1,98, 61 Fed,
Reg. 54548 (Oct. 21, 1996). ' '
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well as individuals alleging specific injury from the violation set forth in the complaint.

The procedures of the Tunney Act are not required in this action because the Ciomplajnt

seeks, and the Final Judgment provides for, only the payment of civil penalties. In oulr view, a

consent judgment in a case seeking only monetary penalties is not the type of “consen‘p judgment”

Congress had in mind when it passed the Tunney Act. Civil penalties are intended to r

enalize a

defendant for violating the law, and, unlike injunctive relief, have no “competitive impact,” and

no effect on other persons or on the public generally, within the context of the Tunney Act. The

legislative history of the Tunney Act does not contain any indication that Congress in

subject settlements of civil penalty actions to its competitive impact review procedures.
Thus, courts to date have not required use of Tunney Act procedures in cases I
only the payment of civil penalties. Indeed, courts in this district have consistently en

consent judgments for civil penalties under the ISR Act without employing Tunney

procedures.” There are no circumstances favoring the use of Tunney Act procedures

case.’

2 See, e.g., United States v. The Hearst Trust, 2001-2 Trade Cas. (CCH) § 73,451 (L
United States v. Input/Ouitput et al., 1999-1 Trade Cas. (CCH)q 24,585 (D.D.C.); United Sta
Blackstone Capital Partners II Merchant Banking Fund et.al. 1999-1 Trade Cas. (CCH) § 72
(D.D.C.); United States v. The Loewen Group, Inc., 1998-1 Trade Cas. (CCH) ] 72,151 (D.I

States v. Mahle GMBH et al., 1997-2 Trade Cas. (CCH) 4 71,868 (D.D.C.); Unired States v.
Inc., 1997-1 Trade Cas. (CCH) 471,766 (D.D.C.); United States v. Foodmaker, Inc., 1996-2
(CCH) ] 71,555 (D.D.C.); United States v. Titan Wheel International, Inc., 1996-1 Trade Ca
71,406 (D.D.C.); United States v. Automatic Data Processing, Inc., 1996-1 Trade Cas. (CCE
(D.D.C.); United States v. Trump, 1988-1 Trade Cas. (CCH) { 67,968 (D.D.C.). In each cas
States noted the issue in a motion for entry of judgment, explaining to the court that it belieyv
Tunney Act inapplicable. '

* In the first case brought under the Hart-Scott-Rodino Act, United States v. Coasta
1985-1 Trade Cas. (CCH) § 66,425 (D.D.C.), the United States -- noting its view that the Tu
not applicable -- chose to ¢mploy the Tunney Act procedures, believing that those procedure
that particular case help describe to the public the circumstances and events that gave rise to
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For the above reasons, the United States asks the Coust to enter the Final Judginent in this

casc.

Dated: /%’b? 3 2004
.‘;

Respectfully submitted,

[

Mark J. B6it
Chief, Litigation I Section

Gk Z i
J6fn R. Read
Assistant Chief, Litigation I Section
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Barry Lééiréech /
DC Bar No. 421070
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i
Attorneys, Antitrust Division |
United States Department of Justice ‘ f
1401 H Street, NW; Suite 4000
Washington, DC 20530 |
Telephone:  (202) 307-2110 ‘
Facsimile: (202) 307-5802 ‘
|
|
|

complaint and final judgment. 49 Fed. 36455 (Sept. 17, 1984). In three other civil penalties case under
the HSR Act, Tunney Act procedures were followed: United States v. Bell Resources Ltd., 1986-2 Trade
Cas. (CCH) 167,321 (S.D.N.Y), United States v. Computer Associates International, Inc. et al., 2002-2
Trade Cas. (CCH) 73,883 (D.D.C.), and United States v. Gemstar-TV Guide International, Inc., 2003-2
Trade Cas. (CCH) 74,082 (D.D.C). In each of these cases, the complaint sought injunctive relief in
addition to civil penalties.
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* CERTIFICATE OF SERVICE |

I hereby certify that I caused a copy of the foregoing MOTION FOR ENTRY OF JUDGMENT
to be served by facsimile this 3rd day of May 2004 upon the party listed below:

|
Counsel for Defendant Manulife Financial Corporation: |
|
Aimee H. Goldstein, Esq. i
Simpson Thacher & Bartlett LLP |
425 Lexington Avenue

New York, NY 10017-3954
Telephone: (212) 455-7681
Facsimile: (212) 455-2502

May 3, 2004 %g&q @?Lﬂz _

Baﬁy L.C
DC Bar No_ 421070

United States Department of Justice
Antitrust Division :
1401 H Street, NW; Suite 4000
Washington, DC 20530
Telephone:  (202) 307-2110
Facsimile:  (202) 307-5802




