IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Supplemental to

Petitioner, Civil Action No. 93-2621 -- SS
V.
SMITH INTERNATIONAL, INC., and Judge Stanley Sporkin
SCHLUMBERGER LTD.,
Respondents.

MEMORANDUM OF THE UNITED STATES IN SUPPORT OF PETITION
FOR AN ORDER TO SHOW CAUSE WHY RESPONDENTS
SMITH INTERNATIONAL, INC. AND SCHLUMBERGER LTD.
SHOULD NOT BE FOUND IN CIVIL CONTEMPT
I. Introduction
The United States has petitioned this Court for an Order to Show Cause Why
Respondents Smith International, Inc. (“Smith”) and Schlumberger Ltd. (*“Schlumberger”)

should not be found in civil contempt of the Final Judgment entered by this Court on April 12,

1994, in United States v. Baroid Corporation, et al., as modified by this Court on September 19,

1996. [Exhibits 1 and 7] Paragraph IV.F. of the Final Judgment prohibits Smith, as the
purchaser of the “drilling fluid business” divested pursuant to the Final Judgment, from
“sell[ing] the drilling fluid business to, or combin[ing] that business, with the drilling fluid

operations of . . . Schlumberger.” On July 14, 1999, Smith sold to Schlumberger a 40 percent



interest in a joint venture that included the divested “drilling fluid business,” and the companies
combined that business with Schlumberger’s drilling fluid operations, despite a warning from the
Antitrust Division that the transaction would clearly violate the Final Judgment.

Smith and Schlumberger have knowingly and purposefully violated this Court’s Order.
The United States asks this Court to find Smith and Schlumberger in contempt and order
rescission of the joint venture agreement, restoration of Smith’s and Schlumberger’s drilling
fluid businesses to their pre-transaction condition, and other appropriate remedies to ensure
compliance with this Court’s Order.!

Il. Statement of the Facts

A. Description of the Final Judgment

On December 23, 1993, the United States filed a civil antitrust Complaint under Section
7 of the Clayton Act to block the merger of Dresser Industries, Inc. (“Dresser”) and Baroid
Corporation (“Baroid”), alleging that the transaction would substantially lessen competition in
the diamond drill bit and drilling fluid markets. [Exhibit 2] Dresser competed in the drilling
fluid business through its 64 percent interest in M-I Drilling Fluids (now known as M-1 L.L.C.
and hereinafter referred to as M-I); Baroid competed through its subsidiary Baroid Drilling

Fluids.? The Complaint alleged that the U.S. drilling fluid market was dominated by three firms

! The United States has contemporaneously filed a Criminal Contempt Petition against
Smith and Schlumberger.

2 Drilling fluids are a mixture of natural and synthetic compounds used at oil and gas
drilling sites to cool and lubricate the drill bit, clean the hole bottom, carry cuttings to the
surface, seal porous well formations, control downhole pressure, and improve the function of the
drill string and tools in the hole.



-- M-1, Baroid, and Baker Hughes, Inc. (“Baker Hughes™), which together accounted for at least
two-thirds of domestic drilling fluid revenues. Simultaneously with the Complaint, the United
States filed a proposed Final Judgment. To preserve competition in drilling fluids, Paragraph
IV.A. of the Final Judgment ordered Dresser to divest the “drilling fluid business,” which was
defined as either its 64 percent interest in M-I or all assets of Baroid Drilling Fluids, plus any
other assets of Baroid Corporation used for its domestic or international drilling fluid business.

Paragraph I1V.F. of the Final Judgment listed specific companies to which Dresser could
not divest the drilling fluid business and further imposed restrictions on the purchaser of the
drilling fluid business:

The purchaser of the divested drilling fluid business shall not sell the drilling fluid

business to, or combine that business with the drilling fluid operations of Dresser

Industries, Inc., Baker Hughes, Inc., Schlumberger Ltd., or Anchor Drilling Fluids, or

any of their affiliates or subsidiaries during the life of this decree.?

The Court entered the Final Judgment on April 12, 1994. Dresser chose to divest its

interest in M-I and sold the interest to Smith. As required by Paragraph 111.B. of the Final

Judgment, Smith, as a condition of the divestiture, agreed to be bound by the provisions of the

¥ The Competitive Impact Statement, filed by the United States in conjunction with the
Final Judgment, described the effect of Paragraph IV.F:

The proposed Final Judgment prohibits the sale by the defendants of the drilling fluid
business to their major competitors in the drilling fluid market: Baker Hughes, Inc.,
Schlumberger Ltd., and Anchor Drilling Fluids. This prohibition lasts for the life of the
decree. The purchaser of the drilling fluid business is also prohibited from combining
that business with the drilling operations of any of those three companies or Dresser.

[Exhibit 3 at page 11]



Final Judgment.* [Exhibit 4 at page 3] Thus, under the Final Judgment, Smith, as the purchaser
of the drilling fluid business, was barred until April 2004 from selling that business to Baker
Hughes, Schlumberger, Anchor Drilling Fluids (“Anchor”), or Dresser, or from combining that
business with the drilling fluid operations of any of those firms.

Smith has conceded its knowledge of the Final Judgment’s restriction to the Court. In
1996, Smith proposed acquiring Anchor, a Norwegian company that produced and sold drilling
fluids worldwide, including in the United States. Smith sought the consent of the United States
to a modification of the Final Judgment to permit the transaction to proceed. The United States
joined Smith in a motion to modify the Final Judgment to allow the acquisition, provided Smith
divested the United States drilling fluid operations of Anchor, referred to as Anchor USA.
[Exhibits 5 and 6] Smith described the Final Judgment’s restriction on page 3 of its
Memorandum to Modify the Final Judgment:

The Final Judgment enjoins Smith from combining its drilling fluids business (i.e.

M-1 Drilling Fluids) with the operations of Dresser Industries, Inc., Baker

Hughes, Inc., Schlumberger Ltd. or Anchor Drilling Fluids.” [Exhibit 4]

This Court entered an Order on September 19, 1996, approving the modification. [Exhibit
7] While the modification changed the restriction in Paragraph IV.F. to permit the acquisition of
Anchor, it continued the bar on selling the divested drilling fluid business to, or combining that

business with, the drilling fluid operations of Schlumberger:

The purchaser of the divested drilling fluid business shall not sell the drilling fluid
business to, or combine that business, with the drilling fluid operations of Dresser

4 Last year, Smith acquired the remaining 36 percent interest in M-1 from Halliburton
Company, giving Smith complete ownership of M-1.
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Industries, Inc., Baker Hughes, Inc., or Schlumberger Ltd., or any of their

affiliates or subsidiaries during the life of this decree. The purchaser of the

divested drilling fluid business shall not sell the drilling fluid business to, or

combine that business, with the drilling fluid operations of Anchor Drilling

Fluids, except in accordance with the terms of the Joint Motion to Modify Final

Judgment and Stipulated Divestiture Agreement filed by the United States and

Smith International, Inc. on June 4, 1996, which is hereby incorporated and made

a part of the Final Judgment.
That Order also extended the period during which Smith would be prohibited from selling to or
combining with Schlumberger: “With respect to Smith International, Inc., the terms of this Final
Judgment shall expire on the tenth anniversary of the date this Order is filed and entered.” Thus,
as to Smith, the Final Judgment, including the restrictions on Smith’s drilling fluid transactions,
does not expire until September 19, 2006.
B. Description of Smith’s and Schlumberger’s Contemptuous Actions

Smith and Schlumberger started discussing the formation of a joint venture of M-I and
Schlumberger’s drilling fluid operations in 1998 and informed the Antitrust Division at the end
of September of the discussions. The companies signed a Memorandum of Understanding on
October 21, 1998 and executed a formal joint venture agreement on February 5, 1999. Under the
joint venture agreement, Schlumberger would pay Smith $280 million for a 40 percent interest in
a joint venture that included M-I, and the parties would combine the operations of M-I and
Schlumberger’s worldwide drilling fluid business. The joint venture agreement recognized that
the transaction could not proceed without modification of the Final Judgment:

8.5 Madification Should the parties fail to receive modification of the consent

decree entered in United States v. Baroid Corp., 1994-1 Trade Cas. (CCH)

70,572 (April 12, 1994) and therefore fail to meet the condition precedent to
closing set forth in Section 7.1(b), the parties agree to negotiate in good faith to



try to find a mutually agreeable and legally permissible alternative whereby the
substantive ends of this Agreement will be achieved.

[Exhibit 8]

The Antitrust Division opened an investigation to determine if the Division should
consent to modification of the Final Judgment and permit Smith to form the joint venture with
Schlumberger. As part of its investigation, the Antitrust Division issued Civil Investigative
Demands to both companies for information and documents, reviewed the 60 boxes of
documents submitted in response, and conducted interviews and a deposition.

In July 1999, before the Division reached a final decision on whether to consent to
modification, Smith and Schlumberger decided to proceed with the joint venture. On July 1,
Schlumberger wrote the Division that it had decided to discontinue its U.S. drilling fluid
operations, and that “it seems clear that the U.S. v. Baroid decree should not prohibit
Schlumberger and Smith from consummating their proposed joint venture whereby
Schlumberger would contribute its remaining (hon-U.S.) drilling fluid business to M-I in
exchange for a 40 percent interest in M-1.” [Exhibit 9] Then, on July 8, 1999, Smith’s counsel
wrote the Division claiming that, with the decision to shut down Schlumberger’s U.S. drilling
fluid operations, “the Baroid decree does not apply to this transaction and neither the Court nor
the Division has jurisdiction over the joint venture,” because there would be “no competitive
effect” on the U.S. drilling fluid industry. [Exhibit 10] The letter also stated that the targeted

closing date of the transaction was July 14, 1999, but that Smith would provide the United States



with 48 hours notice in any event. A letter sent by Smith’s counsel on July 12, 1999, advised
that the parties intended to close the transaction on July 14. [Exhibit 11]

On July 13, 1999, the Division warned Smith and Schlumberger in writing that
proceeding with the proposed joint venture would violate the Final Judgment. The letter, sent by
facsimile, stated, “In our view, such action by Smith would clearly violate the Final Judgment

entered by Judge Sporkin in United States v. Baroid Corporation, et al., Civil Action 93-2621.”

[Exhibit 12] Counsel for both companies received the letter on July 13; nonetheless, the
companies consummated the transaction on July 14. [Exhibit 13]
I11. Argument
A This Court Has Jurisdiction
This Court has inherent power to enforce compliance with its orders. McComb v.

Jacksonville Paper Co., 336 U.S. 187, 193 (1949); United States v. United Mine Workers, 330

U.S. 258, 303-04, 330-31 (1947); see 28 U.S.C. 8 1651. A court whose order has been

disobeyed has jurisdiction and venue to hear the contempt proceeding. Leman v. Krentler-

Arnold Hinge Last Co., 284 U.S. 448, 454-55 (1932). Moreover, Paragraph X1V of the Final

Judgment in this case provides:

Jurisdiction is retained by this Court for the purpose of enabling any of the parties
to this Final Judgment to apply to this Court at any time for such further orders
and directions as may be necessary or appropriate for the construction or carrying
out of this Final Judgment, for the modification of any provision hereof, for the
enforcement of compliance herewith, and for the punishment of any violations
hereof.



B. Smith’s and Schlumberger’s Actions Meet the Legal Standard for Civil Contempt
1. Description of the Legal Standards for Civil Contempt
Failure to comply with a court order or decree may be deemed contempt of court. In
order for the respondents to be found in civil contempt, the petitioner must show by clear and
convincing evidence that there was a lawful Final Judgment, that the respondents had knowledge
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of the Final Judgment, and that they violated a “‘clear and unambiguous’ provision of the

consent decree.” United States v. Microsoft Corporation, 147 F.3d 935, 940 (D.C. Cir. 1998);

Washington-Baltimore Newspaper Guild v. Washington Post, 626 F.2d 1029, 1031 (D.C. Cir.

1980); United States v. Greyhound Corp., 363 F. Supp. 525, 570 (N.D. Ill.), aff’d, 508 F.2d 529

(7th Cir. 1974). Evidence of intent or willfulness on the part of the defendants is not required for
a finding of civil contempt. McComb, 336 U.S. at 191.

In this case, there should be no dispute that the Final Judgment was lawful, and that
Smith and Schlumberger had knowledge of the Court’s Order. The only issue is whether
consummation of the joint venture by Smith and Schlumberger violated a clear and unambiguous
provision of the Final Judgment.

2. Smith and Schlumberger Violated a Clear and Unambiguous Provision of
This Court’s Final Judgment

To make the determination of whether the actions in question violated the Final
Judgment, this Court must construe the language of the Final Judgment. A consent decree is

read essentially as a contract. United States v. ITT Continental Baking Co., 420 U.S. 223, 236-

37 (1975); United States v. Western Elec. Co., 894 F.2d 1387, 1390 (D.C. Cir. 1990). Thus, the




Court should look first to the “plain meaning of the Decree’s language.” Western Elec., 894

F.2d at 1394; see United States v. Armour & Co., 402 U.S. 673, 678 (1971).

The clear and unambiguous language of Paragraph IV.F. of the Final Judgment states that
“[t]he purchaser of the divested drilling fluid business shall not sell the drilling fluid business to,
or combine that business, with the drilling fluid operations of . . . Schlumberger Ltd., or any of
[its] affiliates or subsidiaries during the life of this decree.” Smith has violated both the “sell”
and “combine” provisions of the Final Judgment. Schlumberger, with full knowledge of the
Final Judgment, acted in concert with Smith in committing the violation of both provisions.

Prior to formation of the joint venture, Smith owned 100 percent of M-I (the 64 percent
interest it acquired from Dresser and the 36 percent interest it acquired from Halliburton). In
consummating the joint venture, Smith sold to Schlumberger for $280 million a 40 percent
interest in a joint venture that includes M-I, thereby selling a portion of the original 64 percent
Dresser interest -- the divested “drilling fluid business.” Smith’s action thus violated the Final
Judgment’s prohibition against selling the drilling fluid business to Schlumberger.

Also, in consummating the joint venture, Smith combined M-I (including the original 64
percent interest) and Schlumberger’s worldwide drilling fluid operations. Smith’s action thus
violated the Final Judgment’s prohibition on combining the divested “drilling fluid business”
with the drilling fluid operations of Schlumberger. Smith’s actions violated clear and
unambiguous provisions of the Final Judgment.

Smith’s letter of July 8 [Exhibit 10] asserts that the shutting down of Schlumberger’s

U.S. drilling fluid operations and the exclusion of Schlumberger’s U.S. assets from the joint



venture allowed Smith to avoid the Final Judgment’s restriction.> But Paragraph IV.F. of the
Final Judgment contains no language limiting the Final Judgment’s restriction to Schlumberger’s
U.S. drilling fluid assets or operations. Rather, the bar on Smith applies to a sale to, or
combination with, the drilling fluid operations of Schlumberger “or any of its subsidiaries or
affiliates.” Smith and Schlumberger seek to read into the Final Judgment’s plain language a
limitation that they -- and they alone -- have devised.

[T]he law is clear that a party who makes his own determination as to the
meaning of a decree, acts at his peril. 1f Greyhound had doubts as to its
obligations under the order, it could have petitioned this court for a clarification
or construction of that order. McComb, 336 U.S. at 192 [full citation omitted].
The law is equally clear that even where there is “no open and direct defiance,” a
company which acts under a “twisted interpretation” that would render a decree
ineffective may be found guilty of civil and criminal contempt. United States v.
Gamewell Co., 95 F. Supp. 9, 13 (D. Mass. 1951).

United States v. Greyhound Corp., 363 F. Supp. 525, 534 (N.D. Ill. 1973), aff’d, 508 F.2d 529

(7th Cir. 1974); see also United Mine Workers, 330 U.S. at 293.°

In entering the transaction, Smith violated its obligation to comply with the Final
Judgment, an obligation it confirmed to this Court in 1996. [Exhibit 4] Schlumberger acted in
concert with Smith to violate the Final Judgment. Schlumberger had notice of the Order, as it

admitted in its letter to the Division and as its agreement with Smith reflected. [Exhibits 8 and

*> Similarly, in their press release announcing consummation of the joint venture, Smith
and Schlumberger stated that the Final Judgment did not apply to the transaction because
Schlumberger’s U.S. drilling fluid operations were excluded.

® Smith’s attempt to insert a “U.S. assets” limitation into the Final Judgment not only
contravenes its plain language, but constitutes a “twisted interpretation” that would render the
Final Judgment’s language meaningless. Schlumberger did not have U.S. drilling fluid
operations when the proposed Final Judgment was filed on December 23, 1993.
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9]. Further, Schlumberger was also informed by the Division, along with Smith, that proceeding
with the transaction would be a clear violation of the Final Judgment. [Exhibit 10] Effective
relief requires issuance of an Order not only against Smith, but also against Schlumberger -- the
essential other party to the joint venture transaction.
D. Relief

Civil contempt “is a sanction to enforce compliance with an order of the court or to
compensate for losses or damages sustained by reason of noncompliance.” McComb, 336 U.S.
at 191. “The measure of the court’s power in civil contempt proceedings is determined by the
requirements of full remedial relief.” Id. at 193. The equity power of the courts includes the

authority to order rescission where that remedy is appropriate. See J.I. Case Co. V. Borak, 377

U.S. 426, 433-34 (1964); United States v. Coca-Cola Bottling Co. of Los Angeles, 575 F.2d 222,

228-30 (9th Cir. 1978). As the Order of the Court barred a transaction that has now occurred,
the appropriate relief includes rescission of the joint venture agreement and restoration of the M-
I and Schlumberger drilling fluid businesses to their pre-transaction status.

In addition, appropriate remedies may include ordering a fine to coerce a defendant into
compliance with the Court’s Order, and awarding costs and attorneys’ fees. See Shakman v.

Democratic Organization of Cook County, 533 F.2d 344, 349 n.9 (7th Cir. 1976). In

determining the amount of the coercive fine, it is proper to take into account the contemnor’s

financial resources and ability to pay. See, e.g., United States v. IBM, 60 F.R.D. 658, 667

(S.D.N.Y. 1973), cert. denied sub nom. Cravath, Swaine & Moore v. United States, 416 U.S. 976

(1974).
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Accordingly, the United States requests that the Court:

1) find Smith and Schlumberger in civil contempt;

2 order Smith and Schlumberger within five days to rescind the joint venture and
restore their respective drilling fluid businesses to their pre-transaction
conditions;

3) require Smith and Schlumberger each to pay an amount not less than $100,000 for
each day they are in violation of the Court’s Order to comply with the Final
Judgment;

4 award the United States its costs and attorneys’ fees incurred in filing this petition
to show cause; and

(5) grant any and all other relief as the Court may deem justified by Smith’s and
Schlumberger’s actions.

IV. Conclusion
By consummating the joint venture, Smith and Schlumberger knowingly and

purposefully violated the Final Judgment entered by this Court. The United States respectfully
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asks this Court to hold Smith and Schlumberger in contempt, to order Smith and Schlumberger

to comply with the Final Judgment, and to grant the above-described relief.

Dated: July 27, 1999 Respectfully submitted,

Is/
ANGELA L. HUGHES
Member of The Florida Bar, #211052

MATTHEW O. SCHAD

325 7" Street, N.W., Suite 500
Washington, D.C. 20530
Telephone: 202/307-6410
Facsimile: 202/307-2784

Attorneys for the United States

13



