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ACT

AOL

API

CL

DX

FF

FJ

GX

GLOSSARY

Amici Associationfor Competitive Technology and Computing Technology Industry
Association

AmericaOnline, Inc., an online service (OLS). FF 15.

Application programming interface. APIs*exposed” by acomputer program, such
asan operating system or middleware, provide other computer programswith means
of access to blocks of code that perform particular tasks, such as displaying text on
the computer screen. FF 2.

Conclusions of law. The district court's April 3, 2000 order, 87 F. Supp. 2d 30
(D.D.C. 2000).

Defendant's exhibit in the district court.

Findings of fact. The district court's November 5, 1999 order, 84 F. Supp. 2d 9
(D.D.C. 1999).

Final Judgment, 97 F. Supp. 2d 59, 63-74 (D.D.C. 2000).

Plaintiffs exhibit in the district court.

HTML Hypertext Markup Language. FF 233. The language to create Web pages with hyperlinks
and markup for formatting.

IAP

ICP

IE

Intel-com-
patible PC

Internet

ISP

ISV

Internet access provider. Includes ISPs and OLSs, which provide computer users
with accessto the Internet. FF 15.

Internet content provider. Individuals and organizations that have established a
presence, or “site,” on the Web by publishing a collection of Web pages. FF 13.

Internet Explorer, Microsoft's Web browser. FF 17.

A PC designed to use amicroprocessor in, or compatible with, Intel's
80x86/Pentium microprocessor family. FF 3.

A global electronic network of computers. FF 11.

Internet service provider, such as MindSpring or Netcom, which provides Internet
access to subscribers. FF 15.

Independent software vendor. A developer of applications. FF 28.
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Java

VM

Middleware

A programming language and related middleware that enable applicationswrittenin
that language to run on different operating systems. FF 73.

Java Virtual Machine. A program that transates Java bytecode (which a Java
compiler has produced from sourcecode written in the Java language) into
instructions that the operating system can understand. FF 73.

Software that relies on the APIs provided by the operating system on which it runs,
but also exposesits own APIs. FF 28.

MS Br.Microsoft's opening brief in this Court, November 27, 2000.

Navigator

NSP

OEM
OLS
OSor
Operating
System

PC

Platform

Netscape Communications Corporation's Web browser. FF 17.
Native Signal Processing. NSP software enables Intel microprocessorsto perform
certain tasks (useful for advanced video and graphics performance) usualy carried
out by separate chips called “digital signal processors.” FF 95.

Original equipment manufacturer. FF 10. In this brief, a manufacturer of PCs.

An online service that provides Internet access, various other services, and an array
of proprietary content to subscribers. FF 15.

A software program that controls the allocation and use of computer resources.
FF 2.
Personal computer. A digital information processing device designed for use by one

person at atime. FF 1.

Software, like an operating system or middleware, that exposes APIs. FF 2, 69.

Port, orAdapting an application program written for one OSto run on a different OS. FF

Porting4.

Remedy
Order

RX

Web

District Court's June 7, 2000 decision on remedy, 97 F. Supp. 2d 59, 59-63 (D.D.C.
2000).

Plaintiffs remedy exhibit in the district court.
TheWorld WideWeb. A massive collection of digital information resources stored

on servers throughout the Internet, typically provided in the form of hypertext
documents, commonly referred to as “Web pages.” FF 12.
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Web Browser Software that enables a user to select, retrieve, and perceive resources on the
(or Browser) Web. FF 16. Inthisbrief, the term “browser” by itself means “Web browser.”

Windows

A family of software packages produced by Microsoft, each including an operating
system. The principal membersof thisfamily for purposes of this case are Windows
95, Windows 98, and successors, which include operating systems for Intel-
compatible PCs. FF 6-8.
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STATEMENT ASTO STATUTES AND REGULATIONS
Pertinent statutes and regulations are bound with this brief as Addendum A. Except for the

itemsin Addendum A, all applicable statutes, etc., are contained in the Brief for Appellant.
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STATEMENT OF ISSUES

1. Whether Microsoft violated Section 2 of the Sherman Act, 15 U.S.C. 2, by engaging in a
courseof exclusionary conduct that protected and maintai ned its personal computer operating system
monopoly.

2. Whether Microsoft violated Section 2 of the Sherman Act, 15 U.S.C. 2, by attempting to
monopolize the market for Web browsers.

3. Whether Microsoft violated Section 1 of the Sherman Act, 15U.S.C. 1, by tyingitsInternet
Explorer Web browser to its Windows operating system.

4. Whether any of thedistrict court’ s procedural and evidentiary rulings constituted an abuse
of discretion requiring reversal of the judgment.

5. Whether the district court abused its discretion by ordering structural separation of
Microsoft into two entities and transitional restrictions on its conduct.

6. Whether the district court’s extrgjudicial comments about the case require vacating the
judgment or removing the district judge.

STATEMENT OF THE CASE

A. Introduction

The United States and numerous States (collectively, the government) sued Microsoft
Corporation to enjoin it from violating antitrust |aws that embody fundamental principles of lawful
competition. The government proved at trial that Microsoft had engaged in a broad pattern of
anticompetitive conduct to eradicate a devel oping threat to its monopoly power inits core business
— persona computer operating systems — and that Microsoft’s conduct had harmed consumers.
Findings of Fact (FF), United Satesv. Microsoft Corp., 84 F. Supp. 2d 9 (D.D.C. 1999) (JA ).

The district court determined that Microsoft’s conduct violated Section 1 and Section 2 of the



Sherman Act, 15 U.S.C. 1, 2, as well as analogous state laws. Conclusions of Law (CL), United
Sates v. Microsoft Corp., 87 F. Supp. 2d 30 (D.D.C. 2000) (JA ___ ). The court’s judgment
imposed a remedy to stop the violations and restore competitive conditions in the marketplace.
United States v. Microsoft Corp., 97 F. Supp. 2d 59 (D.D.C. 2000) (Remedy Order) (JA ).

Thegovernment’ scaseat trial —and thedistrict court’ sfindingsof fact and conclusionsof law
—focused on Microsoft’ sunlawful campaign to maintain itsmonopoly power in violation of Section
2. Theevidencedemonstrated that Microsoft engaged not just in aggressive, lawful competition, but
also in predatory conduct to thwart the development of emerging technologies that would allow
“applications,” such as word processors, spreadsheets, games, and other useful programs, to be
written so they would run on operating systems other than Microsoft’s “Windows’ without costly
adaptation. The evidence showed that Microsoft acted out of concern that those technol ogieswould
erode the “applications barrier to entry” that protected its Windows monopoly.

Microsoft specifically set out to protect its monopoly from erosion by two “middieware”
technologies—Netscape’ sNavigator Web browser and Sun’ sJavasoftware. Thosetechnol ogieshad
the potential to enable software devel opers to design a single version of an application that would
run on awide variety of operating systems. Theincreased availability of softwarethat could run on
operating systems other than Windows would have made alternative operating systems more
attractive to consumers and would thus have eroded Windows market dominance. In effect,
Microsoft sought by anticompetitive meansto insul ateitsoperating system monopoly from thekinds
of technological and entrepreneuria changesthat have characterized other partsof theindustry. The
evidence further established that, in the course of taking unlawful steps to maintain its Windows
monopoly, Microsoft engaged in tying and in attempted monopolization of the browser market in

violation of Sections 1 and 2 of the Sherman Act.



In responseto the public interest in resolving this case expeditiously and in recognition of the
rapid pace of technological change in software markets, the district court conducted a fair and
efficient trial. The court’s 412 findings of fact painstakingly and accurately describe the relevant
market (FF 18-32 (JA ___ )), Microsoft’s power in that market (FF 33-67 (JA __ )), the
middlewarethreat (FF68-78 (JA ___ )), Microsoft’ sresponseto that threat (FF 79-407 (JA ___ ),
and the effects on consumers of Microsoft’ s effortsto protect the applications barrier to entry (e.g.,
FF408-12 (JA ). Thecourt specifically found that Microsoft’ s conduct harmed the company’s
direct and indirect customers, stifled innovation, and would not have been profitable or made
business sense but for its effect of maintaining Microsoft’ s operating system monopoly. See, e.g.,
FF 409-12 (JA ). The court’s findings of fact are supported by the extensive tria record,
including a wealth of evidence from Microsoft’s own contemporaneous documents. The court’s
findings also correctly distinguished lawful from unlawful conduct. The court imposed an
appropriate remedy based on its factual findings and the circumstances before it.

Microsoft declinesto acknowledgethedistrict court’ scorefindings of fact and instead recites,
asits Statement of the Case, a sanitized description of its actions based largely on its own proposed
— but regjected —findings. Microsoft, however, is not entitled to re-tender its proposed findings to
this Court. Rather, this Court conducts its appellate review based on the district court’s findings,
which “shall not be set aside unless clearly erroneous.” FeD. R. Civ. P. 52(a). See Andersonv. City
of Bessemer City, 470 U.S. 564, 573-74 (1985). That standard of review is dispositive of the fact-
findings in this case because nowhere in its submission does Microsoft assert specifically that any
fact found by the district court is clearly erroneous. The following description of the case is based

on the trial proceedings and the facts found by the district court.



B. Course Of Proceedings

On May 18, 1998, the United States filed a complaint alleging that Microsoft had violated
Sections 1 and 2 of the Sherman Act, 15 U.S.C. 1, 2. The opening paragraphs of that complaint
describe Microsoft’ s“ monopoly power inthe market for personal computer operating systems’ (US
Compl. 81,2 (JA __ )); the“high barriersto entry in [that] market” (id. at 81,13 (JA __ ); the
“significant potential threat to Microsoft’ s operating system monopoly” from new technologies (id.
asl 14 (JA ___ ); and the various “anticompetitive activities’ that Microsoft undertook “[t]o
protect its valuable Windows monopoly against such potential competitivethreats, and to extend its
operating system monopoly into other software markets’ (id. at 81, 15 (JA ). Although the
complaint further alleged that some of Microsoft’ s actionsindependently violated the antitrust laws
in other respects, the core of the government’s allegations was Microsoft’s maintenance of its
operating system monopoly. Id. at 81, 12-13(JA ). Thecomplaint sought specificinjunctive
relief and “such other preliminary and permanent relief as is necessary and appropriate to restore
competitive conditions in the markets affected by Microsoft’s unlawful conduct.” 1d. at 8 VIII, §3
(JA ___ ). Twenty states and the District of Columbiafiled asimilar complaint the same day (one
state later withdrew), and the district court consolidated the cases at Microsoft’ s request.

After extensive discovery, the court began a 78-day trial on October 19, 1998, which ended
onJune 24, 1999. The court heard testimony from 26 witnesses and admitted depositionsof 79 other
witnesses and 2733 exhibits. On November 5, 1999, the court entered its Findings of Fact (JA
____ ). Thecourt then ordered the parties to engage in mediation before Chief Judge Posner of the
U.S. Court of Appeals for the Seventh Circuit. On April 3, 2000, after four months of intensive

mediation efforts that ultimately failed, the court entered its Conclusions of Law (JA ).



Thedistrict court held that Microsoft successfully engaged in aseries of anticompetitive acts
to protect and maintain its personal computer operating system monopoly, in violation of Section 2
of the Sherman Act. It also concluded that Microsoft viol ated Section 2 by attempting to monopolize
the market for Web browsers and Section 1 by tying its Web browser to its operating system.
Moreover, the court found that Microsoft’ s conduct violated various state laws. The court rejected
thegovernment’ sclaimthat Microsoft’ sexclusivedealing contractsviolated Section 1. (Theremedy
it ordered effectively terminated and prohibited such agreements, however, because they were part
of the Section 2 violation.)

The court then proceeded to consider aremedy for Microsoft’ s antitrust violations, inviting
the partiesto submit proposals. After reviewing those submissions, and holding ahearing on May
24, 2000, the court noted that the government had offered “a proposed form of final judgment that
would mandate both conduct modification and structural reorganization by the defendant when fully
implemented.” Remedy Order at 61 (JA ). Microsoft rejected the government’s proposed
remedy and requested “months of additional time to oppose the relief sought in all other respects’
based onits“surprise” at the scope of the government’ s proposed remedy. The court explained that
“Microsoft’ sprofession of surpriseisnot credible. From theinception of this case Microsoft knew,
from well-established Supreme Court precedents dating from the beginning of the last century, that
a mandated divestiture was a possibility, if not a probability, in the event of an adverse result at
trial.” 1d. (JA __ ). Thecourt further noted that “the Court’ s Findings of Fact gave clear warning
to Microsoft that the result would likely be adverse, yet the Court delayed entry of its Conclusions
of Law for fivemonths” so that mediation on aremedy could occur. Id. (JA ). “Evenassuming

that Microsoft negotiated in utmost good faith in the course of mediation, it had to have in



contemplation the prospect that, were mediation to fail, the prevailing plaintiffs would propose to
the Court aremedy most to their liking and least likely to be acceptableto Microsoft.” 1d. (JA __ ).

On June 7, 2000, the court entered a Final Judgment (FJ) that requires Microsoft, following
the conclusion of this appeal, to submit a plan to reorganize itself into two separate firms. an
“Operating System Business’ and an “Applications Business.” The court would review that plan
and the government’s response prior to its implementation. The “OpsCo” would receive the
operating system business and “ AppsCo” would receive therest of Microsoft’sbusinesses. FJ§8 1
(JA ). The Fina Judgment also requires Microsoft to comply with transitional injunctive
provisions until the structural remedy becomes effective. Some of those provisions terminate upon
completion of the reorganization; others, threeyearslater. FJ881.d, 3(JA ). Explaining that
“the proposed final judgment is represented to the Court as incorporating provisions employed
successfully inthe past,” the court further stated that the remedy “ appearsto the Court to addressall
the principal objectivesof relief in such cases, namely, to terminate the unlawful conduct, to prevent
itsrepetition in the future, and to revive competition in the relevant markets.” Remedy Order at 63
JA ).

C. Statement Of Facts

The district court’s detailed findings of fact show that Microsoft undertook an extensive
campaign of exclusionary actsto maintain its operating system monopoly. The findings are based
on the court’s consideration of the entire trial record and its assessment of the credibility of the
witnesses' testimony. See84 F. Supp. 2dat 12 (JA ). Thecourt had accessto thegovernment’s
875-page proposed findings of fact, including a hyperlinked CD-ROM version, which compiled in
detail theevidentiary support for the government’ s case. (Copiesof that CD-ROM are being lodged

with this Court.)






1. Microsoft’s Operating System Monopoly

A persona computer (PC) isdesigned for use by one person at atime. It consists, inter alia,
of central processing components (amicroprocessor and main memory), software, and data storage
(e.g., aharddisk). FF1(JA ). The software on aPC largely consists of an operating system
(OS) and applications. An application is designed to accomplish a specific task, such as word
processing. The OS “controls the allocation and use of computer resources’ and serves as a
“platform” for applicationsby exposing interfaces (application programming interfaces, or APIs) that
applications invoke to perform crucial tasks such as displaying text onascreen. FF2 (JA ).

a.  TheMarket

For the maintenance of monopoly and tying claims, the district court found that the relevant
market for evaluating Microsoft’s monopoly power was the “licensing of all Intel-compatible PC
operating systems worldwide.” CL a 36 (JA _ ); FF18 (JA _ ); Fisher 162 (JA ).
“Intel-compatible” PCs are designed to function with Intel’s 80x86 and successor family of
microprocessors (or compatible microprocessors). FF3(JA ). Operating systemsdesigned for
Intel-compatible PCs do not run on other PCs, and OSs designed for other PCs do not run on Intel-
compatible PCs. FF 4 (JA ). Consumers are very reluctant to substitute away from Intel-
compatible PCs (for any reason, including an increase in OS prices) because to do so would entail
incurring substantial costs and would not result in a satisfactory substitute. FF 19-27 (JA )2
Thus, amonopolist of OSsfor Intel-compatible PCs “could set the price of alicense substantially

above that which would be charged in a competitive market — and leave the price there for a

! For general background about the terminology and technical issues presented in the case, see FF
1-17 (JA ); Felten 111-28, Farber 11, Gosling 111 7-11, Tevanian 18-9, 12, Warren-Boulton
19 20-25, Barksdale 11 69-70 (JA ); GX 1050 (Microsoft Press Computer Dictionary).

2 See Schmalensee Tr. 1/14/99 am at 24:9-25, Tevanian Tr. 11/4/98 pm at 11:21-12:13 (JA ).
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significant period of time —without losing so many customers as to make the action unprofitable.”
CLat36(JA ___ );FF18(JA__ )3

Thecourt concluded that “the proof of Microsoft’ sdominant, persi stent market shareprotected
by a substantial barrier to entry, together with Microsoft’ sfailure to rebut that prima facie showing
effectively and the additional indicia of monopoly power, have compelled the Court to find as fact
that Microsoft enjoys monopoly power in the relevant market.” CL at 37, citing FF 33 (Microsoft
“could chargeapricefor Windows substantially above that which could be charged in acompetitive
market”) (JA __ ); seeFisher 162 (JA ___ ).* Thecourt highlighted four important factors. First,
“Microsoft possesses a dominant, persistent, and increasing share of the worldwide market for
Intel-compatible PC operating systems.” FF 35 (JA ). “Every year for the last decade,
Microsoft’ s share of the market for Intel-compatible PC operating systems has stood above ninety
percent [and] [f]or the last couple of years, the figure has been at least ninety-five percent.” 1d.°
Even if the market were broadened to include operating systemsfor the Apple Macintosh, whichis
not an Intel-compatible PC, Microsoft’s share “would still stand well above eighty percent.” 1d.°
Second, an“applicationsbarrier to entry” prevents competitorsfrom attracting significant consumer
demand and “would continue to do so even if Microsoft held its prices substantially above the
competitive level.” FF 36 (JA ). Third, original equipment manufacturers of PCs (OEMS)

“uniformly are of amind that there exists no commercially viable alternative” to Windows. FF 54

3 SeeGX 401 (JA ); Fisher Tr. 6/1/99 am at 27:1-16, Warren-Boulton Tr. 11/23/98 pm at 8:20-
25, 9:17-25 (JA ); Warren-Boulton 11 33-41 (JA ).

4 See also Fisher 1 72-78, Warren-Boulton 1 42-63 (JA ); Fisher Tr. 6/1/99 am at 27:1-6,
27:14-16, Kempin Tr. 2/25/99 pm at 97:24-99:8 (JA ).

®> SeeFisher 164, Warren-Boulton 1 41, 45 (JA ); GX 1 (JA ).
® See also Tevanian 1 14, Fisher 164, Warren-Boulton 141 (JA ).
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(JA __).” Fourth, through arange of actions over several years, “ Microsoft has comported itsel f
inaway that could only be consistent with rational behavior for aprofit-maximizing firmif thefirm
knew that it possessed monopoly power, and if it was motivated by a desire to preserve the barrier
to entry protecting that power.” CL at 37, citing FF 67,99, 136, 141, 215-16, 241, 261-62, 286, 291,
330, 355, 393, 407 (JA __ ).2 The court rejected Microsoft's arguments regarding alleged
constraints on its monopoly power and its contentions that its pricing and innovation were
inconsistent with monopoly power. CL a 37 (JA ), FF57-67 (JA ___ ).
b. TheApplicationsBarrier To Entry

The OS serves principally two functions: It enablesthe computer’ s hardware to operate; and
it serves as a platform for applications programs, such as word-processing and spreadsheets. The
latter function is the source of what the district court found to be an “applications barrier to entry”
that protects Microsoft’s monopoly power in the OS market. FF30-52 (JA ).

This barrier results from “an intractable ‘ chicken-and-egg’ problem . . . . Users do not want
to invest in an operating system until it is clear that the system will support generations of
applications that will meet their needs, and developers do not want to invest in writing or quickly
porting [i.e., adapting] applications for an operating system until it is clear that there will be a

sizeable and stable market for it.” FF 30 (JA ). As the district court found, that “self-

" SeeNorrisTr. 6/7/99 am at 66:15-67:6, Rose Tr. 2/17/99 pm at 17-20 (JA ); Fisher 63, Rose
117 (JA ).

8 SeeWarren-Boulton 1195, Fisher 11127-29, 241(JA ); Tr.6/1/99 am at 37:21-38:24, 39:14-
40:6, 60:15-62:2 (JA ).

9 SeeFF31-32,36-52(JA __ ); GX 679a8(JA __ ); Gosling 115, 18, Tevanian 1 15, Fisher
11 66-70, Warren-Boulton 1453, 54, 57 (JA ___); Tr. 1/13/99 at 298:2-23 (Von Holle Dep.) (JA
_ )
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reinforcing cycle” is sometimes referred to as the “network effect,” a “phenomenon by which the
attractiveness of a product increases with the number of peopleusingit.” FF39 (JA __ ).

The applications barrier to entry increases the dependence of both consumers and software
developers on Windows and thus perpetuates Microsoft’s OS monopoly.’® For consumers, the
applications barrier to entry limits the choice of an operating system. “The consumer wants an
operating system that runs not only types of applicationsthat he knows he will want to use, but also
those types in which he might develop an interest later.” FF37 (JA ). “Thefact that avastly
larger number of applications are written for Windows than for other PC operating systems attracts
consumersto Windows, becauseit reassuresthem that their interests will be met aslong asthey use
Microsoft’ sproduct.” Id. “The overwhelming majority of consumerswill only use a PC operating
systemfor whichtherealready existsalargeand varied set of high-quality, full-featured applications,
and for which it seemsrelatively certain that new types of applications and new versions of existing
applications will continue to be marketed at pace with those written for other operating systems.”
FF30(JA _ )n

For software developers, the applications barrier to entry creates disincentives to write
programs for operating systems other than Microsoft’s. “An application that is written for one PC
operating system will operate on another PC operating system only if it is ported to that system, and
porting applications is both time-consuming and expensive.” FF 38 (JA __ ).*? Consequently,

applications devel opers“tend to writefirst to the operating system with the most users— Windows’

10 See GX 510 at MS7 004130 (Chase) (JA ); Kempin Tr. 2/25/99 pm at 98:18-99:5, Rose Tr.
2/17/99 pm at 19-20, 24-25 (JA ___); Fisher 71 (JA ).

1 Tr. 1/13/99 at 717:21-718:4 (Slivka Dep.), Tevanian Tr. 11/4/98 pm at 11:12-12:18 (JA );
Warren-Boulton 53 (JA ); GX 523 at MS98 0103654 (JA ).

12 See Godling 111 10-12, Barksdale 1 75 (JA ).
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— and will write applicationsfor other operating systems* only to the extent that the marginal added
salesjustify the cost of porting.” Id. (JA __ ).B

For competitors, the applications barrier to entry causes “a vicious cycle. For just as
Microsoft’s large market share creates incentives for 1SV's [independent software vendors] to
develop applications first and foremost for Windows, the small or non-existent market share of an
aspiring competitor makes it prohibitively expensive for the aspirant to develop its PC operating
system into an acceptable substitute for Windows.” FF 40 (JA ). Accordingly, “thereis a
strong chance that the new operating system could stall; it would not support the most familiar
applications, nor the variety and number of applications, that attract large numbers of consumers.”
FF42(JA )™

2.  Combating The Middleware Threats

Although an operating system serves as a platform for applications, the terms “OS’ and
“platform” have distinct meanings. As Microsoft’s economist put it, “conceptualy, there is a
difference, and an important difference,” between OSsand platforms. Schmalensee Tr. 6/21/99 am
at 19:15-20:9 (JA ___ ). A platform need not drive the computer’ s hardware directly, so long asit
properly functions with an OS that does. And an OS need not provide the APIs that support a
particular application, solong asaplatform that operates on the OS providesthe APIsthat allow that
program to run.

A “middleware’ program is not an operating system; rather, it is platform software that runs
on top of an operating system —i.e., uses OS interfaces to take advantage of the operating system’s

code and functionality — and simultaneously exposes its own APIs so that applications can run on

3 See Harris 1 25, Barksdale 11 71-73, Gosling 11 13-14, Fisher 11 70-71 (JA ).

14 See Warren-Boulton 157, Fisher 143 (JA ); Fisher Tr. 6/1/99 am at 52-56, Warren-Boulton
Tr. 11/24/98 am at 52-53, Schmalensee Tr. 1/14/99 am at 34 (JA ).
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the middleware itself. An application written to rely exclusively on amiddleware program’s APIs
couldrunonal OSsonwhichthat middlewareruns. FF68,29(JA _ ); Tevanian45(JA ).
Applications developers would have incentives to write for widely used middleware; and, if the
middleware ran on a variety of operating systems, users would not be reluctant to choose a non-
Windows operating system for fear that it would run aninsufficient array of applications. FF 29, 68
(JA __ );Fisherq186,89(JA ). AsMicrosoft acknowledges, if middleware becamealeading
development platform, operating systems could become “commodities,” i.e., essentialy fungible,
and Windows would lose the benefits of the applications barrier to entry that has protected its
monopoly. MSRev. Prop. FFf214 (JA __ ).®

Microsoft “was concerned with middleware” because middleware could weaken the
applications barrier and thereby threaten the dominance of Windows. FF 68-78, 29 (JA ).
Microsoft focused “on two incarnations of middleware that, working together, had the potential to
weaken the applicationsbarrier severely without the assistance of any other middleware. Thesewere
Netscape' s Web browser and Sun’ simplementation of the Javatechnologies.” FF68 (JA _ ).*°

a. TheAttempt To Obtain Agreement With Netscape

In December 1994, Netscapefirst marketed aWeb browser called Navigator. A Web browser
is*“software that, when running on acomputer connected to the Internet . . . enablesauser to select,
retrieve, and perceive resources on the [World Wide] Web.” FF16 (JA _ ); GX 1050 at 505 (JA

); Farber 111 (JA ). Within months, Navigator was the preeminent Web browser; and

15 See Maritz 1236 (JA ___); GX 21 at MS98 0102395, GX 521 at MS98 0103337 (JA __);
Maritz Tr. 1/28/99 am at 56:8-57:1 (JA ___); Tr. 1/13/99 at 724 (SlivkaDep.) (JA ).

1 See FF69-77 (JA _ ); GX 20 (JA ___ ); Tr. 1/13/99 at 460-61, 502-07 (Gates Dep.), Maritz
Tr. 1/28/99 am at 56:20-57:1, Tr. 1/13/99 at 578:2-14 (Jones Dep.), Tr. 1/13/99 at 637:14-638:22
(Mehdi Dep.), MugliaTr. 2/26/99 pm at 4:8-18 (JA _ ); Fisher 188 (JA ), GX 42a MS6
6010347 (JA ).
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Microsoft soon saw it as a threat to the OS monopoly. FF72 (JA ). In May 1995, Microsoft
CEOBIll Gateswroteto Microsoft executivesthat Netscapewas* pursuing amulti-platform strategy
where they move the key API into the client [the Web browser] to commoditize the underlying
operatingsystem.” 1d. (JA __ ); GX 20at MS98 0112876.3 (JA ). Asthecourt found, “[b]y
the late spring of 1995, the executives responsible for setting Microsoft’ s corporate strategy were
deeply concerned that Netscape was moving its business in a direction that could diminish the
applicationsbarrier toentry.” FF72(JA ). Microsoft thus decided to eliminatethe threat that
Navigator would becomeaviablealternative platform for applications. FF133,142(JA __ ); GX
521 (JA ) Fisher 1991-92(JA ).

The court found that Microsoft first tried to reach an agreement with Netscape in June 1995,
which the court caled a“market alocation” agreement, pursuant to which Netscape would have
stopped effortsto develop Navigator into “platform-level” (i.e., API-exposing) browsing software
for the Windows 95 operating system that wasto bereleased later that summer; in return, Microsoft
would refrain from competing with Netscape in developing browsers for other OSs. CL at 45 (JA
), FF79-89 (JA __ ); see, eg., GX 540 at MS98 0010341 (Maritz: “we . . . hoped . . . to
leverage a relationship with Netscape . . . whereby they would be prepared to cede the client
[browser] tous’) (JA _ ).’8

Microsoft “warned” Netscape that timely access to critical technical information about

Windows APIs—information that Netscape needed to make its browser run well on Windows 95 —

7 See GX 523 at MS98 0103658, GX 407 at M S6 5005709, GX 21 at MS98 0102395, 0102397 (JA
— )

18 Accord GX 540 at MS98 0010342, GX 536 at MS98 0009585 (JA ); Tr. 1/13/99 at 581:20-
582:18 (Jones Dep.), Tr. 10/27/98 am at 39-40 (JA ); GX 18, 24, 27, 501, 535, 537, 557, 952,
953, GX 331 at MS98 0103672, GX 25 at MS98 0009973, GX 33 at NSC 017098-100 (JA ).
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depended on its acquiescence. FF 82, 84, 90-91 (JA ). Had Netscape acquiesced in
Microsoft’ sproposal, it would have become* all but impossible” for Navigator or any other browser
rival to pose aplatformthreat to Windows. FF89 (JA __ ); Fisher 99, Warren-Boulton 188 (JA
).

Netscape did not accept Microsoft’s proposal. FF 87 (JA ). In response, Microsoft
withheld from Netscape crucial Windows-rel ated technical information that it routinely provided to
others, and delayed the provision of necessary APIs, so that “ Netscape was excluded from most of
theholiday sellingseason.” FF91; seealso FF87,90-92(JA _ ); BarksdaleT114(JA __ );GX
241 (JA __ ).”® Compare MSBr. 28-29. Moreover, “[o]nceit became clear to senior executives
at Microsoft that Netscape would not abandon its efforts to develop Navigator into a platform,
Microsoft focused its efforts on ensuring that few devel opers would write their applicationsto rely
on the APIs that Navigator exposed.” FF 133 (JA __ ).

b.  Denying Netscape Access To Crucial Channels Of Distribution

Microsoft understood that software “[d]evelopers would only write to the APIs exposed by
Navigator in numberslargeenoughto threaten theapplicationsbarrier if they believed that Navigator
would emerge as the standard software employed to browsethe Web.” FF133(JA _ ); GX 498
at MS98 0168614 (JA ). If Microsoft could demonstrate that Netscape would not become the
standard and that Microsoft’s browser, Internet Explorer (IE), would meet or exceed Netscape's

browser usage share, devel operswould continueto focustheir efforts on the Windowsplatform. FF

¥ GX33,34(JA ); Barksdale 11125, 106, 110-12 (JA ); Tr. 10/27/98 am at 53:3-54:23 (JA
); DX 2555 at 429:10-430:8 (JA ).

20 GX 243,248 (JA __); Barksdale 11207-09, 213 (JA ___): Tr. 10/22/98 pm at 53:14-18, Tr.
10/26/98 pm at 59-67 (JA ).
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133 (JA ___ ).* To protect the applications barrier to entry, therefore, Microsoft embarked on a
multifaceted campaign to maximize IE’s share of usage and to minimize Navigator's. 1d. (JA
___).%2 Between 1995 and 1999, Microsoft spent more than $100 million each year and increased
from five or six to more than a thousand the number of developersworking on IE, even though the
company has given |IE away free sinceitsinitial releasein July 1995. FF135-39 (JA __ ).%
“Decision-makers at Microsoft worried that ssmply developing its own attractive browser
product, pricingit at zero, and promoting it vigorously would not divert enough browser usage from
Navigator to neutralize it as a platform.” FF 143 (JA ___ ). Thus, rather than confine itself to
improving and promoting |E as a competitor to Navigator (see MS Br. 30-32), Microsoft decided
“to constrict Netscape's access to the distribution channels that led most efficiently to browser
usage’: installation by OEMs on new PCs and distribution by Internet access providers (IAPs). FF
143-45 (JA __ ); Barksdale 111 227-30 (JA __ ); Schmalensee Tr. 1/19/99 pm at 50:3-17 (JA
__);GX515(JA ). Usersrarely switch from “whatever browsing software is placed most
readily at their disposal,” usually the browsing software installed on their computer by the OEM or
supplied by their Internet access provider whenthey sign up for Internet service. FF 144-47, 356 (JA
___ ). Microsoft thus sought to “ensure that, to as great an extent as possible, OEMs and IAPs
bundled and promoted Internet Explorer totheexclusion of Navigator.” FF148(JA __ ); see eg.,

GX 204 (Microsoft recognizing that users will never switch from Navigator unless IE is bundled

?L GX 39 at MS6 5005719-20, GX 42 at MS6 6010346, GX 296, GX 56 at TXAG 0009634 (JA
— )

? GX 511, GX 432 (sealed), GX 56 at TXAG 0009635, GX 296, GX 42 at M'S6 6010346 (JA ).

% Fisher 11 122-23, Schmalensee 1 211 (JA ); Schmalensee Tr. 1/20/99 am at 21, Maritz Tr.
1/26/99 pmat 18-22 (JA _ );GX 112(JA ).

# GX 93, 204, 233 at MS98 0125655 (JA ); Barksdale 125, Harris 1 92, Fisher 1 214 (JA
— )
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with Windows); GX 93, 510 at MS7 004129 (Microsoft recognizing importance of Internet service
providers) (JA ).
() Excluding Navigator From The OEM Channel

Microsoft’ s campaign to foreclose Netscape from the OEM channel involved a“ massive and
multifariousinvestment” in a“complementary set of tactics’: (1) Microsoft “forced OEMsto take
Internet Explorer with Windows and forbade them to remove or obscureit,” which not only ensured
the presence of IE on PC systems, but aso “increased the costs attendant to pre-instaling and
promoting Navigator”; (2) Microsoft “imposed additional technical restrictionsto increase the cost
of promoting Navigator”; (3) Microsoft offered OEMs valuable consideration for commitmentsto
promote |E to the exclusion of any other browser; and (4) Microsoft “threatened to penalize
individual OEMsthat insisted on pre-installing and promoting Navigator.” FF241(JA ). The
district court found that “Microsoft’s campaign to capture the OEM channel succeeded.” 1d.

(@) Contractual Restrictions And Coercion Of OEMs

Microsoft knew that it could not win the browser war on the merits, so it set out to impose
contractual restrictionson OEMsthat interfered with their ability to distribute Navigator. FF 157-58
(JA ___ ). Although Microsoft’s OEM licenses had required that computer makers not del ete or
modify any part of what Microsoft defined to be “Windows,” that requirement had not been strictly
enforced. FF204 (JA ___ ). BeginninginJuly 1995 with the first Windows 95 contracts, however,
Microsoft defined “Windows’ to include early versions of |E that were entirely separate from the
OSbut that Microsoft insisted on distributingwithit. FF158,175(JA ). And, unlikeitsearlier
flexible practices, Microsoft prevented unauthorized del etions or modifications by OEMs. FF 204
(JA ___ ). Microsoft prohibited OEMsfrom deleting |E, even though it provided an Add/Remove

capability in Windows 95 that it promoted to users precisely for that purpose. FF 165, 175-76 (JA
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___); GX 164, 352 (Microsoft Web pages telling usersthat “|E Uninstalls Easily” and how to do
it) (JA ).

Microsoft “knew that the inability to remove Internet Explorer made OEMs less disposed to
pre-install Navigator onto Windows 95” because installing Navigator in addition to |E would lead
to confusion among some users, consume disk space, and increase testing and support costs to
OEMs, which operate at such low marginsthat three support calls can make a PC sale unprofitable.
FF 159,210 (JA ). The court rejected Microsoft’s contrary assertions (see MS Br. 108) that
rely on self-contradictory testimony from itswitnesses. See, e.g., Kempin Tr. 2/25/99 am at 55, Tr.
2/25/99 pm at 60-64 (Kempin acknowledging Gateway raised concerns about user confusion and
greater support costs, and Microsoft recognized that installation of second browser increases OEM
costs), Rose Tr. 2/18/99 pm at 45:25-48:14 (conceding that loading two applications with similar
functions adds to costs, confusion, and complexity) (JA ).

Microsoft’ s restrictions on OEMs went further. Microsoft feared that OEMs might promote
the use of Navigator rather than IE by configuring the icons on the initial Windows desktop screen
or the “ Start” menu entries, or arranging the Windows boot (start-up) sequence. FF 202-03 (JA
____).*® Microsoft thus“ threatened to terminate the Windows license of any OEM” that made such
changes or added “programs that promoted third-party software to the Windows *boot’ sequence.”
FF203 (JA __ ).% Microsoft also offered OEMsvaluableincentives and discountsto promote | E

and limit distribution of Navigator. FF 142, 233-34 (JA ). Microsoft exploited Compaq's

% SeeTr. 1/13/99 at 304:17-305:12, 310:24-312:21(Von Holle Dep.), Tr. 2/18/99 am at 61:2-63:19
(Decker Dep.), Tr. 12/16/98 am at 17:3-11 (Kies Dep.) (JA ); Weadock 39 (JA ).

% See Kempin Tr. 2/25/99 am at 43:4-15 (JA ); GX 295 (Gates memo), 297 (JA ).

2" Seealso FF 204-07 (JA ); Schmalensee Tr. 1/20/99 am at 33-35 (JA ); GX 649-50, 645,
301, 304, 1129 at MSV 0005245, 647 at MSV 0002127 (sealed), 1183 at MS98 0009095-96
(sealed), 458 at MS98 0009146 (sealed) (JA ).
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dependency on Windows, for example, to compel Compag to commit to IE and to “curtail its
distribution and promotion of Navigator.” FF232-34 (JA _ ); GX 1155 (sedled), 464 (sealed) (JA
). Andit penalized IBM and Gateway in various ways when they declined such an alliance.
FF235-38 (JA __ ); GX 257 (Gatesemail), GX 308 (JA __ ).

The court found that these licensing and coercive measures, which “guaranteed the presence
of Internet Explorer on every new WindowsPC system,” had notechnical justification. FF 158, 175-
76 (JA ). Theforbidden OEM conduct, although facilitating the distribution of Navigator,
“would not compromisethequality or consistency of Windowsany more than the modificationsthat
Microsoft currently permits.” FF 221-23 (JA ___ ).?® And, because it would not have “removed
or altered any WindowsAPIs,” it would not haveinterfered with the Windows platform or impaired
any operating-system function. FF 226 (JA __ ); Warren-Boulton 180 (JA ). “Findly, it
issignificant that, while all vendors of PC operating systems undoubtedly share Microsoft’ s stated
interest in maximizing consumer satisfaction, the prohibitionsthat Microsoft imposeson OEMsare
considerably more restrictive than those imposed by other operating system vendors.” FF 229 (JA
___);seep. 23n.40, infra.

Microsoft’s OEM restrictions harmed consumers who preferred Windows with Navigator or
with no browser at all, harmed the OEM swho wanted to serve the “[m]any consumers[who] desire
to separate their choice of aWeb browser from their choice of an operating system,”* and “stifled

innovation by OEM s that might have made Windows PC systems easier to use and more attractive

2 Se GX 36 (JA _); Weadock Tr. 11/16/98 pm at 92:16-22 (JA ___): Felten 141 21-22, Fisher
T159(JA ).

# See Kempin 11 17-22, 46, 57-58 (JA ); GX 379, 304 (JA ); Norris Tr. 6/7/99 pm at
62:25-63:25 (JA ).

% FF 151 (JA ); see GX 1242 at 7 (JA ); Tr. 1/13/99 at 332-33 (Kanicki Dep.), Tr.
11/17/98 am at 52-53 (Vesey Dep.) (JA ).
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toconsumers.” FF 151,241,203 (JA __ ).* “By constraining the freedom of OEMstoimplement
certain software programsin the Windows boot sequence, Microsoft foreclosed an opportunity for
OEMsto make Windows PC systems|ess confusing and more user-friendly, asconsumersdesired.”
FF 410 (JA ___ ); Tr. 12/16/98 pm at 41:20-42:6 (as “direct result” of Microsoft’s restrictions,
Hewlett-Packard’s “support calls went up by approximately ten percent”) (Romano Dep.) (JA
B

Computer makers acquiesced in Microsoft’s demands because “they had no commercially
viable alternative to pre-installing Windows 95 on their PCs.” FF 158 (JA _ ); Schmalensee Tr.
1/20/9 amat 33-34 (JA _ ); GX 309 (JA ). But Microsoft’ s tactics “soured” itsrelations
with OEM s and reduced the value of Microsoft’ s productsto both end usersand OEMs. “Microsoft
would not have paid this price had it not been convinced that its actions were necessary to ostracize
Navigator from the vita OEM distribution channel.” FF 203 (JA __ ).*® lItseffort to enlist the
OEMs in its campaign against Netscape “was only profitable to the extent that it protected the
applications barrier toentry.” FF141 (JA __ ).*

Indeed, based on Microsoft’s extensive “internal correspondence and external communi-
cations,” the court found that, “[b]efore it decided to blunt the threat that Navigator posed to the
applications barrier to entry, Microsoft did not plan to make it difficult or impossible for OEMs or

consumersto obtain Windowswithout obtaining Internet Explorer.” FF 156 (JA ). Evenaslate

31 See GX 302, 319, 2191 (JA ).
% Accord GX 307, 309, 2141 (JA ).
3 See GX 302, 307, 309, 319 (JA ); Warren-Boulton 1 189-94 (JA ).

3 See Fisher 11124, 126, Warren-Boulton 185 (JA ); Schmalensee Tr. 6/24/99 pm at 16:12-
21, Fisher Tr. 6/1/99 am at 40:7-25, 68:18-69:10 (JA ); GX 39 at MS6 5005720, GX 59 (JA

)
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as June 1995, Microsoft was planning only “to include low-level Internet *plumbing,” . .. but not a
browser, with Windows 95.” FF 156-57 (JA __ ); GX 125, 124 (“[Windows 95] contains all the
plumbing you need to hook up to the net — but cool apps like Mosaic [browser] are stuff you need
to obtain from 3rd parties’). “The plan at that point, rather, was to ship the browser in a separate
‘frosting’ package, for which Microsoft intended to charge.” FF 157 (JA _ ); see, e.g, GX 143
(JA __).® Microsoft reversed course in July 1995 because it concluded that bundling Windows
95 and IE was the “most effective way” to diminish Navigator’s threat to the operating system
monopoly. FF 157-58 (JA ___ ).** Compare MS Br. 23-24.

(b) Additional Means To Prevent OEMs From Distributing
Navigator

Despite its contractua restraints on OEMs, Microsoft Senior Vice President James Allchin
wrotein late 1996 that “1 don’t understand how IE isgoingtowin.” FF166 (JA _ ); GX 47 (JA
____ ). Microsoft had recognized in 1995 that |E “remained markedly inferior to Navigator in the
estimation of consumers.” FF134 (JA ). By 1996, after $100 million in devel opment expenses
were devoted to it, IE was“vastly improved.” FF135(JA ). But even by theend of 1997, the
number of those “who regarded it asthe superior product was roughly equal to those who preferred
Navigator.” 1d.; Schmalensee TablesF-1to F-3 (JA _ ); Tr. /20/99 am at 41:2-20 (JA __ );
GX 428 at MS7 000366 (sealed) (JA ). Microsoft thus believed that it was not “going to win”

the browser war simply by “[p]itting browser against browser.” FF 166 (JA ); GX 47, 48 (JA

— )

% Accord GX 140 at MS98 0107151, 138 at MS6 6005045, GX 151, 601, 606, 143, 63, 146, 137 (JA
); Tr. 1/13/99 at 106-07, 111 (Barrett Dep.) (JA ).

% GX 521 (JA ); Allchin Tr. 2/3/99 am at 56-58 (JA ); Fisher 1143 (JA ).
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In January 1997, Allchin complained to Microsoft executive Paul Maritz that “[w]e are not
leveraging Windows from amarketing perspective.” “[W]earenot investing sufficiently infinding
waysto tie |[E and Windowstogether.” FF166 (JA ), quoting GX 48 (JA ___ ). InAllchin’s
view, “[t]reating | E asjust an add-on to Windowswhichiscross-platform [ means] |osing our biggest
advantage — Windows marketshare.” FF 166 (JA ), quoting GX 47 (JA ___ ). Reporting on
aFebruary 1997 study, Microsoft’ sChristian Wildfeuer agreed with Allchin’ sassessment: “It seems
clear that it will be very hard to increase browser market share on the merits of IE 4 aone. It will
be more important to leverage the OS asset to make people use IE instead of Navigator.” GX 202
at MS7 004346 (emphasisadded) (JA _ ); FF169 (JA __ );accord GX 53,205 (JA ).

“Microsoft’ sexecutives believed that theincentivesthat its contractual restrictions placed on
OEMs would not be sufficient in themselves to reverse the direction of Navigator’s usage share.”
FF 160 (JA ). They therefore decided to make technical changes in Windows to ensure that
removing |E from Windows is difficult and that, in the words of Microsoft executive Brad Chase,
“running any other browser is ajolting experience.” 1d. (JA __ ); GX 684 at MS6 6007119 (JA
__);seealso GX 355 at MS7 003002 (report to Allchin: “An integrated browser [would make]
Netscape a non-issue — a superfluous product for all but the most committed Netscape user”).
Accordingly, unlike Windows 95, Windows 98 did not alow even users to uninstall 1E with the
Add/Remove feature, even though amajor OEM (Gateway) had expressly requested such afeature
and even though users remained ableto uninstall dozens of other featuresthat Microsoft held out as
integrated into Windows98. FF170(JA ___ ); AllchinTr. 2/2/99 pm at 5-12:2; GX 1073 at MS98
0204593, GX 1366 (JA ). Windows 98 contained a second feature that thwarted Navigator:
Microsoft set |E as the default browser on Windows 98 and configured the software so that, even

“when a user chooses a browser other than Internet Explorer as the default [by changing the
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appropriate setting], Windows 98 nevertheless requires the user to employ Internet Explorer in
numerous situationsthat, from the user’ s perspective, areentirely unexpected.” FF 171 (JA )%
That configuration caused “considerable uncertainty and confusion in the ordinary course of using
Windows 98" for those “ users who choose a browser other than Internet Explorer astheir default.”
FF171(JA ). “By increasing the likelihood that using Navigator on Windows 98 would have
unpleasant consequences for users, Microsoft further diminished the inclination of OEMs to pre-
install Navigator onto Windows.” FF 172 (JA ).

The court found no merit in the various technical rationales put forward by Microsoft for
binding IE with Windows 98. Microsoft “could offer consumers all the benefits of the current
Windows 98 package by distributing the products separately and allowing OEMs or consumers
themselves to combine the products if they wished.” FF 191 (JA ).® The court termed
“gpecious’ Microsoft’s contention that “binding the browser to the operating system is reasonably
necessary to preserve the ‘integrity’ of the Windows platform.” FF 193 (JA ):

First, concern with the integrity of the platform cannot explain Microsoft’s original

decisionto bind Internet Explorer to Windows 95, because Internet Explorer 1.0and 2.0

did not contain APIs. Second, concern with theintegrity of the platform cannot explain

Microsoft’s refusal to offer OEMSs the option of uninstalling Internet Explorer from

Windows 95 and Windows 98 because APIs, like all other shared files, are left on the

system when Internet Explorer is uninstalled. Third, Microsoft’s contention that

offering OEMs the choice of whether or not to install certain browser-related APIs

would fragment the Windows platform is unpersuasive because OEMs operate in a

competitive market and thus have ample incentive to include APIs (including non-

Microsoft APIs) required by the applicationsthat their customersdemand. Fourth, even

if there were some potential benefit associated with the forced licensing of asingle set

of APIsto all OEMs, such justification could not apply in this case, because Microsoft

itself precipitatesfragmentation of itsplatform by continually updating various portions
of the Windows installed base with new APIs.

% See Felten 1151 (JA ); Farber Tr. 12/9/98 am at 53:3-16, Felten Tr. 12/14/98 am at 27:11-19,
29:11-17, Tr. 12/14/98 pm at 14:7-11 (JA ).

% Seealso FF 187-93 (JA ); Farber 124, Felten 131 (JA ); Felten Tr. 6/10/99 am at 18-20,
Allchin Tr. 2/2/99 pm at 41:9-14 (JA ).
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Id. (JA ___ ).*® The court further found that other OS providers give OEMs the flexibility to
uninstall or not install a browser because it satisfies consumer demand. FF 153 (JA ).
Compare MSBr. 24-25. Thus, the court concluded, Microsoft’ sdecision “to bind Internet Explorer
to Windows” was intended “to prevent Netscape from weakening the applications barrier to entry,
rather than for any pro-competitive purpose.” FF 155 (JA )%

Indeed, rather than having any procompetitive justification, Microsoft’s actions harmed
consumers. To “combat” Netscape,” Microsoft decided “to delay the release of Windows 98 long
enough so that it could be shipped with Internet Explorer 4.0 tightly bound to it,” “‘even if OEMs
suffer[ed].’”” FF168,167 (JA __ ); GX 50, 53, 357 at GW 026522 (sedled) (JA ). “Microsoft
delayed the debut of numerousfeatures, including support for new hardware devices, that Microsoft
believed consumers would find beneficial, smply in order to protect the applications barrier to
entry.” FF168 (JA ___ ). Binding IE to Windows 98 also harmed consumers because “Windows
purchaserswho did not want browsing software. .. hadto. .. content themselveswith a PC system
that ran slower and provided less available memory than if the newest version of Windows came

without browsing software.” FF 410, 173 (JA ).® And, indeed, “Microsoft has harmed even

% See Felten 11 56-57, Fisher 165, Soyring 11 21-22, Warren-Boulton 1 181 (JA );
Warren-Boulton Tr. 11/24/98 pm at 22-23, MugliaTr. 2/26/99 pm at 67, Felten Tr. 6/10/99 am at
62 (JA ).

© Spe DX 2572 at 53-54, 115-16 (IBM) (JA __): Tevanian 124 (Apple) (JA __); Tr. 12/10/98
pmat 60:10-62:1 (Sun), Tr. 12/15/98 am at 62:25-64:6 (SCO), Tr. 1/13/99 a 190:18-191:2 (Novell),
Tr. 12/16/98 am at 50:24-51:8 (Caldera) (JA ).

“ See also FF 156-57 (JA __); GX 623,521 (JA ___); Allchin Tr. 2/3/99 amat 56 (JA ___);
Fisher 1143 (JA ).

2GX53(JA ).

“ See Felten 167 (JA ); Weadock Tr. 11/16/98 pm at 44:16-23 (JA ); GX 364 at MS7
004719 (JA ).
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those consumers who desire to use Internet Explorer, and no other browser,” by commingling
operating system and browsing-specific routines that “jeopardized the stability and security of the
operating system.” FF 174 (JA ), Farber 127, Weadock §32(e) (JA ). Thecourt found
that Microsoft would not have made those changes in Windows 98 and imposed those harms upon
consumers absent its campaign to injure Netscape and thereby protect the applications barrier to
entry. FF409-11 (JA ).

Microsoft “largely succeeded in exiling Navigator fromthecrucial OEM distribution channel.”
FF 239 (JA ___ ). By January 1998, Microsoft executive Joachim Kempin was able to report to
CEO Bill Gatesthat Navigator was being shipped through only 4 of the 60 OEM distribution sub-
channels, and even then most often in a position “much less likely to lead to usage’ than IE's
position. FF239 (JA _ ); GX 421 at MS7 000680 (JA _ ); Barksdale 173 (JA ). By
early 1999, “Navigator was present on the desktop of only atiny percentage of the PCsthat OEMs
wereshipping.” FF239(JA __ );BarksdaleY173(JA __ ); Fisher Tr. 1/7/99 amat 8, 11-12 (JA
).

(i) ThelAP Channel

Microsoft al so embarked on astrategy to foreclose Netscapefrom the other crucial distribution
channel, Internet accessproviders, which distribute browser softwaretotheir customers. FF242-310
(JA ___ ). Thecourt found that “Microsoft made substantial sacrifices, including the forfeiture of
significant revenue opportunities, in order to induce IAPs,” inter alia, “to restrict their distribution
and promotion of non-Microsoft browsing software.” FF 247 (JA ___ ).** Microsoft gave IAPs

valuable incentives to promote and distribute IE and to inhibit promotion and distribution of

% See Myhrvold Tr. 2/10/99 am at 27-28, Schmalensee Tr. 1/20/99 am at 56:19-57:23, Tr. 1/13/99
at 689-91 (Silverberg Dep.) (JA __ ); GX 81, 198, 1019, 51 at MS7 005539 (JA ).
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Navigator. FF 243; seealso FF 139 (JA ___ ).* Thoseinhibitionsincluded agreements extracted
from1APs*“torefrainfrom promoting non-Microsoft Web browsing software, and to ensurethat they
distributed non-Microsoft browsing software to only alimited percentage of their subscribers.” FF
244, 289; seealso FF 245, 258-59 (JA _ ); Fisher 111 184-85 (summarizing agreements); see, e.qg,
GX 1140 (JA ). “[T]heinducementsthat Microsoft offered IAPs at substantial costtoitself ...
did the four things they were designed to accomplish: They caused Internet Explorer’ susage share
to surge; they caused Navigator’'s usage share to plummet; they raised Netscape' s own costs; and
they sealed off amajor portion of the |AP channel from the prospect of recapture by Navigator.” FF
247,307-10(JA ).

Microsoft’ sdealingswith America Online, the “largest and most important IAP,” FF 272 (JA
___), illustrate its anticompetitive strategy. As Bill Gates described in an email to Microsoft
executives. “We need for them to make our browser available as the browser to existing and new
customers. We haveto be sure that we don’t allow them to promote Netscape aswell.” FF 280 (JA
____),quoting DX 1545 (JA ). Microsoft carried out Gates's directive by creating an online
services (OLS) folder on the Windows desktop and agreeing to give AOL free placement in that
folder in exchangefor AOL’ s agreement to promote | E exclusively asathird-party browser; to limit
the total number of non-Microsoft browsers shipped to no more than fifteen percent of total
shipments; to limit the percentage of subscriberswho first access AOL with AOL software shipped
with anon-Microsoft browser to no more than fifteen percent of total AOL subscribers; and not to
“expresg]] or imply[] to subscribers or prospective subscribers that they could use Navigator with

AOL. Nor did it [even] adlow AOL to include, on its default page or anywhere else, instructions

% See Myhrvold Tr. 2/10/99 am at 62:7-25 (JA ); GX 39, 440, 472, 179 (JA ); Chase
19 51-52, Myhrvold 11 10, 32-33 (JA ).
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telling subscribers how to reach the Navigator download site.” FF289 (JA _ ); GX 804 at AOL
0001738-39 (JA __ ).*® That deal yielded no revenue for Microsoft and, because it involved
valuable promotion on the Windows desktop for AOL, undermined Microsoft’ sown Internet access
service, Microsoft Network, in which Microsoft had invested hundreds of millions of dollars as a
competitortoAOL. FF291(JA _ );GX130(JA __ );Tr.1/13/99at 703:13-705:11 (Silverberg
Dep.) (JA ___ ). Gateshimself recognized the necessity of sacrificing profit to protect Microsoft’s
“core assets,” its Windows operating system. FF 285 (JA _ );seeGX 1372at 112 (JA ).
Thecourt found that the company’ stacti cs had the anticompetitive consequence of “accomplish[ing]
no efficiency . . . [and] encumbering [consumers’] ability to choose between competing browsing
technologies.” FF291 (JA __ ); GX 198, 228 at MS98 0113059 (JA __ ).

By accepting that deal in 1996, AOL committed to distributing and promoting IE “to the
virtual exclusion of Navigator.” FF 290, 272 (JA ___ ); GX 180, 804 at AOL 0001738-39 (JA
___ ). Microsoft thusinduced“ AOL [to] contravene]] itsnatural inclination to respond to consumer
demand [for Navigator] in order to obtain the free technology, close technical support, and desktop
placement offered by Microsoft.” FF294 (JA _ ); Barksdale [1134-36 (JA __ ); Colburn Tr.
10/28/98 pm at 32:3-18, 76:21-77:20 (JA ___ ).

Microsoft’ sstrategy worked. InJanuary 1998, Cameron Myhrvold reported to Gatesthat 92%
of AOL’ sthen-subscriber base of morethanten million used | E-based software, ascompared to 34%
ayear earlier. FF296 (JA __ ); GX 424 (sealed) at MS7 000584, 000589 (unsealed), GX 814A
(JA__ ). “TheAOL coup, which Microsoft accomplished only at tremendousexpensetoitself and
considerable deprivation of consumers freedom of choice, thus contributed to extinguishing the

threat that Navigator posed to the applications barrier to entry.” FF 304 (JA ).

6 See Chase Tr. 2/16/99 am at 29:14-30:3 (JA ); Warren-Boulton {103 (JA ).

27



Microsoft obtained similar exclusionary agreements with other mgor OLSs — AT&T
WorldNet, Prodigy, and CompuServe—in return for financia incentives and placement inthe OLS
folder. FF 246, 305-06 (JA __ ); Barksdale 146, Warren-Boulton { 103 (summarizing OLS
agreements) (JA _ ); GX 1213 (seded), 1148 (sealed), 1134 (JA ). Microsoft entered into
similar agreements with other magjor 1APs as well, exchanging placement in Microsoft’s Internet
Referral Server and/or other valuable incentives for IAP agreements not to promote at all and to
strictly limit distribution of any browser but IE. FF 253, 256, 258 (JA __); Fisher 1 184-85 (JA
). A Microsoft study indicated that | APs representing 95% of Internet access users had signed
some kind of “IE preferred” agreement. GX 350 (JA _ ); seeBarksdale 1129 (JA ).

Microsoft’s IAP channel restrictions significantly hampered Netscape' s ability to distribute
Navigator. FF307-08 (JA ___ ); Fisher §11191-92 (JA ___ ). “ThelAPssubject to the most severe
restrictions comprise fourteen of the top fifteen access providersin North Americaand account for
alargemagjority of all Internet access subscriptionsin thispart of theworld.” FF308 (JA __ ); GX
211 (JA _ ); sceBarksdale 129 (JA ). The court found, based on a study conducted by
Microsoft itself, that the restrictions directly affected the usage share of IE. Attheend of 1997, IE’s
weighted average share of shipments by Internet service providers that had agreed to make |E their
default browser was 94%, as compared to only 14% for ISPs that were not so constrained. IE’s
weighted average share of browser usage was more than 60% at the end of 1997 for subscribers to
ISPs that had made |E their default browser, but less than 20% for other ISPs. FF309 (JA _ );
GX 11,366 (JA ___ ); Fisher 1224 (JA ___ ). Microsoft’ smost severe restrictions, with the most
pronounced effect, applied to the two largest Internet access providers, AOL and CompuServe,
which as of the end of 1997 had approximately 65% of all subscribers. Fisher 216 (JA ).

Among subscribers to AOL and CompuServe, |IE’s usage share increased 65 points, from 22% to
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87%, between January 1997 and August 1998. By contrast, |E’s usage share among subscribersto
|APsthat were not inhibited by restrictionsrose only ten points (from 20% to 30%) over that period.
Among all AP subscribers, including those subject to restrictions, |E usage share rose 27 points
(from 22% to 49%). FF 310 (JA ). “The differences in the degree of Internet Explorer’s
successinthethree categoriesreveal the exclusionary effect of Microsoft’ sinterdiction of Navigator
inthelAPchannel.” Id.; seealso FF 247 (Microsoft’ sforeclosure of thel AP channels* significantly
hampered the ability of consumers to make their choice of Web browser products based on the
features of those products’) (JA _ ); Fisher 11224, 227-28 (JA _ ); GX 4,1092 (JA ).
Compare MS Br. 110.

The court found that “[t]he restrictions on the freedom of 1APs to distribute and promote
Navigator werefar broader than they needed to bein order to achieve any economic efficiency. This
is especially true given the fact that Microsoft never expected Internet Explorer to generate any
revenue” inthe lAP channel. FF247 (JA _ ); GX 39 at MS6 5005720. Indeed, the restrictions
were not intended to serve any efficiency but rather were imposed because, as one of its executives
testified, Microsoft “believed that, if 1 APs gave new subscribers a choice between Internet Explorer
and Navigator, most of them would pick Navigator.” FF 243 (JA ___ ); Myhrvold Tr. 2/10/99 am
at 62:7-25 (JA ). Thesacrificesmade by Microsoft to push distribution of IE “could only have
represented rational business judgments to the extent that they promised to diminish Navigator's
share of browser usage and thereby contribute significantly to eliminating athreat to the applications
barrier to entry.” CL at 42, citing FF 291 (JA __ ); GX 39 at MS6 5005720.

(iii) Apple
Microsoft also pressured Apple to make Navigator less readily accessible on Apple PCs and

thus “help[] to ensure that developers would not view Navigator as truly cross-platform
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middleware.” CLat42(JA ). Asleverageto obtain Apple scompliance, Microsoft threatened
to cancel development of its* Officefor Macintosh” software, which, as Microsoft recognized, was
critical to Apple's business. GX 263 (email to Gates: the “threat to cancel Mac Office 97 is
certainly the strongest bargaining point wehave’) (JA __).*” That threat induced Appleto agree:
(1) to distribute and promote IE as its default browser on al Mac OS releases; (2) to remove
Navigator from the default installation of the Mac OS 8.5, thus making Navigator harder to load for
customers who wanted to useit; (3) not to place any non-Microsoft browser on the desktop of any
Mac OSupgrade or new Apple PC (making availability of Navigator harder to discover); and (4) not
to promote any non-Microsoft browsing software. FF351-52 (JA _ ).*® Appleacquiescedinthe
agreement, not because it viewed |E as a superior browser or because of consumer demand, but
“rather because of the in terrorem effect of the prospect of the loss of Mac Office. To be blunt,
Microsoft threatened to refuse to sell a profitable product in whose devel opment the company had
aready invested substantial resources, and which was virtually ready for shipment.” FF 355 (JA
)%, GX 263 (email to Gates citing benefits to finishing substantial work already done on Mac
Office) (JA ___ ). Thecourt found that “[t]he predominant reason Microsoft was prepared to make
thissacrifice, and the solereason that it required Appleto make Internet Explorer itsdefault browser
and restricted Apple's freedom to feature and promote non-Microsoft browsing software, was to

protect the applications barrier to entry.” FF 355 (JA ).

" See Tevanian 11 30-34 (JA ); Maritz Tr. 1/28/99 pm at 27:13-28:18 (JA ).

 GX 1167 at 8§ 3.1 (JA ); see also GX 266 (JA ); Tevanian 11 38, 41; Tr. 11/9/98 am at
40-44, Tr. 11/4/98 pm at 61-62 (JA ).

 Tevanian 1 37-39,42 (JA __); Barksdale Tr. 10/27/98 am at 18:11-19:15 (JA __); GX 595
GA ).
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(iv) ICPsANnd ISVs

As part of its comprehensive effort to hamper distribution of Navigator and to discourage the
development of software that used non-Microsoft technology, Microsoft also targeted independent
software vendors (ISVs) and Internet content providers (ICPs). Microsoft contractually required
ISV sto use Internet Explorer-specific technologiesin return for timely and commercially necessary
technical information about Windows, and precluded important 1SV's from distributing Navigator
with their products. FF 337-40 (JA _ ); GX 2071, see, e.g., GX 2400 (seded) (JA ). The
court determined that Microsoft’s agreements with ISV's “represent another area in which it has
applied its monopoly power to the task of protecting the applications barrier to entry.” FF 340 (JA
).

“1CPs create the content that fills the pages that make up the Web. Because this content can
include advertisements and links to download sites, ICPs also provide a channel for the promotion
and distribution of Web browsing software.” FF311(JA ). Asthecourt found, “[€]xecutives
at Microsoft recognized that |CPs were not nearly asimportant a distribution channel for browsing
software as OEMs and |APs. Nevertheless, protecting the applications barrier to entry was of such
high priority at Microsoft that its senior executives were willing to invest significant resources to
enlist even ICPsin theeffort.” Id. (JA ___); GX 407 at MS6 5005717, 473 at M S6 6006248 (JA
). Microsoft entered into contracts that prohibited ICPs from compensating Netscape for
promotion of the providers' content and from including download linksto Navigator on their sites.
FF332-35(JA _ );see,eg.,,GX 1163at CNET 000032 (JA ___ ); seealsoBarksdale 11 181-82,
Fisher 11 134, 195, Harris [ 76-80 (JA ). Although the court concluded that “there is not
sufficient evidence to support a finding that Microsoft’s promotional restrictions [with respect to

|CPs] actually had asubstantial, del eteriousimpact on Navigator’ susage share,” FF 332 (JA ),
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it nonethel essdetermined that “ [t] hetermsof Microsoft’ sagreementswith | CPscannot beexplained
in customary economic parlance absent Microsoft’'s obsession with obliterating the threat that
Navigator posed to the applications barrier toentry.” FF330 (JA ).
(v) Effects Of The Campaign

Microsoft’ s comprehensive assault on Netscape’ sability to distribute Navigator succeeded in
eliminating the threat the Navigator browser posed to Microsoft’ s operating system monopoly. The
court found that Microsoft obtained control of the two distribution channels through which “avery
large majority of those who browse the Web obtain their browsing software” —the OEM and IAP
channels. FF 144, 379 (JA ___ ); GX 233 at MS98 0125655, GX 218, 204, 736 (JA __ ).
Constrictedinusing thosedistribution channel sby Microsoft’ sexclusionary conduct, Navigator was
relegated to more costly and significantly less effective modes of distribution. E.g., FF 241, 379,
147, 357 (“The fact that Netscape was forced to distribute tens of millions of copies of Navigator
through high-cost carpet-bombing in order to obtain arelatively small number of new users only
disclosesthe extent of Microsoft’ s successin excluding Navigator from the channel s that |ead most
effectively to browser usage’) (JA __ ).*® As Microsoft clearly recognizes: “Usage is what
matters. Distribution isvery unimportant relative to usage.” Tr. 6/1/99 pm at 22:9-23:17, quoting

Chase Dep. Compare MS Br. 45-48.>' The adverse business effects of these restrictions also

50 See Fisher 1191, Barksdale 1132, 158, 227-28, 230 (JA ___): Barksdale Tr. 10/21/98 am at 69,
Myhrvold Tr. 2/9/99 pm at 41:4-42:1 (JA ___ ); GX 204 (JA ).

1 Accord Myhrvold Tr. 2/9/99 pm at 49, 62-63, Tr. 1/13/99 at 635-36 (Mehdi Dep.), Fisher Tr.
6/1/99 pmat 22-23, Tr. 12/15/98 am at 21:6-13 (Gates Dep.) (JA ); GX 510 at MS7 004127 (JA

)
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“deterred Netscapefrom undertaking technical innovationsthat it might otherwise haveimplemented
in Navigator” and that might have attracted consumers and revenues. FF379 (JA _ ).*

Because of its reduced accessto efficient distribution channels, Navigator’ s share of browser
use fell precipitously. “According to estimates that Microsoft executives cited to support their
testimony inthistrial, and those on which Microsoft relied in the course of its business planning, the
shares of all browser usage enjoyed by Navigator and Internet Explorer changed dramatically in
favor of Internet Explorer after Microsoft began its campaign to protect the applications barrier to
entry.” FF360 (JA ). From January 1996 to November 1997, for example, Navigator’s share
fell from more than 80% to 55%, while IE’ sincreased from 5% to 36%. By late 1998, Microsoft’s
estimates showed that Navigator and | E had achieved near parity, with Navigator slightly ahead. FF
360 (JA __ ); Warren-Boulton 1146, Fisher 1232 (JA _ ); GX 310, 711; seealso GX 4, 5, 14
JA ).

Moreover, the court found that thetrend isclearly in Microsoft’ sdirection. Based on internal
Microsoft projections and aforecast on which AOL relied in purchasing Netscape, the court found
that Navigator’s share was predicted to fall to between 35% and 40% by late 2000. “The most
reasonabl e prediction, then, isthat by January 2001, Internet Explorer’ susage sharewill exceed sixty
percent while Navigator’ s share will have fallen below forty percent.” FF373 (JA __ ); GX 711,
515 (JA ). Thus, even though Navigator’s installed base of users has increased during the
browser war, the “population of browser users is expanding so quickly that Navigator’s installed
base has grown even asits usage share hasfallen.” FF378 (JA ___ ). Navigator lost itsability “to

becom[ €] the standard software for browsing the Web” because “ Microsoft had successfully denied

%2 See Barksdale 1 223-24, Gosling 1 37 (JA ); Barksdale Tr. 10/27/98 pm at 20:4-12, Tr.
10/21/98 pm at 55-56, Warren-Boulton Tr. 11/24/98 am at 74.8-13, Myhrvold Tr. 2/10/99 pm at 29-
32:13 (JA ); see also FF 197-98 (JA ).
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Navigator that status.” FF377 (JA __ ).»® Seealso RX 23 (asof April 2000, |E share was at 69%,
Navigator down to 19%).

That devel opment directly boreon Microsoft’ sability to maintainitsOSmonopoly: TheAPIs
that “ Navigator exposes could only attract enough developer attention to threaten the applications
barrier to entry if Navigator became — or appeared destined to become — the standard software used
to browse the Web. Navigator’s installed base may continue to grow, but Internet Explorer’s
installed baseisnow larger and growing faster. Consequently, the APIsthat Navigator exposeswill
not attract enough developer attention to spawn a body of cross-platform, network-centric
applications large enough to dismantle the applications barrier to entry.” FF 378 (JA __ ).*
Microsoft itself recognized the significance of that devel opment. AsMicrosoft’sKumar Mehtatold
Brad Chase in February 1998: “the browser battleis closeto over. .. We set out on thismission 2
yearsago to not | et netscape dictate standards and control the browser api’ s[sic]. All evidencetoday
saysthey don’'t” FF377 (JA __ ); GX 515 at MS98 0203013 (JA ).

Asthe court found, Microsoft won that battle not through lawful competitive ingenuity, but
through anticompetitive practices. In May 1998, Microsoft recognized that “* |E4 isfundamentally
not compelling’” and “*[n]ot differentiated from Netscape v[ersion]4 — seen asacommodity.”” FF
375(JA __ ); GX 173 (JA __); Schmalensee Tr. 1/20/99 am at 41:2-20 (JA ). Thus,
“superior quality was not responsible for the dramatic rise[in] Internet Explorer’ susage share.” FF

375 (JA ).> Microsoft’s numerous and varied actions against Navigator had no justification

%3 SeeFisher Tr. 1/11/99 pm at 57:15-58:20, 1/7/99 pm at 36:21-37:4, Warren-Boulton Tr. 11/23/98
amat 82:3-84:24 (JA ).

> See Warren-Boulton 188 (JA ); Fisher Tr. 1/7/99 pm at 36:23-37:4 (JA ).

* SeeBarksdale 111232-38 (JA ); Fisher Tr. 6/4/99 pm at 5:18-7:6, 6/2/99 am at 7-9, Myhrvold
Tr. 2/10/99 amat 62:7-25 (JA __ ); GX 173(JA __ ).
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except the expectation that the entry or expansion of rivalsinto the market for Intel-compatible PC
operating systems would be blocked or delayed through the preservation of barriersto entry in that
market. FF136-42(JA _ ); CL at44 (JA ). Itscampaign to foreclose the OEM and IAP
channels to Netscape required Microsoft to pay out “huge sums of money, and sacrifice]] many
millions more in lost revenue every year.” FF 139 (JA _ ); seealso FF 135-36, 142, 231, 250,
254-55, 261, 295, 317-19 (JA __ );CL a 44 (JA ). That campaign was “only profitable to
the extent that it protected the applications barrier to entry” and would not have been in Microsoft’s
business interest except that it preserved the operating system monopoly. FF141 (JA _ ).*
Microsoft’ sactionsnot merely deprived Netscape of browser share, but irrevocably weakened
it.>® Asthe court specifically found, “Microsoft was not altogether surprised, then, when it learned
in November 1998 that Netscape had surrendered itself to acquisition by another company.” FF 379
(JA ). That acquisition, by AOL, was addressed in the court’s findings of fact, with the
conclusion that “there is presently no indication that AOL will try even after [the January 1, 2001,
expiration of its obligation to distribute |E on a preferential basis] to raise Navigator’s usage share
substantialy.” FF 380; see, e.g., Colburn Tr. 6/22/99 amat 6-7, 16 (JA ). “Bill Gates himself,
who is not one to underestimate threats to Microsoft’s business, apparently concluded after
reviewing the November 1998 transaction that AOL would not seek to devel op aplatform that would
compete with Microsoft’s network-centric interfaces.” FF 382 (JA __ ); GX 2241 at MS98

0231890 (sedled). “Inany event, nothing that happens after January 1, 2001 will changethefact that

5 See Fisher 111124, 128 (JA __); GX 48, 515 at MS98 0203013, 20 at MS98 01128763, 407 at
MS6 5005709 (JA ).

57 See Fisher 1 124-28 (JA ___): GX 40, 42, 112, 511, 39 at MS6 5005720, 510 at MS7 004127
GA ).

®FF379 (JA ); GX 343, 39 at MS6 5005720 (JA ).
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Microsoft has succeeded in forestalling for several years Navigator’s evolution in that direction.”
FF383(JA __ ).
c. Java

Microsoft also feared another middleware technology, Sun Microsystems' Java. FF 75 (JA
__).*® Java software presented a means for overcoming the applications barrier to entry by
enabling developers to write programs that could be ported to different operating systems “with
relativeease.” FF 387 (JA ___ ). Indeed, it was Sun’sintention that Java eventually would have
the capability to allow devel opersto write applicationsthat would run on multiple operating systems
without any portingat all. 1d. (JA ___ ) Thus, Microsoft was concerned about Java because, asthe
court found, “a key to maintaining and reinforcing the applications barrier to entry has been
preserving the difficulty of porting applications from Windows to other platforms, and vice versa.”
FF386(JA ).

Java software has four elements. a programming language; a set of “classlibraries,” which
are Java programs that expose APIs on which developers writing in Java can rely; a compiler that
trandates the code written by the developer into Java “bytecode’; and “Java virtual machines’
(JVMs), programs that trandlate that Java bytecode into instructions comprehensible to the
underlying system. TheJavaclasslibrariesand JV M together formthe* Javaruntime environment.”
FF73(JA ). If asoftware program relies*”only on APIs exposed by the Javaclasslibraries|it]
will 