UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,

Civil Action
No. 99-2496 (GK)

V.

PHILIP MORRIS INCORPORATED,
et al.,

Defendants.

MEMORANDUM OPINION

l. Introduction

The United States of America ("the Governnent") seeks recovery
of health care expenses under the Medical Care Recovery Act, 42
US C 8 2651 et seq., and the Medicare Secondary Paynent
provisions of the Social Security Act, 42 U S C 8§ 1395y, and
di sgorgenent under the Racketeer Influenced Corrupt O ganization
Act, 18 U.S.C. 88 1961-1968, ("RICO') fromnine conpanies' and two
affiliated organizations® involved in the cigarette industry.

This matter is now before the Court upon the notion of one of
the el even Defendants, British American Tobacco Industries p.!l.c.

("BAT Ind."), to dismss the Governnment’s conplaint for |ack of

' The nine corporate Defendants are: Philip Mrris, Inc.;

Philip Morris Conpanies, Inc.; Liggett Goup, Inc.; RJ. Reynolds
Tobacco Conpany; British Anmerican Tobacco Conpany; Brown &
W |ianmson Tobacco Corporation; British Arerican Tobacco I ndustries
p.l.c.; Lorillard Tobacco Conpany, Inc.; and Anerican Tobacco
Conpany (" Anerican Tobacco").

> The two organizations are The Tobacco Institute and the
Council for Tobacco Research (fornerly known as the Tobacco
| ndustry Research Commttee).



personal jurisdiction.® The Governnment argues that it is proper
for this Court to exercise personal jurisdiction over BAT Ind.
under the District of Colunbia Long-Arm Statute, D.C. Code § 13-
423(a), while BAT Ind. responds that it has no mninum contacts
with this forum and that this Court cannot exercise personal
jurisdiction over it based on the actions of any other Defendant.

The Court has fully considered the parties’ extensive filings,
the representations of counsel in open court at oral argunent, and
the entire record. As nore fully explained herein, the Court
concludes that the Governnent has failed (1) to make the prim
faci e show ng of a conspiracy between BAT Ind. and its subsidiaries
B&W and BATCO or between BAT Ind. and its non-affiliated co-
Def endants which would justify assertion of personal jurisdiction
under the District of Colunbia |ong-armstatute, and (2) to nake
the prima facie showi ng that BAT Ind. had those m ni num contacts
with the District of Colunbia which constitutional due process
requires. For these reasons, BAT Ind's Mtion to Dismss is
granted.

Il1. Factual Background*

® BAT Ind. is the only defendant to contest personal
jurisdiction. Defendants’ joint notion to dismss for failure to
state a claimis addressed in a separate Menorandum Opi ni on i ssued
the sanme day as this Opinion.

* Ordinarily, for purposes of ruling on a notion to disniss,
the factual allegations of the conplaint nust be presuned to be
true and liberally construed in favor of the plaintiff. Shear v.
National Rifle Ass’'n of Am, 606 F.2d 1251, 1253 (D.C. Cr. 1979).
In determning whether a plaintiff has denonstrated that the
defendant’ s contacts with the forumsuffice to justify the exercise
of personal jurisdiction, however, “the Court is no |l onger bound to
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The history of BAT Ind. and its subsidiaries and co-
Def endants, British American Tobacco Conpany ("BATCO') and Brown &
Wl lianmson Tobacco Corporation ("B&W), is one of significant
change over a period of 98 years. Each of the three corporations
clainms to have "scrupul ously nmaintained all corporate formalities"”
t hroughout the transformations in their corporate structures and
their relationships to each other. Affidavit of Philip M Cook In
Support of Defendant B.A T. Industries p.l.c.'s Mdtion To D sm ss
("Cook Aff.") at T 12.

BATCO, an English conpany that conducts tobacco-related
resear ch and owns subsi di ari es whi ch manuf acture and mar ket tobacco
products, was incorporated in 1902. Reply Affidavit of Philip M
Cook In Support of Defendant B. A T. Industries p.l.c.'s Mdtion To
Dismss ("Cook Reply Aff.") at 1 4. 1In 1927, BATCO acquired the
stock of B&W an American cigarette manufacturer, which "operated
as a subsidiary directly or indirectly owed by" BATCO until 1979.
| d.

treat all of plaintiff’s allegations as true.” Tifa, Ltd. v.
Republic of Ghana, C. A No. 99-1513, 1991 W 179098, at *8 (D.D.C
Aug. 27, 1991) (citing 5A C. Wight & AL MIller, Federal Practice
and Procedure 8 1351 (1990), for the proposition that “[w hen a
court is considering a challenge to its jurisdiction over a
defendant or a res, it may receive and weigh affidavits and any
other relevant matter to assist it in determning the
jurisdictional facts”). Cf. Asociation de Reclanmantes v. United
Mexi can States, 735 F.2d 1517, 1519 n.1 (D.C. Cr. 1984) (holding
that on notions to dismss for |ack of subject matter jurisdiction,
courts are not required to adopt plaintiffs’ versions of
controverted jurisdictional facts). This Factual Background
section therefore includes material fromthe two affidavits of BAT
Ind.'s conpany secretary, Philip M Cook, based on his persona

know edge. It also includes material fromthe Proffer of Publicly
Avai |l abl e Evi dence submitted by the Governnent.
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In 1928, Tobacco Securities Trust Conpany Limted ("TST"),
predecessor to BAT Ind., was incorporated as an i nvest nent conpany
i n Engl and. Cook Aff. at 91 4-5. TST "never manufactured,
mar ket ed, packaged, sold, pronoted, advertised or distributed
t obacco products, or any other goods or products." Cook Aff. at 1
4. BATCO partially owned TST, while TST owned “approxi mately 0.21
percent of [BATCO S] publicly held ordinary shares.” 1d. at { 5.
“No sharehol der held a controlling interest in” BATCO before 1976.
Id.

On July 23, 1976, TST changed its name to B.A T. Industries
Limted, which "becane the sol e ordi nary sharehol der of [BATCQ” in
a "reverse takeover." “The former public sharehol ders of ordinary
shares of [BATCO becane sharehol ders of [TST/B.A T. Industries
Limted].” 1d. at § 5. In 1979, BATCO went from being a parent
conpany of Brown & WIllianson to being its sister conpany. 1d. at
T 4. On July 8, 1981, B.AT. Industries Limted changed its nane
to B.A.T. Industries p.l.c. ("BAT Ind."). Id. at 1 5. Since the
reverse takeover, BAT Ind. has "been a holding conmpany of both
Brown & WIliamson and [BATCOQ ." 1d. at Y 4.

After the July 23, 1976, transaction and continuing until the
present, BATCO has “continued its operations and continued to
retain its separate corporate existence and identity,” as has BAT
Ind. 1d. at § 6. BAT Ind. renains an internmedi ate hol di ng conpany

of Brown & WIlianmson and BATCO, their ultinmate parent conpany is



British American Tobacco p.l.c.° which was created in Septenber

1998. Id. at 1 9. Like its predecessor, TST, BAT Ind. "renmins a
hol di ng conpany that does not manufacture, market, package, sell,
pronote, advertise or distribute tobacco products.™ |[d.

I111. Standard of Review

To prevail on a notion to dismss for lack of personal
jurisdiction, a plaintiff nust make a prinma facie show ng of

pertinent jurisdictional facts. See Ednond v. United States Post al

Serv. Gen. Counsel, 949 F.2d 415, 424 (D.C. Cr. 1991); Naartex

Consulting Corp. v. WAtt, 722 F.2d 779, 787 (D.C. Gr. 1983). A

plaintiff nakes such a showi ng by al | egi ng specific acts connecting
t he defendant with the forum nmnere all egations of a conspiracy wll

not suffice. See Naartex at 787.

In determ ning whether a basis for the exercise of persona
jurisdiction exists, "factual di screpancies appearingintherecord

must be resolved in favor of the plaintiff.” Crane v. New York

® British Anerican Tobacco p.l.c. owns a vast tobacco enpire
with global reach. The famly of affiliated conpanies whose
ultimate parent corporation is British Anerican Tobacco p.l.c. is
known as the BAT G oup. See Prof. at 1, n.2. This includes BAT
Ind., BATCO, and B&W British Anerican Tobacco p.l.c.'s wholly-
owned subsidiary, BAT Ind., itself owns hundreds of subsidiaries,
predom nant |y manuf acturers of tobacco products. Cook Aff. at 110.
At the time that BAT Ind. acquired BATCO in 1976, BATCO owned
t obacco-rel ated subsidiaries "serving approxi mately 150 countries
around the world,” and there is no indication that these
subsidiaries do not remain in the BAT Goup or that British
Aneri can Tobacco p.l.c. does not own other subsidiaries operating
in additional countries. Cook Reply Aff. at 1 7. BAT G oup
affiliates own the | eading cigarette brand in over thirty markets;
in the United States, B&Wis the third | argest cigarette conpany.
See Sinbn v. Philip Mrris, Inc., 86 F. Supp.2d 95, 99 (E.D.NY.
2000). The BAT Group calls itself "the world's nost international
cigarette manufacturer.” 1d.




Zool ogi cal Soc., 894 F.2d 454, 456 (D.C. Cr. 1990) (citing Reuber

v. United States, 750 F.2d 1039, 1052 (D.C. GCir. 1984)). 1In this

case, the facts central to the Mdtion’s disposition are not
di sputed. |Indeed, the Governnment did not submit any reply to BAT
Ind.” s Response to the Governnment’s Proffer of Publicly Available
Evi dence ("Proffer” or "Prof.").
IV. Discussion

The Governnment offers four separate rationales to justify the
exerci se of personal jurisdiction over BAT Ind. under the District
of Columbia long-armstatute, two of which are based on conspiracy
all egations. To prevail on this Mtion, the Governnent nust make
a prima facie showi ng that under at |east one of its rationales,
BAT Ind. falls within the coverage of the long-arm statute, and

that exercising jurisdiction over it inthis case would not viol ate

its due process rights. The Governnent has not nade either
show ng.
A The Government Has Failed To Make A Prima Facie Showing

Of A Conspiracy

The CGovernnent argues that BAT Ind. is subject to persona
jurisdiction in the District of Colunbia pursuant to the District
of Colunbia long-armstatute, D.C. Code § 13-423(a), based on the
conspiracy theory of jurisdiction. The D.C. long-arm statute
provi des:

[a] District of Columbia court nay exercise personal

jurisdiction over a person, who acts directly or by an

agent, as to aclaimfor relief arising fromthe person’s
(1) transacting any business in the District of Col unbi a;

* k% %

(3) causing tortious injury in the District of Colunbia



by an act or omission in the District of Colunbia;

(4) causing tortious injury in the District of Col unbia

by an act or om ssion outside the District of Colunbiaif

he regularly does or solicits business, engages in any

other persistent course of conduct, or derives

substantial revenue from goods used or consuned, or
services rendered, in the District of Columnbia.
D.C. Code § 13-423(a).

The conspiracy theory of jurisdiction provides that where a
court has personal jurisdiction over the co-conspirator of a non-
resi dent defendant, such as BAT Ind., due to overt acts conmtted
by the <co-conspirator in the forum in furtherance of the
conspiracy, the co-conspirator is deemed the non-resident
defendant’s "agent" for purposes of the |long-armstatute. Junqui st

v. Sheikh Sultan Bin Khalifa Al Nahyan, 115 F.3d 1021, 1031 (D.C.

Cr. 1997). While conspiracy-based jurisdiction has been approved
as a general principle in the District of Colunbia, such approval

has been given only in cases where the defendant has not contested

t he exi stence of the conspiracy. See, e.qg., Mandel korn v. Patrick,

359 F. Supp. 692, 695 (D.D.C. 1973); Dooley v. United Tech. G oup

786 F. Supp. 65 (D.D.C. 1992). However, by the sanme token, no
District of Colunbia court has ruled that conspiracy jurisdiction
is unavailable in a factual setting where a def endant has cont est ed

the existence of a conspiracy. See Eric T. v. National Med.

Enterprises, Inc., 700 A 2d 749, 756 n.12 (D.C. 1997).

The Government asserts two distinct theories for the exercise
of personal jurisdiction over BAT Ind. under a conspiracy-based
argunment. As its first theory, the Governnent argues that under

D.C. Code 8§ 13-423(a)(1), BAT Ind.'s co-conspirators transacted



business in the District of Colunbia and commtted nunerous overt
acts in furtherance of the conspiracy in the District of Col unbi a.
As its second theory, the Governnment argues that under D.C. Code 8
13-423(a)(3), BAT Ind.'s co-conspirators conmtted tortious acts in
the District of Colunbia in furtherance of the conspiracy that
caused tortious injury in the District of Colunbia. As a threshold
i ssue, the CGovernnent nust first make a prima facie show ng that
BAT Ind. participated in the conspiracy.

To nake such a showi ng, the Governnent nust nake a prina facie
showi ng of all four elenents of a civil conspiracy:

(1) an agreenent between two or nore persons; (2) to

participate in an unlawmful act, or in alawful act in an

unl awf ul manner; and (3) an injury caused by an unl awf ul

overt act performed by one of the parties to the

agreenent (4) pursuant to, and in furtherance of, the

common schene.

Giva v. Davison, 637 A 2d 830, 848 (D.C 1994).

In addition, because the GCGovernnent accuses BAT Ind. of
participating in a conspiracy under RICO an additional elenent is
added to the above-cited definition of a comon law civil
conspiracy. Under RICO each defendant nust have conmtted "at
| east two acts of racketeering activity, one of which occurred
after the effective date of this chapter and the last of which
occurred within ten years . . . after the comm ssion of a prior act
of racketeering activity.” 18 U S.C. 8§ 1961(5). The Governnent
has failed to make a prim facie show ng of the four elenments of a
civil conspiracy as well as the fifth element necessary to its

claimthat BAT Ind. participated in a R CO conspiracy either with



the Defendants affiliated with it or wth the non-affiliated
Def endants, and thus cannot show that this Court has personal
jurisdiction over BAT Ind. based on the existence of a conspiracy.?®

1. The Government Has Failed To Make A Prima Facie
Showing Of An Agreement In Fact With Its Affiliates

The Governnment argues that BAT Ind. conspired with Defendants
B&W and BATCO its subsidiaries. BAT Ind. responds that it is
| egal ly inpossible for a parent corporation to conspire with its
subsidiaries under RICO and that even if it is legally possible,
t he Governnent has not nade the necessary prinma faci e show ng of an
agreenent here.

This Court need not reach the question of the |egal
possibility of a civil RICO conspiracy between a parent and its
subsidi ari es, because the Governnment has failed to make a prinm
faci e showing that BAT Ind. entered into any agreenment with B&Wor
BATCO

a. Statement Of Business Conduct

® Wthout substantial evidence that the defendant partici pated
in a conspiracy aimed at a forum courts have tended to decline to
exercise jurisdiction. See Dorman v. Thornburgh, 740 F. Supp. 875,
878 (D.D.C. 1990) (finding no conspiracy jurisdiction where all eged
facts did not support conspiracy and noting that "this Court wll
not allow plaintiffs to assert the fiction of a conspiracy sinply
in order to establish personal jurisdiction over defendants who
clearly have no contact or interest with the D strict of
Col unmbi a"); Delgado v. Federal Bureau of Prisons, 727 F. Supp. 24,
27 (D.D.C. 1989 (no conspiracy jurisdiction where no injury
occurred in the District of Colunbia); Hasenfus v. Corporate Ar
Servs., 700 F. Supp. 58, 62 (D.D.C. 1988) disallow ng conspiracy
jurisdiction where clainms were "unsubstantiated"); Anerican Ass'n
of Cruise Passengers v. Cunard Line, Ltd., 691 F. Supp. 379, 382
(D.D.C. 1987) (holding that conspiracy jurisdiction cannot be
uphel d where the all eged co-conspirators "do contest their role in
any conspiracy").




The Governnent contends that certain docunents BAT |Ind.
distributed to B&W and BATCO denonstrate the existence of an
agreenent between the parent and its subsidiaries. In 1993 BAT
Ind. issued a Statenment of Business Conduct ("the Statement") to
its subsidiaries that applied "to all directors, officers and
enpl oyees of [BAT Ind.]." Prof. Ex. 76 at 1. The "principles" of
the Statenent applied "to all directors, officers and enpl oyees of
every conmpany within the B.A T. Industries Goup of Conpanies."
1d. The Statenment set forth two "prime" principles: "(i)
observance of the laws in every jurisdictionin which B.A T. Goup
conpani es operate and (ii) in following that principle within the
group, the observance of the highest standards of integrity in the
conduct of our business activities." 1d. at 2. The St atenent,
however, did "not purport to |lay down detail ed rul es concerning al
the topics which it covers. These will be for individual Operating
Groups and conpanies to determne locally in the Iight of their own
circunst ances and their business environnent." 1d.

The Statenent required certain officials to "nake a report
annually to the B.A T. Industries Audit Comm ttee concerning (i)
general conpliance with this Statenent throughout the G oup and
(ii) specific circunstances of violation." |1d. at 3.

The Statement incorporated a March 1984 docunent entitled
"Legal Considerations on Snoking & Health Policy” ("the Legal
Consi derations docunent™). The Legal Considerations docunent
instructed subsidiaries of BAT Ind. to be "factually and

scientifically correct” in their "statenments about cigarette
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snoki ng or the snoking and health issue.”™ Prof. Ex. 61. The Legal
Consi derations docunent further stated that the "scientifically
correct” position was that "[n]o conclusive evidence has been
advanced and the statistical association does not anobunt to proof
of cause and effect. Thus a genuine scientific controversy
exists." Prof. Ex. 61.

The Governnent argues that the Statenment of Business Conduct
and the Legal Considerations docunment, when exam ned together,
denonstrate "a congl onerat e-w de, substantive position" that BAT
Ind. inmposed on its subsidiaries through a nunber of boards and
oversight conmittees.” Opp'n at 14-15. BAT Ind. contends that
this argunment is inaccurate. It enphasizes that rather than
dictating a "party line," the Statenent clearly directs individual
conpanies to establish their own "detailed rules.” Prof. Ex. 76 at
2. Toillustrate its point, BAT Ind. points to the "Standards of
Busi ness Conduct" that B&W issued for itself. B&W s St andar ds
"t[ook] into account the [BAT Ind.] principles,” to which B&W
“"fully subscribe[d]." Mss Aff., Ex. T at 1.

These docunents, whet her viewed individually or cunul atively,
sinply do not constitute a prima faci e showi ng that BAT I nd. had an
agreenent with its subsidiaries. At nost, BAT Ind. was nerely

acting in its role as a holding conmpany and sol e sharehol der by

" As exanpl es, the Government mentions the Chairman's Policy
Conmittee (later known as the Chief Executive's Commttee) of the
BAT I nd. Board; the Tobacco Strategy Revi ew Team whi ch coordi nat ed
the activities of various tobacco operating conpani es but was not
a commttee of BAT Ind.; and sone of the Chairman's Advisory
Conferences. See Qpp'n at 14-15; Def.'s Response to Prof. at 8-17.

11



exercising a certain degree of influence over its subsidiaries to
protect its investnents.

It is appropriate and necessary for a hol ding conpany in

its rol e as sol e sharehol der to exerci se a certain degree

of influence over its subsidiaries thereby maxi m zing the

hol di ng conpany/sharehol der’s investnment. . . . [BAT

Ind.] exercised an appropriate degree of influence over

certain decisions made by B&W consistent with its

hol di ng conmpany function and well within the norm
Robert Stobaugh Aff. at {7 15, 17.

b. Personnel Overlap

The  Gover nnent argues that many individuals worked
successively or simultaneously for BAT Ind., B&W and BATCO as
directors, officers, and/or enpl oyees. Apparently the Governnment
woul d have the Court infer fromthis factual scenario that BAT I nd.
had an agreenent with the two subsidiaries. It would stretch the
chain of logic to the breaking point, however, to conclude that the
mere fact that BAT Ind. and its subsidiaries had overlapping
directorates and personnel denonstrates an agreenent anong the
three entities to suppress unfavorable research, to not develop a
safer cigarette, to perpetuate a public controversy about the
heal th effects of snoking, or to market cigarettes to children.

Furthernore, it is far from clear that the Governnent’s
factual assertion of personnel overlap is even accurate. According
to the Reply Affidavit of Philip M Cook, BAT Ind.’s Conpany
Secretary, to which the Governnment offered no substantive reply,

[a]part from the brief transition period imediately

after the July 23, 1976 transaction, there has been

little overlap in nenbership of the [BATCO board of
directors and the [BAT Ind.] board of directors.

12



Currently, only one person sits on the board of both
conpanies. Simlarly, the overlap between the [ BAT I nd.]
and Brown & WIlianmson boards of directors has been
m ninmal and currently no nmenber sits on both boards.
The Governnent itself acknow edges that there is anot her corporate
| ayer standing between BAT Ind. and B&W nanely BATUS Hol di ngs,
Inc., a Delaware corporation, thus casting further doubt on the
i mge of overl apping corporations with fuzzy borders. In sum the
Government has failed to nake a prinma faci e show ng of an agreenent
bet ween BAT Ind. and either of the Defendants affiliated with it,
BATCO and B&W
2. The Government Has Failed To Make A Prima Facie
Showing Of A Civil Conspiracy Or A Pattern of
Racketeering Activity
The Governnent argues that BAT Ind. participated in the
al l eged conspiracy anong all the non-affiliated Defendants, but
does not support its argunent with the necessary prina facie
showi ng. Under RICO a conspiracy consists of two or nore acts of
racketeering commtted within a ten year period. 18 U S.C 8
1961(2). Mail and wire fraud are both acts of racketeering. 1d.
at (1)(B).
a. The Holland Letter
The Governnent attenpts to nmake a prim facie showing with a
letter witten in 1983 by BAT Ind.’s then-chairman, Sir Philip

Sheehy, to Philip Mrris, Inc., concerning the objections of the

BAT Group's Dutch affiliate to an advertising canpai gn | aunched in
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Hol land by Philip Mrris-Holland B.V.® Sheehy wote that the
canpai gn, which inplied that a brand of BAT Group cigarettes could
har m snokers’ health, nade "a nockery of Industry co-operation on
snoking and health issues” by using "the health issue to gain
conpetitive advantage.” Prof. Ex. 58. In a followup tel ephone
conversation, BAT Ind. director Eric Al bert Alfred Bruell told a
Philip Morris official that it was "[e]ssential to ensure that in
future no nenber of the Industry does anything simlar." Prof. EX.
59.

Sheehy’s reference to industry cooperation, and his and
Bruell’s inplications that one way the industry cooperated was by
not stating publicly that another conpany’s cigarettes could harm
snokers’ health, do suggest that an agreenent existed between BAT
Ind., Philip Morris, and other cigarette manufacturers. BAT Ind.
argues that the Philip Mrris advertising canpai gn appeared only in
Hol | and, and therefore has no bearing on any all eged conspiracy to
"perpetrat[e] an ‘open controversy'" in the United States or to
"deceive the Anmerican public about the health effects of snoking."
Reply at 31. If the issues addressed in the letter were so
geographically constrai ned, however, the BAT Goup affiliate in

Hol l and could have witten to the Philip Mrris affiliate in

Hol | and about industry relations in that country. | nst ead, the
chai rman of BAT Ind., located in London, wote to Philip Mrris
Inc., located in New York City. The invol venment of high-1evel

® The Conplaint refers to Sheehy's | etter as "Racketeering Act
No. 59." Conpl. App. at T 59.
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officials in the countries where the parent corporations were
headquartered indicates that the "industry cooperation” Sheehy
referred to was international in scope.

Nevert hel ess, the Governnent cannot nmake a prinma faci e show ng
that BAT Ind. participated in a R CO conspiracy based on the
Hol | and controversy al one. As noted above, the Governnent nust
show that BAT Ind. conmtted at |east two acts of racketeering
within ten years of each other. Therefore, even if BAT Ind.
engaged in a racketeering act in this instance, the Governnent nust
make a prima facie show ng that BAT Ind. commtted anot her act of
racketeering within ten years of Septenber 9, 1983, the date the
letter was witten. The Governnment has failed to do so.

b. The BAT Board Guidelines

The Governnment offers other exanples of BAT Ind.'s alleged
racketeering activity. First, the Conplaint alleges that on April
14, 1982, BAT Ind. "knowingly cause[d] to be delivered by the
United States mails" a letter addressed to a B&W official that
"referenced materials regarding the 'BAT Board Cuidelines' on
public-affairs matters, and referred to enclosed 'secret' papers
entitled 'Assunptions and Strategies of the Snoking I|ssues.'"
Conmpl. at § 55. Philip Cook attests in his affidavit that these
docunents were issued by the BATCO Board, not by BAT Ind., and the
Governnment has not refuted his statenent. See Cook Aff. at  31.

BATCO and BAT Ind. are two separate entities wth separate boards
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of directors; a docunent issued by BATCO cannot be attributed to
BAT | nd.
C. The Broughton Statement
Second, the Governnent alleges that BAT Ind. "transmtted in
Interstate commerce by nmeans of the nmails" the 1996 statenent by
BAT I nd. CEO Martin Broughton that BAT Ind. didn't conceal and had
no internal research proving snoking causes disease or isS

addi cti ve. Compl. App. at ¢ 101. The Wall Street Journal

publ i shed that statenent. Philip Cook attests in his affidavit
that BAT Ind. did not transmt the "all eged" statenents through the

United States nails to The Wall Street Journal. Cook Aff. at  32.

Rat her, Broughton made the statenments in person in London, where it
was t he nmedi a, not Broughton, which picked themup and di ssem nat ed
them Therefore the incident cannot be deened to establish a prina
facie case of mail fraud.
d. The Imasco Research Project

The Governnent al so points to the refusal of BAT Ind. to fund
a research project at a BAT G oup Canadi an affiliate as evi dence of
the Defendant's participation in the alleged conspiracy. |nmasco,
a Canadian cigarette conpany that at the tinme was |ess than 50%
owned by BAT Ind., asked other BAT G oup conpanies to financially
support its research on the developnment of a |ess hazardous

cigarette. Prof. Ex. 257 at 28.

16



[ T] he BAT Group operating conmpani es other than | masco .
deci ded not to fund Inmasco's research program on a

group-w de basis. Their decision was not the product of

direction from[BAT Ind.], but was a result of scientists

at those operating conpani es concl udi ng that the project

was not well conceived froma scientific perspective.
Response to Prof. at 30. The Governnent argues that it was BAT
I nd. al one that made the decision not to fund the | masco project,
and that it did so to suppress research into a |ess hazardous
cigarette as agreed to by the co-conspirators. But the fact that
BAT Ind. did not control its subsidiary's research decisions is
highlighted by the fact that despite its failure to obtain the
funding it sought, Imasco continued its research project with its
own funds.® 1d.

The Governnent all eges that BAT Ind. participated not only in
a RICO conspiracy, but also in a civil conspiracy. It fails to
make a prima facie showing of all four elenments necessary to a
claim of <civil conspiracy for any one of the four incidents
di scussed above. 1In fact, the Governnent does not even all ege any
injury resulting fromany one of these particular incidents. See
Giva, 637 A 2d at 848. Thus the Governnent fails to nake a prina
facie showing of a RICO pattern of racketeering or of a civil
conspiracy as to any of the four incidents discussed above.

e. The Foundations Of The Conspiracy

In addition to its failure to show that BAT Ind. partici pated

° Imasco may still be conducting this research. See Trans.
Mot i on Hearing, June 14, 2000.
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in two particular, specific acts of racketeering or in a civil
conspiracy, the Governnent also fails to show that BAT Ind.
participated in the creation and organization of the alleged
conspi racy. The Governnent alleges that the conspiracy anong
Def endants was forned at a neeting in New York City on Decenber 15,
1953. See Conpl. at 15. As a result of that neeting, Defendants
published a full-page advertisenent called "A Frank Statenent to
C garette Snokers" in 448 Anerican newspapers, which BAT Ind. did
not sponsor or sign. Conmpl . at 17. The "Frank Statenent”
announced the establishment of The Tobacco Industry Research
Commttee ("TIRC'), predecessor of the Council for Tobacco Research
("CTR"), through which the cigarette conpanies "carr[ied] out their
fraudul ent course of conduct"” by sponsoring and dissem nating
research that perpetuated an open controversy about the health
effects of snoking. Conmpl . at 12. In 1958 sone cigarette
conpani es established the Tobacco Institute ("TI"), "a public
relations organization whose function was to ensure that
defendants' false and m sl eading positions on issues related to,
anong other things, the connection between snoking and disease,
wer e kept constantly before the public, doctors, the press, and t he

governnent." Conpl. at 21.
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Significantly, BAT Ind. did not participate in the 1953
nmeeting, which is alleged to be the crucial organi zational neeting
of the conspiracy; BAT Ind. has never been a nenber of TIRC, which
was created in 1954, or its successor CITR, and BAT Ind. has never
been a nenber of TI, which was created in 1958. Indeed, BAT Ind.
did not conme into existence until 1976. On these facts it cannot
be said that the Governnment has nade a prima faci e show ng that BAT
Ind. played any role in the original or early organizational
activities of the conspiracy.

T. Similar Conduct

The CGovernnent alleges that BAT Ind. "utilized the strategy
and tactics of other defendants in this case, who had consistently
pronoted a false 'controversy' regarding the health risks of
snoking." Prof. at 13-14. The Governnent al so cites, as another
exanpl e of BAT Ind. conduct that was simlar to the conduct of the
ot her conspirators, BAT Ind.'s suppression of |Inasco's research
just as other Defendants suppressed or refused to conduct any
research into a safer cigarette. True or not, allegations that BAT
Ind. acted simlarly to its non-affiliated co-Defendants do not
make a prima facie show ng that BAT Ind. conspired with those
Def endants. "Al though parallel behavior may support an inference
of conspiracy when the all eged co-conspirators have acted in a way
i nconsi stent with independent pursuit of economc self-interest,
that inference is warranted only when a theory of rational,
i ndependent action is less attractive than that of concerted

action." Federal Prescription Serv., Inc. v. Anmerican Pharm

19



Ass'n, 663 F.2d 253, 267 (D.C. Cr. 1981); see also Proctor v.

State Farm Mut. Auto. Ins. Co., 675 F.2d 308, 327 (D.C. Cir. 1982)

(holding that "[p]Jarallel business behavior alone . . . 1is
i nadequate to create an i nference of concerted action necessary to
establish a Sherman Act'® violation"). In short, the Governnent has
not shown that parallel conduct by BAT Ind. gives rise, in this

factual context, to an inference of conspiracy.

B. The Government Has Not Made A Prima Facie Showing That
BAT Ind. Has Minimum Contacts With The District Of
Columbia

The Government suggests two theories for the exercise of
personal jurisdiction under the District of Colunbia |ong-arm
statute that do not require a showing of a conspiracy. As its
third theory,' the Government argues that under D.C. Code § 13-
423(a) (1), BAT Ind. transacted business in the District of Col unbia
by buying and "maintain[ing] the viability" of cigarette brands
formerly owned by the Anmerican Tobacco Conpany. Prof. at 55. As
its fourth theory, the Government argues that under D.C. Code § 13-

423(a)(4), BAT Ind. committed tortious acts'® outside the District

Y There is no authority stating that parallel conduct al one
could give rise to an inference of conplicity in a RICO context,
when it cannot suffice in an antitrust context.

' The first and second theories were discussed in § |IV.A
supra.

> The acts the Governnent alleges include publicly denying
that nicotine is addictive though BAT Ind. knew the contrary to be
true; controlling and directing research on cigarettes in order to
perpetuate an "open controversy" regarding their safety; and
suppressi ng the devel opnment of a | ess hazardous cigarette in order
to mnimze B&Ws exposure to legal liability in the United States.
See Opp' n at 36.
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of Col unbia that caused tortious injury inthe District, fromwhich
It derives substantial revenue through the marketing and sal e of
cigarettes by its subsidiaries.

The Governnent's third theory offered in support of the
exercise of personal jurisdiction cannot stand because the
Gover nnment has not shown that BAT Ind. "transact[ed] any busi ness
inthe District of Colunbia,"” as D.C. Code § 13-423(a)(1) requires.
The CGovernnent argues that in April 1995, BAT Ind. transacted
business in the District of Colunbia by acquiring and operating the
Ameri can Tobacco Conpany's cigarette manufacturing facility in
Reidsville, North Carolina, and selling its brands in the District
of Colunbia. See Prof. at 55-58. The Governnent alleges that BAT
Ind. entered into a "judicially enforceable" Consent Order with the
Federal Trade Commi ssion ("FTC') to "maintain the viability of
certain popular Anerican Tobacco brands.” 1d. at 55. The FTC
approved the acquisition of American Tobacco, the Governnent
clainms, only because BAT Ind. signed this agreenent. After BAT
Ind. acquired American Tobacco, according to the Government, it
mer ged Ameri can Tobacco into B&W al though it renains obligated to
make certain reports to the FTC under its agreenent. See Prof. at
55-56.

BAT Ind. disputes the Governnent's account of the Anerican
Tobacco acqui sition. According to the Cook Reply Affidavit, it was
B&W and not BAT Ind. that acquired Anerican Tobacco, managed its

manufacturing facility, marketed its brands, and assuned its
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liabilities.”™ See id. at § 21; Response to Prof. at 32-33. Cook
attests that BAT Ind. never "manufacture[d], [ sol d], or
distribute[d] cigarettes under [Anmerican Tobacco's] brand nanme in
the District of Colunbia, or anywhere else,” and therefore there
are no grounds for finding that it transacted business here. Cook
Reply Aff. at 9 21. The CGovernnent has not rebutted the facts
contained in these sworn decl arations.

BAT Ind. is correct that its agreenment wth the FTC cannot
form a theory for exercising jurisdiction because the agreenent
explicitly states that BAT Ind. consents to jurisdiction in the
District of Colunbia "for purposes only of this agreenent and any
proceedi ngs arising out of, or to enforce, this agreenent."” Prof.
Ex. 76C at § 4. Such explicitly limted consent cannot provide a
basis for the exercise of specific jurisdiction here where the
all egations of the conspiracy do not arise out of that stock

purchase. See Malinckrodt v. Sonus Pharnmaceuticals, Inc., 989 F.

Supp. 265, 271 (D.D.C. 1998) (holding that defendant's previous
contacts with a governnent agency coul d not support jurisdictionin
an action that did not arise from the subject of the previous
contacts).

Furthernmore, this Court cannot exercise personal jurisdiction
over BAT Ind. under D.C. Code 8§ 13-423(a)(4) because the exercise
of such jurisdiction would violate due process, as di scussed bel ow,

and the reach of the D.C. long-arm statute does not exceed the

“¥ It nust be noted, once again, that the Government is not
asking this Court to pierce the corporate veil to hold BAT Ind.
accountable for B&W s actions regardi ng Aneri can Tobacco.
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bounds of due process. "[S]ection 13-423(a)(1l) is coextensive in
reach with the personal jurisdiction allowed by the due process

cl ause of the United States Constitution." Shoppers Food War ehouse

v. Mreno, 746 A 2d 320, 329 (D.C. 2000).

The Governnment's fourth theory offered in support of the
exercise of personal jurisdiction also fails, Dbecause the
Gover nnment has not shown that BAT I nd. engages i n business, derives
substanti al revenue, or engages i n any persistent course of conduct
in the District of Colunbia, as required by D.C. Code § 13-
423(a) (4).

Even if the D.C. long-arm statute did permt this Court to
exerci se personal jurisdiction over BAT I nd. under the Governnent's
fourth theory', the requirenents of due process would prohibit it.
The requirenments of due process are satisfied where the exercise of
personal jurisdiction "does not offend traditional notions of fair

play and substantial justice." International Shoe Co. V.

Washi ngt on, 326 U.S. 310, 316 (1945) (internal quotation marks
omtted). To determne whether the exercise of persona

jurisdiction over nonresident BAT Ind. satisfies International

Shoe’s "traditional notions,"” this Court nust consider two i ssues:
first, whether BAT Ind. has "mninum contacts" with D.C, and

second, whether exercising jurisdiction over BAT Ind. would be

“ As discussed above, the |ong-armstatute cannot pernit the
exercise of personal jurisdiction under the Governnent's third
t heory because where the exercise of jurisdiction violates the
requi renents of due process, it is not permtted by the |ong-arm
statute. This applies to the Governnent's first theory as well,
which also relies on D.C. Code 8§ 13-423(a)(1).
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reasonabl e. The Government has failed to showthat the exercise of
personal jurisdiction over BAT Ind. in the District of Colunbia
woul d satisfy the requirenents of due process.

The first inquiry examnes BAT Ind.'s contacts with the
District of Colunbia. A defendant has mninmum contacts wth a
jurisdictionwhen it has "purposefully directed [its] activities at
residents of the forum and the litigation results from all eged
injuries that arise out of or relate to those activities." Burger

King Corp. v. Rudzew cz, 471 U S. 462, 472-73 (1985) (interna

guotation marks omtted). |f a defendant purposefully directed its
activities towards a forum it can expect to be subject to

jurisdiction in that forum See Wrld-Wde Vol kswagen Corp. V.

Whodson, 444 U.S. 286, 297 (1980).

The Governnent has failed to make a prima facie show ng that
BAT Ind. has mninmum contacts with the District of Colunbia. As
di scussed above, the actions of other Defendants my not be
attributed to it for purposes of exercising jurisdiction under a
conspiracy theory, and BAT Ind. itself has not purposefully
directed its activities at this forum

BAT Ind. exhibits none of the fundanental indicators of a
conpany with activities in the District of Colunbia. It is not

|icensed or qualified to transact business in the D strict of

Col unbi a and does not do so. Cook Aff. at 9 13. It does not
contract to supply services in the District of Colunbia. 1d. at
15. It does not maintain a representative or an agent for service

of process inthe District of Colunbia. 1d. at Y 14, 19. It does
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not have an interest in, use or possess any real property in the
District of Colunbia. Id. at 916. It has no bank account or
tel ephone listing here, does not pay any taxes here, and has no
of fice, place of business or mailing address here. 1d. at 1Y 18,
19-21. It does not contract to insure or act as surety for or on
any person, property, or risk, contract, obligation, or agreenent
| ocat ed, executed, or to be perfornmed in the District of Col unbi a.
Id. at § 17. See also Def.’s Mem at 2-3.

In short, there is no evidence that BAT Ind. purposefully
targeted its activities at residents of the District of Col unbia,
or even that it conmtted a single act within the District that has
any nexus to the clains being asserted in the Conplaint. See

Burger King Corp., 471 U. S. at 472-73. The Governnent "fail[s] to

show that [BAT Ind.'s] activities were expressly targeted at" the

District of Colunbia. City and County of San Francisco v. Philip

Morris, No. C96-2090, 1998 U.S. Dist. LEXI S 3056, at *15-16 (N. D
Cal. March 3, 1998). Therefore, exercising personal jurisdiction
over BAT Ind. would violate the fundamental requirenments of due

process. *°

' Many ot her courts have considered the question of personal
jurisdiction over BAT Ind. The overwhel mi ng nunber of them have
found that they did not have jurisdiction over BAT Ind. See, e.q.,
Lyons v. Philip Mrris, Inc., No. 99-2843, 2000 W. 1234272 (8th
Cr. Sept. 1, 2000); Laborers Local 17 Health and Benefit Fund v.
Philip Morris Inc., 26 F. Supp.2d 593 (S.D.N. Y. 1998) (rev'd on
ot her grounds, Laborers Local 17 Health and Benefit Fund v. Philip
Morris Inc., 172 F.3d 223 (2nd Gir. 1999); County of Cook v. Philip
Morris, Inc., No. 97-L-04550 (Ill. GCr. Q. Cook Co.) (Neville,
J.); State of Hawaii v. Brown & W1l lianson Tobacco Corp., Cvil No.
97-0441-01 (Haw. CGr. C.); State of Indiana v. Philip Nbrr is,
Inc., No. 49D07-9702- CT- 000236 (Ind Super. C. Marion Co.); State
of Californiav. Philip Morris, Inc., No. 980864 (Cal. Super. Ct.);
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Because BAT Ind. has no mnimm contacts with this forum
there is no need to proceed to the next step of the due process
test to consider whether the exercise of jurisdiction would be
reasonable. "A review ng court nust first exam ne the defendant's
contacts with the forum If the sane do not exist in sufficient
abundance, that is, if the constitutionally necessary first-tier

mnimumis |acking, the inquiry ends.” Metropolitan Life Ins. Co.

V. Robertson-Ceco Corp., 84 F.3d 560, 568 (2d Cir. 1996) (citing

Donatelli v. National Hockey League, 893 F.2d 459, 465 (1st Cr
1990)).

It is al so unnecessary for this Court to reach the question of
the constitutionality of conspiracy theory jurisdiction, as it is
clear that whether or not it is constitutional in the abstract,
there is no factual basis for relying on it in this case.

V. Conclusion

Wel | established, sound policies support the existing |egal

princi pl es which determ ne when a court shoul d exercise personal

State of Arizona v. Anerican Tobacco Co., No. CV-96-14769 (Ariz.
Super. C. Maricopa Co.); and State of Nevada v. Philip Mrris,
Inc., No. 9700306 (Nev. Dist. C. Wshoe Co.). In addition,
“"[mMore than 100 plaintiffs have voluntarily dism ssed actions
against" BAT Ind. Frawmey Aff. at 3. It is true that nmany of
t hese cases are distinguishable because different state |ong-arm
statutes or state substantive conspiracy |aws were applied, or
different factual proffers were presented, but the trend of the
case law is clearly against the exercise of jurisdiction over BAT
| nd.

Nevert hel ess, sonme courts have found that they had
jurisdiction over BAT Ind. See, e.qg., Sinon v. Philip Morris,
Inc., 86 F. Supp.2d 95 (E.D.N. Y. 2000), and Cannon v. B.AT.
| ndustries p.l.c., et al., No. C1-97-0368(1) (Ms Gr. C., Jackson
Cy., Apr. 17, 2000) (Harkey, J.).
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jurisdiction and subject a non-resident defendant to the forunis
law. I n this changing world of globalization, where nulti-national
corporations extend their activities and influence to every corner
of the earth, those principles nmay change or evolve to fit new
realities. If so, that is a task for appellate courts and
| egi sl at ures.

Because this Court has concl uded, on the basis of those |ong-
standi ng | egal principles that the Governnent has not made a prinma
faci e showi ng*® that BAT Ind. participatedin the conspiracy alleged
in the Conplaint or had mninum contacts with the District of
Colunbia, no basis exists for the -exercise of persona

jurisdiction. Defendant's Mtion To Dismss is granted. An O der

' The Government requested an opportunity to conduct
jurisdictional discovery, pursuant to Fed. R Gv. P. 56(f), in the
event that the Court granted BAT Ind.'s notion. The Governnent
subm tted an exceptionally vol um nous collection of exhibits with
its Opposition, indicating that it already had anpl e opportunity to
conduct jurisdictional discovery and is wunlikely to uncover
evidence of this Court's personal jurisdiction over BAT Ind. if
given the opportunity. Moreover, as was discussed at oral
argunent, the Governnent chose (perhaps for budgetary reasons) not
to go to England to exam ne the extensive docunent repositories
| ocated there. Finally, the Governnent has not nmade any detail ed
showi ng of what discovery it wishes to conduct or what results it
t hi nks such di scovery woul d produce. See Naartex Consulting Corp.
v. Watt, 722 F.2d 779, 788 (D.C. Cir. 1983) (holding that it is not
an abuse of discretion for a Court to deny a request for additional
jurisdictional discovery where the party has already had anple
opportunity to conduct discovery); Caribbean Broad. Sys. v. Cable
& Wreless PLC, 148 F. 3d 1080, 1090 (D.C. Gir. 1998) (hol ding that
"in order to get jurisdictional discovery a plaintiff nust have at
| east a good faith belief that such discovery will enable it to
show that the court has personal jurisdiction over the defendant");
GIE New Media Servs. Inc. v. Bell South Corp., 199 F.3d 1343, 1351
(D.C. Cr. 2000) (holding that "if a party denonstrates that it can
suppl enent its jurisdictional allegations through discovery, then
jurisdictional discovery is justified"). Therefore, this Court
deni es the Governnent request to conduct additional jurisdictional
di scovery.
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wi || acconpany this Opinion.

Dat e d adys Kessl er
U S District Judge
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,

Civil Action
No. 99-2496 (GK)

V.

PHILIP MORRIS INCORPORATED,
et al.,

Defendants.

ORDER

This matter is before the Court on Defendant British Anerican
Tobacco Industries p.l.c. to dismss the Conplaint for |ack of
personal jurisdiction. For the reasons discussed in the
acconpanyi ng Menorandum Opinion, it is this day of
Sept enber 2000 her eby

ORDERED, that the Mtion To Dismss of Defendant British
Aneri can Tobacco Industries p.l.c. is granted.

d adys Kessl er
U.S. District Judge
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