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VI.A. Distinguished from Trademark and
Copyright Statutes

Credive works ca be potectedby criminallaws other tan the
Copyright Act. The mos important of theseis 18 U.SC. §2318,which
criminaizes knowingly traffking in counterfeit oillicit labels and
counterfeit documertation and padagingfor copyrightedworks. Although
§ 23 8reguates itera thatacompany copyrighteavorks, itisnota pure
copyright statute,ard its protections diferin scgefrom thoseafforded
by the CopyrighAct.

Secion 2318 ao differs from cvil ard ciminal trademak law.
Althoughcounterfeit andillicit labés,documerdtion, andpadkagngoften
bear contefei trackemaks, the us of a counterfg tradenark is not
necessarily an element ofa § 238 chargeAnd although the counterfi
marks statute, 18 .3.C 8 2320, criminalizes the use of countérfabels
that bear counterfeit trademarks § 2320coves counterfeit labés that
acompaly any kind of tradearked produd or senice, andnot just he
typesof copyrightedworks coveredby §2318.

Several mportant amendnerts to 8 238 went ino effect on
Deceanber 232004 and March 162006. See SetionsVI.B.2, VI.B.3and
VI.E.5.a. othis Chapter. Aairestut of the 2@4amendnents 8§ 23.8now
coves counterfeitabelsiot only for movies, msic,andsoftware, but fo
other types of copyrighted works as well, namely, copiesof literary,
pictorial, graphic, orscuptural works, works of visual aand
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doaumentation and pacgng forany of theenumeratedclasses of
copyrighted works. 18 USC. § 2318{)1). The 2004 ama&mens dso
expandel 8§ B18 tocove counterfeitdoaumentatiomrandpaclagng tself
for thenewly-aded classesf works 18U.S.C8 23.8(a)(2).The section
also nev coversthe new categoryf illicit labels, with are “g@nune
certificate[s],densinglocument[s] registration caigd],or similar &beling
commnen{g]” thatthecopyrightowne would normaly use @ verfy that
a work is naoinfringing (that is,legitmate), but with are distributedr
intenced for distributionwithout the owner’s grmissio, presumably to
faciliate infrngenent 18 U.SC. 8§ 2318(b)(4). The 2006 anendnents
expanded the definition of “traffic” to includce a wide variety of prét-
oriented condud, and dirededthe Setercing Commission to sudy the
gudelinesoncerningabelswith guidéine anendnents expded later n
2006. Se= SetionsVI.B.2. and VI.E.5.a. oliis Chapter.

Sanpleindictmens and jury instructions are provided in Appendix F
of this Manal.

VI.B. Elements

To abtain a cowiction under 18 L5C. § 2318thegovenmen must
provefive eémens:

1. The déendant acteknowingly
2. The deéndantrafficked

3. Inlabels affixetb, enclosig, oracompanying (ordesignedo be
affixed to,encbse, or accompany) a phonorecord, computer
program, motion picture or other audiovisualwork, literary,
pictoril, graphic or sculptural work, or work of visual artpr
documenation or pakagngfor suchworks(i.e, trafficked eher
in doaumentationor packging for suctworks itself,or in labels
for such documertation or padkaging)

4. The doamentationor packging were couterfeit,or thelabels
werecounterfeit oillicit

5. Fedealjurisdctionis stsfied kecause

a the offen® cccurred in oecia maritime territories or other
areasof specaljurisdction of the Urited Stags;

b. the offense usedr intended to use the mail o a faciliy of
intergate or foreigncommerce
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c. the cownterfeitor illicit labelswereaffixed to, enclosedor
acompanied copyrightedhaerials ©r were é@signedo); or

d. thedocumentation or pakaging is c@yrighted.

Theseelemens aerevewedm detal in the following Secions.

VI.B.1. The Defendant Acted “K nowingly”

Setion 2318 is a generd intent crime. The government must prove
first that the deferdantactd “knowingly.” Thisis lessdifficult than
provingthatthedeferdantacedwillfully,aswith criminalcopyrightcags,
in which the government often must prove that the defendant knew that
he acted illegdly (see the discussion of the “willful” gandard in criminal
copyright mfringement casesin Chaper |l of this Manual). Proving
knowledge uder§ 2318&nly requresproof thatthedeferdantknew hat
hewsas tking theadions desaibed in thestaute. See Bryan v. United States,
524 US.184 193(1998) (feamsoffense)* [K]nowingly’ merey requies
proof of knowledg of he facts that consite the offense.”).

The goernnment neednot prove thatthe defadant acted with
fraudulenintentin § 2318 casinvolving counterfeit labds. Congress
eliminated that element in 1982, believing that such proof was
“superfluou$ becaisethe government must alreadyrove thathe
defendant knewvhis labels erecounterfeit.S Rep. . 97274, a9 (198),
reprinted in 198 U.SCCA.N. 127, 15 (“In other words,tiwould be
difficuk to concave of asituation in which one cauld traffic in articles
knowing that they are counterfeit without intending to defrau the
purchaer.”) It 5 less clear whether, dodvhat exent,a reaqiirenment of
fraudulentintent mg be assued in casesnvolving ilicit labels,but the
statute des noexpressly redee such proof.

What then mustthe gawermrment prove hat the deferdant knew?
Clearly, the garnment nustprovethe cefendint knowingly traffickeid
labds,doaumenttion, or padkagng,butthis wil gererdly be eayto show.

The cruxis to prove that the defendant knew that the labés,
doaumentation,or packagng in which he trafficked were counterfeit or
illicit, asthe casemay be.See, ¢.9., United States v. Dixon, No. 845287, 185
U.S. AppLEXIS 27076, at *9 (4th CirAug. 12, 185).

It may alsosufficeto prove that te déendant was willfujl blind to
the fact thathe tems trafficked were counterfat or illicit. Although no
published cases specify that the government may satisfy § 2318 through
proof of willful blindness (also known as “conscious avoidance” or
deiberate gnaarce) courts have Reld that proving willful blindness
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generdly sufficesto prove knowledge in ctimind cases. See United States v.
Jewell, 53 F.2d697 699-705 (9th Cir) (dscussing the hstory and usef
“deliberate ignorance” instructionsy); see also Deborah Sorenger, Propriety of
Instruction of Jury on “Conscious Avoidance™ of Knowledge of Nature of Substance or
Transaction in Prosecution for Possession or Distribution of Drugs, 109 AL.R.Fed
710 § Za] R005). “The knowledje elemat of a crime sch as the om
charg@dhere nay be satisfiedoona showing beyond a seaable doubt
that a @ferdant had adud knowledgeor ddiberately closedhis eyego
what otherwise waddi have been obviousto him concernng the factn
guestion.” See United States v. Brodie, 408 F.3d 123, 148(3d Cir. 2005)
(intemalquaation maksard citaton omitted) (Tradng with the Enemy
Act of 1917 and Cuban Assets Control Regulatons violations). Willful
blindnessgaesbeynd ngyligene:the deferdanthimsel musthavebeen
“objectively aware ofthe high pobabiity of thefact inquestion,and not
merely tha a ressonable man would hawe beean avare of the probebility.”
Id. (internal quotation maskand citatioomitted.

The goernnent neednot prove thatthe defadant knew that the
jurisdictionaklenents Istedin 8 23.8(c) fit his condet, such as thatthe
computer program to which he hadaffixed hs ournterfeit labds wa
copyrightedSes SetionVI.B.5. ofthis Chapter.

VI.B.2. The Defendant Trafficked

Inthesemnd eemeant of a § 2318fferse,the gwernmert mug prove
that heddendanttraffickedin labelsdoaumentationpr paclagng. This
elementweas significantly charged on March 16, 20® by the Practing
American Goodsand Seivices Act of 2005 Pub L. No. 109481 8§ 2,120
Stat. 28, 28 (March 162006).

Before the Mrch 16, 2M6 anmendnents, “traffic” was statiorily
defnedwithin § 2318 meart'to trarsport, trarsferor otherwsedigose
of, to anotheras considationfor anything of valuer to male or oltain
cortrol of with intentto so transport, trarsfer or dispose d.” 18 USC.
§ 23.8(b)(2).Congressidfined “traffic” specificayl to exclud individals
who knowingly aagre counterfeitlabels or other atticles solely for
persond use See S. Rp. No. 97-274, at 9 (1981), reprinted in 198
U.S.C.C.A.N127, 135. This definition was identical tthe definitbn of
“traffic” in 18U.SC. 8§ 23D()2) (“Trafficking n counterfeit goods or
senices’)—before that defirnibn was also chardya the 2M6 act—with
thesane issues congeng what gdified as “onsideration” and lat did
not, as well asthe issueoncaning possasbn with intentto traffic.
See Setionlll.B.3.b.of this Manal.
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The Marchl6,2006amendmerstmadethe pardlels betweenthetwo
statutesdefinition of “traffic’ more explicit. For casesarisng from
corducton or afterthatdate,thedefinition of “traffic” in § 2318(j2) has
been amandedto read “the term‘traffic’ hasthe samemeanng as in
secton 2320(gof thistitle [L8]” ProtectingAmercanGoods am Servies
Act of 2005, §2(c)(3, 120 Statat 28 (anendng 18 US.C8 23.8b)(2)).
Asisdiussd in Secion I11.B.3b. of this Mamal thee amedmens deal
with the issues congeng consideationand possessiowith intent to
traffic.

Prosectors shald therefore consult SectidhB.3.b, which covers
the counterfeit meks crine in18 U.S.C. 8 23R fora discgsionof how
the traffic element operated beforeand afterthe March 16, 2006
amendmentsThe only differences © benoted ae that8 232Qurishes
attenpts whereas 8 2318 doesnot, and therefore any discussion of
attempted trafficking with regard to 8 2320 may not aply to § 2318. On
the a¢herhard, the defnition of “traffic” in both statutesnowincludes s
many ats that are preparatory diastributing contrabandsdd as mking
it, obtainirg it,and possessing itttvintent b traffic—that he omission
of an atenmpt provisionin 8§ 23 8shouldhotprevent the govenment from
othemwisepursungdeseving cass. Thus,labds £ized dumgthe fach
of a counterfeitigg operationmay constitute padf the ndictedconduct,
whether or not thelabds had yeteenaffixed b the waksor trangered
to distributors a cusbmes.

VI.B.3. Trafficking in Labels Affixed to, Enclosing, or
Accompanying (or Designed to be Affixed to,
Enclose or Accompany) a Phonorecard, Computer
Program, Motion Picture o Other Audiovisual
Work, Literary, Pictorial, Graphic, or Sculptural
Work, or Work of Visual Art, or Documentation or
Packaging for Such Works (i.e., Trafficked Either
in Documentation or Padkaging for Such Works
Itself, or in Labels for Such Doamentation or
Packaging)

Before 2004, § 2318 prohibted trafficking in counterfeit labels
designed to be affixed to phonorecords, copies of computerprograms,
motion pictures andudiovisual varks, ad cownterfeit dcumentatiorand
padkaging for computer programs In 2004 Congres exernded §2318
substatially as parof the Intelectual Property Protectio and Cous
Amendment Act of 2004,Pub. L. No. 18482 118 Sat 3912 (Dec 23
2004).
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In the third demaent of a§ 2318 offerse,the governmert mug prove
thatthelakekin whichthedgerdant traffickedwere affixed to, enclosing,
or acompanying—or designed to be affixed to, enclosepr
accanpary—phonorecads, motion picturesor otheraudovisualworks,
computersoftware literaty,pictorial, graphic,or scupturalworks, or works
of visual art. See 18 USC. § 2318(a)1), (b)(3) (defining the classeef
copyrighedworks); 17U.SC. 88101 102 (sam). Alernatively, the
gowernment mg show thathe déendant traffckedin documentationor
paclagng forone ofthe enuneratedclass ofvorks or labels affixedr
designed to beaffixed to capyrighted documentation andpadaging. See 18

U.S.C. § 2a)(1)-(2)(b)(5).

The types d copyrighted waks coveredby the datute has expaded
significantly over the pag several yeas. Before 2@4,18 USC. §2318
applied only to labels for movies music,and softwareand to
doaumentatiomrandpackaging only ér compuersoftwareThe provision
gowerning compter software hadnly been aded in 19%. Amendnents
in 2004 now expressly includigbels, dcumentation, and paclagng for
phonorecads, motion pictures or other audiovisualworks, compute
software, terary, pictorial, graphic, or sculptural works, andovks of
visual art. See 18 US.C§ 23.8a)(1)(b)(5).

The 2004 amemens dso darged dphiy the acual or intended
phystalproximity of the béds andthe copyrightedworks for whichthey
areintended Bere he2004 amendmeng 231&oveedlabds thathad
been“affixed or designed to be affixed b” cetain works.18 USC.
§2318(a)2003) “[D] esgnedto be affixed” wasincluded to cover
counterfeit labels thathad rot acualy beenatachal to a wak: it was
addad to the statute taclosea “loophole” in which same counterfeiters
had shipped only unattached labels. See S. RepNo. 97-274, at 9 (198),
reprinted in 1982 U.SC.C.A.N. 127, 135. The physical nexus gew even
broademwith the 2004 aesndmets, which ex@nded “affxed o desgjned
to be affixed to “affixed to, enclosig, or acconpanying, odesigedto
be affixedo, enclosegr acompany.”18U.S.C§ 23 8a)(1) Despite trg
expanson, sone physical nexus bdween thelabels and copyrighted
works—whether actud or interded—is ill recuired

Documenation ard packagngstll needonly be“for” the emumerag¢d
classesf copyrightedvorks. 18 U5.C.8 238b)(5).Given the context,
the word “for” appers to have roughly the same meaning for
documertation and padagingthat“affixed to, enclosing,or accomparying,
or desjinedto be afixed b, encbse, or accapary” hasfor labds. Thus,
some physical nexuwithcopyrightedworks—whether atual a
intended—is reqired for docmentationandpackging as we
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For a dscusson of whether § 2&8lapplies tdabelsdocunentation,
andpackaing inelectronic form, see $ea VI.D.1. ofthis Chapter.

VI.B.4. The Labels, Documentation, or Padkaging
M aterials Are Counterfdt or llli cit

In thefourth dement,the govenment must prove thatthe packging
or docunentationare “counterfeit” pthat he labelsire “©unterfeit” or
“illicit.” See 18 US.C 8 23.8a)(1)-(2).

“Counterfeit” isddinedas somehing “thatageasto begenine,but
is not.” 18 U.SC. § 2318(b)(1), (b)(6). Counterfeit is distnct from
“bootlegged” or “pirated’: counterfeits are unauthorized copiesof works
that ae made to appear legitimate, whereas bootlegged recordings or
pirated items do notpretendto be Igitimate. See United States v. Shultz, 4&
F.2d .79, 180 (6th Cir 1973) (“Counteffeit tapesare tapeswhich are
represated to be genuine artictdparticular recordompaies whenn
truth, they are notThe process atudes reproducing the ape itselnd
akotheremgnzed abé of andherrecrd canpany A bootleg tipeis a
reprodiwctionof someone else'scardng orrecordngs meketed under a
different labd.”). See also 18U.SC.82319A (ddressigthe urauttorized
recrding ard trafficking of live musical performances, alko known as
“bootlegging), andChapter Il ofthis Manual.

Counterfeit labelks include those madce when “counterfeiiers hawe
simulaed genune’labds thathave mt previoudy exsted; insdarasthee
simuUated label share the samebasc criminal purpose asany counterfeit
product—to defrad the consumr, he maufadurer,and society by
trading off the product’s apparent authenticity. See S. RepNo. 97274 ,at
9 (1981), reprinted in 1982 U.SCCAN. 127 13b."For example,ca®eshawe
arisenwhere a counterfeiter has produced pakagesnddigributed
videotapes of alfin which hae never been releasedin thatform to the
public. The temrm ‘counterfeit label includes such smulated lakelks.” 1d.
Excef for the Shultz case supra, theextentto whichsud simulatedliabels
are couterfeitfor purposes o8 238 has rarglbeen addresedin the
couts. Prosectors handling casg involving simiated labels nydfind it
helpful b consult with the Computer Crime and Intellectual Progrty
Setion & (202 514-10%.

An “illicit” labelgenerallyspealkng,isa“gentine certiftate, kensing
doaument, registratiorcard or similar labehig conponent” ntendel for
usewith one of the enumerated classes of copyrighted werkhat a
defendant distriluted or used without the work it was inénded to
acompany or falsely alteretb indicae broader rights than orginally
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intended18 USC. § 2318{)(4) Although§2318 waamendedad cove
“illicit” labels on Decemler 23,203, asof this writing there are no
reported cses thatrivolve ilicit labelsFor now, thereforewe nust rely
sdely on the gatute. Sgecficaly, an“illicit” labé is anethatis:

(A) usedby the copyright owner te@rify that [a copyrighted wodd
the type enueratedabove] is not counterfeit or infringing of any
copyrightand

(B) that is,without the authorizatioof the copyright owner [&ir]

(i) distritutedor intendedfor distributionnot in connectiorwith
the cqy, phonorecord, or work of visualart to which such
labeing component wasinterded to be affixed by the repedive
copyright owneigr

(if) in connectia witha geninecertificateor licensing dcunent,

knowingly falsiéd in order to designate a higher nunber of
licensd users or copis than authorizdaly the copyright avner,
unlesghatcetificae a documents used by #hcopyrightowne

solely fo the purpose of monitoring or trackng the copyright
owner's disthutionchannel and not fdhe purposef verifying
that a copy or phonorecrd is noninfringing.

18U.SC.§2318p)(4). Unde subsedion (A), an illicit labé may include
any of a brad categry oflabelig componens, sud as most types of
idenifying labds, particularly those tha include trademaks, sals,
holograms watrmaks, or othermarksintendedto show that a product
is genuine. Althoughit is not clea from the statute’s text and legiative
history, presumabithe defnition doesnot includegeneic labds,suchas
packng sips,thatmerely identify garticular work, but which the
copyright holderdid rot intendto cetify the wak’s aithenicity.

SibsectionB) identifes two situatioria which a labelg conponent
is “illicit.” First, alabeling component isillicit when it is distributed,
without the copyright holder’s pemisson, gart from the original
copyrighted item that the copyright owner intended the labeling
componentto acconpany. Foexanple,individud “licensing pack for
software that contaivarious lakels, certificaesof auhenticity, and
doaumentationand packaging would be deema illicit if they were sold
without theoriginalmeda theywereintendel to aconmpany, or wersot
with apirated cey of themedia.

Seond, a gerine hbeling component idlicit when a gerine
certificate of authentigior smilar lcensing dcument has been knowingly
falsified to indicde a higher number of authorized users or copies. For
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exanple, business software often comes in multi-user licersepadks that
cortain a sngk copy of the sdtwareitsef on CD-ROM aml a Icersethat
pernits the softwae to be run for a certain number of users. If the
licensing dcument fora ten-uselicenseackwere kowingly fal$ied to
indicate athorization forl00 userghe faldied licensing doooent would
be ilicit.

VI.B.5. Federal Jurisdiction

The final eementof § 23B requiesthe gwermentto estbish
federal jurisdictiomver the offense by proving any ofi¢he following
circumsanes:

* The dfense occuredin a special maritime, teoriial, or aircraft
jurisdiction of the United States §2318¢€)(1)

e Useof or intert to usethemal or fadlitiesof interstate or foreign
commecein the commission of the offerse, § 231L8€)(2)

* In the caseof a counterfeit or illicit lakel, the label wasaffixed,
enclosd or accorpanying or designeéd be affixedenclosedr
to acompanycetain copyrighted worksr a cpyof thee waks
aphonoreord of acopyrightedsound recording or muscd work;
a computer program; a literary work; a ptorial,graphic or
scuptural work; a work of visualart; or copyrighted
documertation or padkaging, 8 2318¢€)3)

* In the case of counterfeit domentationor packging, tlke
documertation or padkaging itself wascopyrighted 8§ 2318¢)4)

In practicethe most kdy basidfor jurisdiction wil be copyright.
However, gen whenthe waks are cyrighted, prosecubdrs may
neverthelessfind it easerto esabishandher basisfor jurisdiction: a
copyright may l@ moe turdensome b proveor anaternative kasg may
be relatively clear. See @tball of this Manuwal,which discugs how to
prove the existenad a copyright.

The jurisdictional eleant n § 238(c)(3 for counterfeit oillicit labels
that acompanycetain clasgesof worksis waded umsudl. It alows
jurisdictionif the bhbels weraffixedor designedo be affixedo copies of
saund recadings muscalworks, computer programs motion pictures
audioviswal works, odoaumentationand packging, 1 those items ere
“copyrighted.” It also alls jurisdictionf the khbels weraffixedor
desgnedto be afixed b literary waks, pictorial, graptic or sailptural
works, or works a visualait, but doesnot indicat thatthe® tems must
have been “copyrighted.” Compare § 2318(c)(3)(A)-(C), (G), with
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§ 238(c)(3)(D)-(F)Howe\er, hese laer classes of works arebgect to
copyright protedion, and §2318intends these termsto hawe the same
meaning asn the c@yright code. See 17 USC. § 102;18 USC.

§ 2318(b)(3). Therefore, Congres's omission of the word “copyrighted’
from 8§ B18(c)(3(D)-(F)wasprobablyunintendd, and copyright should
bereal asanelementof thesgurisdctional bases

The goernnment neechot prove the defendnt knew that hiactions
fellwithinthefederaljurisdictiorelenentsset forthin 18U.S.C. § 2&lc).
Thus,itisunnecesayto prove,for exampe,thatthedeferdantknew tat
the copyof the computer program to which is counterfeitdbels were
affixed was copyighted (see Section VI.B.1. of this Chapter). Cf. United
Statesv. Feola, 420U.S.671,676n.9 (1975)“[T]heexstene d the factthat
confers fedral jurisdictioneednotbe ore inthe mind of the actat the
time he pepetrates the ad made criminal by the federa staute.”); United
States v. X-Citement Video, Inc., 513 US.64,73 n3 (L99N) (affirming Feola as
applied to stictly jurisdictional facts); United States v. Yermain, 468U.S.63
68-70 1984) (holding that the plain language of 18 U.SC. § 1001, which
is wordedsimikrdy to 8§ 2318(@), indicates that Congresisl chotintend
“knowingly and willigly” to applyto jurisdctional elemet).

VI.B.6. Venue

The proper venue for a 8 2318 prosecution is addressed by general
principles governingenuein criminalcass.Particular attentioshould be
paidto offenses thatnivolve the usef the mal or transportatin in
intergate or foreign canmerae, which wil occur h most§ 231&ffenses

VI.C. Defenses: Statute of Limitations

Beauwse § 238 does not comrtin a specifistatute of hitations,the
genera five-year statute of limitations for non-capitd offenses gplies. See
18U.SC.8§382.

VI.D. Spechal Issues

VI.D .1. Electronic Copies of Labds, Documentation, or
Packaging

Although a typical case under § 2318 gesrdly invaves labds,
documenrdtion, or padkagngin some sot of physca form, such as an
adchesve decd, a cardboard box, or amarud printed on paper, § 2318
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might ako be appkd in certaircass when eitherhte “original” or
“legitimate” items, @ the“counterfeit” or “ilicit” copies, or bah, are in
eledronic or digital form Howewer, skh drcumstancesre limited
Secion 2318(5) definesdocumerdton ard pakagng asitems whch
are “in physical fon,” which would not prohibit trafficking in
unauthorized copies of eectronic documentation or manuals,when the
originalor legitimate versiomse only available électrord form, e.gfor
download over the Internet It is urclearwhethertheterm “in physcal
form” woud includea digitally-fonattedmanud tangibly ernodiedona
CD-ROM. Canductinvolving unautorized elecbnic copes ofaphystal
versionof a docunentatioror packging (suls astinace files scaned from
a ppe manuabr ba),or ofdocumensationtha is legitimatey dstributed
on a CD-ROM, nevetheless maimplicate § 213 either as evidee of a
substative violationof the traffickingprovision,or as an act that aids or
abds suchtrafficking or furtheis aconspiragy to traffic.

The House Reort to the 2004 amemens dso makesclear that
§ 238s crimind provisions do noapply to“electronic transmission” of
“genuing’ licendng conponents, documentation, or pakaging. See H.R.
Rep. No. 10800, at 4 (209) (statinghat he anendnents “shall at be
construé to apply ..in any case, tothe eéctronic transmissicof a
genuine certificateickensing doauent,registratiorcard similar &beling
commnent or documerationor pakagng.). This knguagsuggesthat
the urauthorized eledronic distribution of labeing componerts that are
purely eletconic intheir originalor legtimate form, sut as electroni
signauresor waermaks, does not constitute crimina trafficking under
§ 238 (alhoudh such cadud may vioate other criminadtatute.
Howe\er,thestatutessilentasto whether 318apples to he electronic
transnissionof labdingcomppnents thatarenot “genune; suggeshgthat
it would beacriminal violaton of § 2318d traffic in elecronic filesthat
containunauthorizedcopies blabeling components, where thgioal or
legitimate labeling components warghysicaform (e.g., tfficking in
digital imag filesthatcontainaconvincingeprodictionof label deals or
productpadkagig, suchaswould be sutable for printing additional
cownterfeitcopies ofthe labels or packaging). Neverthelessas of ths
writing, there islittle cese lawin this areg and the extert to which § 2318
maybe gpliedin situgions invoVving eledronic labeling components
remains somehat unclear.

VI.D.2. Advantagesof Charging a§ 2318 Offense

A 82318 chamgemay be an appropriate adunct or dternatve damge
when the sitation involvescopyright otradenarkinfringement.In many
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cass,the§ 2318 chae may even be pfaalde.The mensea(knowledge)
andminimunm threshad of illegal condct (nore) are botthower thanhe
mens rea ragredin criminal copyght charge (willulness) and the
monretaryard numeicalthrestolds for manycriminal copyricht chages.
See Chperll of this Manual The $andad of proof may ao be bwe
than forcriminal tademark charge, whch require proof thatany
trademarks usé on the counterfeitor illicit labeling are idetical toor
substatially ndistinguishabfom oneregisterd withtheU.S. Patent and
Trademark Office. See Chapeerlll .

VI.E. Penalies

Setion 2318(a) pravides for a fie or mprisorment orboth, as well
asforfeiture. Resitution is dso avaliabk.

VI.E.L Fines

Under § 2318(g), a afendant may be *fined under this title [18],”
which is an indirect reference to 18 U.SC. § 351 (“Sentence of fie”).
Under18 USC. §3571anindividualcanbefinedup to $250000 ad an
organizatiowanbefined up to $50,0®, oreither can berfedtwice the
offense’s pecuniargig orloss, wihout Imit. 18 US.C8 3%1(a)-(d).

VI.LE.2. Imprisonment

The maximum term of imprisonment is five yed 8U.S.C. § 238la).

VI.E .3. Restitution

Although § 2318 does not mention resitution, 18 U.SC. § 3663A
provides formandchtory restitution t@ictimsof certain crimg ncludng
crimes againgroperty in Title 18, of which § 2318 is cne.18 USC.
§ 3663A((1)(A)(ii). Seciton 5E11 of the U.S.Setencing Guidelnes
Manual alsqrovides forrestitutionin casesvhere therésan identifable
victim and regitution is authorized under 18U.SC.836&A. Courts hawe
affirmed restitution orders for corvictions under 8 2318. See United States
v. Chay, 281 F3d 682686 {th Cir. 2002)(holding thatan18 USC.
§ 23 §@a) offensesi“a crine agastproperty covewt by the Mindatory
Victim Resitution Act (MVRA), 18 USC. § 3663A” ad dfirming an
order of $49,941.02 in restitution); United States v. Elouri, 62Fed Appx.5%
(5th Cir.20®) (affirming amrder on pocedird grounds of $36,050in
regitution for aviolation of §2318)For moreonregitution, see Claper
VIl of thisManual.
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VI.E.4. Forfeiture

Whena person is convictedinder § 238 the court mst order the
forfeiture and destruction or other disposition of al counterfeit or illicit
labds,ary items tha thesedbds were afked to orintended b beaffixed
to, and anyequipment, device, or meterial used to create theselalels. See
18 U.S.C. 8§ 21B(d). For more on forfeiture, see Chapter VIII of this
Manual.

VI.E.5.  Sentencing Guidelines

Secion 2B53 is heapgicable £nendngguideine.SeeChater VIl
of thisManud. Setion 2318offersesin paticuaroftenraseissues about
how toevalude the retail’alueand thenumber ofinfringing items on
which tobase the infingenent anount.

VI.E.5.a. Retail Value o Copyrighted Goads vs.
Counterfeit Labels, Documentation, and Packaging

The rtal vabe may degnd on whether the defedants kbds,
documemation, and packaggwereerclosd,affixed b, or accanpaned
the maerials fo which theyvereintendel. If so, theinfringenent anount
is calculateds usal,basedntheretailvdue d theinfringed(genuine) or
infringing (couterfeit) copyrighted material as Application Note 2 to
U.SSG. § 2B52 dreds. SeeChagter VIII of this Manudl. If not, then
determining an ifringenent anount forundtachedabelspackging, or
documertaton—standing alone—maybe more complicaed

On March 16,2006 the Sop Caunterfeiting in Marufadured Goods
Act directedhe Sentencing Conissio to aldresshow the infingenent
amount should bealcuatedfor offensesnvolving labels, domentation,
and packging, suclas18U.SC. § 2318, that are not atadedto or
accompanying copyrighted works. See Pub. L.No. 109181, § 1, 12®tat.
28 (March 162006). Guidelineclarificatimspursiant tothis directiveare
expectedater n 20®, after ths Manwal goes to fint.

Until the guideinesare chrified, at leastone pas$ decgion indicats
thatunatachedabelsgdoaumentationandpaclagngbebasean the retail
vaue of the dbels, doauentation,or packagng themselves. InUnited
States v. Bao, 189 F3d 860,862-639th Cir. 1999) thegovenmert sekzed
5,0 cownterfeitmantals for software armbunterfeit packgng naterials
sud asCD-ROM inserts and produd regstration cardsin Bads print
shop.After Bao’s coviction under § 2318 for trafficking incounterfeit
software maruds, the district court serterced him basdon aretai vdue
of $50per manal, tre black rarket vale of he software plus aanual.
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The ourt’s theory was that the manud had no value apart from the
software. Id. at 862-63,867.The Ninth Circuit vacagd he sertence
holding that the manals’retailvdue shou hawe been $12apiece, th
retailvdue of otker conparable genme manuwals the victh sod sepeate
from sotware. I1d. & 86667. In other words the appropriate retai vdue
wasthat of the counerfeit documentation, not the thing the
documeration wasto accanpary.

The cairt mighthave uséthe $50s/alue of tre sofware pus ananual
hadthere been evidee ttatBao understood the congpicyto exend
beynd counterfet manuad to courterfeit software. Id. a 867 n.3. This
logic maytherefore app in future case when the counterfeit dlicit
labelsdoaumentationpr paclkagng have no reilavaluesearate fronthe
infringingcopyrighted material, such as las of Microsdt trademak that
could be applied to Microsoft sotware. Cf. U.S. v. Guerra, 298 F3d12A,
122 (11t Cir. 202) (8 23D @< holding that “[t]he vdue of the bards
andlabelds hextricably irtwinedwith that ofthe completegrodud,
as the valuef the counterfeitcigars derivaprimarily from the dege to
which the bnds and labelsearmarksthat are idistinguishable from the
genuine maiks. Thus, the districtourt did noterr by considering
‘infringing items’ tde cigars rather thaabkls.”).

The Decenber 2@4 anendments to§ 238 prohbiting traffic in
“illicit” labds may ako preentsane nwel sentendéng issuesBeause
“illicit” labels are geine labelht are uskbeynd the authorizescope
of the copyright haler, it may be dficult to deternme he infingenent
vadue of llicit labels hat have noactwallybeenaffixedto, enclosed with,
or accompanied the copyrightedgerial. Sincellicit labels are geime and
not courterfeit, should theretal valie d the geminelabé awayseused
to deternne the infingenent anount for sentencing purposels rot
clear, partiarly becase there are no reported caattdessing trafficking
in illicit labelsBut the addtion o illicit labels® § 238 does blur te
distinction between infriging (fakeand infinged(genuinefetailvdue for
senencing purposes

VI.E.5.b. Number of Infringing Copyrighted Goods vs.
Number of Labels, Documents, or Packaging ltems

Just as the retaidue mght depend on how may produts the
defendant had completedr coudd havecompletedeadly, somight the
number of infringing items. Two appellateucts haveuledthat“the
numbe of infringngitems slould carespnd to thenumbeiof completed
or neafly completedcounterfeit goods” U.S.v. Guerra, 298 F3d12R,1203
(11t Cir. 2002) (citing United States v. Sung, 51 F.3d 92 (7th Cir195),
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appeal after remand, 87F.3d 194 (7th Cir. 1996), on remand to, 940 F. Supp.
172 (N.D. lll. 1996), rev’g trial court on other grounds, 114 F.3d112 (197)).
In both these ceesthenumber ofinfringing items weaheld tde notthe
numbe of infringing labels or packaging items but rather the owe
number ofgoods towhich the labels or packging hadbeen orcoud
realily have eenatached. See id. However, both thesecase mncemned
sentencing urat the counterfeit tradexrk crime, 18J.S.C § 2320, not
the caunterfat labd crime in § 2318. It is dificuk to predict how these
issuesvill be resolveth §2318prosections,in whichthefocusisnotthe
completed counterfeit produe—as in§ 220 cases-but rather the
counterfett label, documertaton, or padkaging.

VI.F. Other Chargesto Consider

When confronédwithacasdhatimplicategounterfeitor illicit labels
or counterfeit dcumentationor packging, preecdors maywant to
consider the following crimesfor chames in addition to 18U.SC. 82318
or in lieu of such chaeg if 8§ 238's elemats cannobe mé:

» Copyrightinfringement,17 USC. § 96, 18 USC. § 2319 or
any infringement of the wnderlying copyrighted goods. See, e.g.,
United States v. Cohen, 946 F.2d 430, 433-34 (6th Cir. 191)
(affirming convictionnder18U.S.C. §8 28-2319for duplicating
and distributing copyrightedmovieg. A conspiragy or ading-and-
abetting theory wisanetimes benecessarySe Chaptetl of this
Mantal.

* Trademark counterfeiting, 18 U.S.C. § 232, becausdabds,
doaumentationand @ckagngfor copyrightedvorksoftencarry
counterfeit reproductions of federaly registered trademarks. See,
e.g., United States v. Hernandez, 952 F.2d1110, 11314 (9th Cir
1991) (affirming conviction under 18 US.C.8§8§2318-2320 for
courterfeit audiocasetesandaudiocasste labds) SeeChater
Il of thisManual.

* Mail or wire fraud, 18U.S.C. 88 1341 1343 for sclemes hat
involve the use of thmaails or wireas long as #re is a schesrto
defraud. Cf. United States v. Shultz, 48 F2d 1179, 1180 (6th Cir.
1973 (uphotling convictinsfor mailfraud andcounterfeitdbels
under an earlier versiom ® 2318, for causg the transportatin
of a counterfeit stere@ajpe caridge reording in interstate
commecewith forged or counteffeit lakel). Thetheay of fraud
camot be merey thatthe mediawascopyrighted, but ratherthat
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the defadant must haeintencedto defraud either h imnedate
purchaer or oher downstrean purchars. Se Setion I1.F. of
this Manual.

» Racketeer Influenced and Corrupt Organizations (RI1CO), 18
U.S.C. 8 19611F58 because§ 2318 wlations ®£rveasRICO
predicate ads. See § 19611)B). RICO chagesmustbe aproved
by theDepartnent’sOrganize Crime andRacleteering &ction,
which canbereacheda (202 514-359.

» Bootleg sound recordings and music videas of live musical
performances 18 U.S.C. § 23DBA. Se Setionll.F. of this
Mantal.
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