No. 01-30168

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

CLIFFORD EUGENE DAVIS, JR.; NATIONAL ASSOCIATION
FOR THE ADVANCEMENT OF COLORED PEOPLE,
Plaintiffs-Appellees

V.

EAST BATON ROUGE PARISH SCHOOL BOARD, Etc., ET AL.,
Defendants

EAST BATON ROUGE PARISH SCHOOL BOARD, A Corporation,
Defendant-Intervenor Defendant-Appellant

V.

UNITED STATES OF AMERICA,
Intervenor Plaintiff-Appellee

ON APPEAL FROM THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF LOUISIANA

BRIEF FOR THE UNITED STATES

WILLIAM R. YEOMANS
Acting Assistant Attorney
General

DENNIS J. DIMSEY
MARIE K. MCELDERRY
Attorneys
Department of Justice
P.O. Box 66078
Washington, D.C. 20035-6078
(202) 514-3068




STATEMENT REGARDING ORAL ARGUMENT

Appellants have requested oral argument. The United States does not object.



TABLE OF CONTENTS

PAGE
STATEMENT REGARDING ORAL ARGUMENT
STATEMENT OF JURISDICTION . ... e 1
STATEMENT OF ISSUES PRESENTED FORREVIEW .................. 2
STATEMENT OF THE CASE ... .. o e 2
STANDARD OF REVIEW . . ... e 13
SUMMARY OF ARGUMENT .. ... e 14
ARGUMENT:
l. THIS COURT LACKS JURISDICTION OVER
THIS APPEAL . ... e 16
A.  Paragraph 2 Of The Notice To Counsel Did Not
Modify The Consent Decree And Therefore Is
Not Appealable Under 28 U.S.C. 1292(a)(1) ............. 17
B.  Paragraph 2 Of The Notice To Counsel Is Not
Appealable As A Collateral Order ..................... 31
I[I.  ASSUMING THIS COURT FINDS THAT IT HAS
JURISDICTION BECAUSE THE DISTRICT COURT
MODIFIED THE DECREE, SUCH MODIFICATION
IS NOT AN ABUSE OF DISCRETION ..................... 33
CONCLUSION .. e 38

CERTIFICATE OF SERVICE

CERTIFICATE OF COMPLIANCE



TABLE OF AUTHORITIES
CASES: PAGE

Alcatel USA, Inc. v. DGI Technologies, Inc., 166 F.3d 772

(5th Cir. 1999) .. ... 34
Carson V. American Brands, Inc., 450 U.S. 79 (1981) ............ 15, 18, 26, 28
Cohen V. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949) ............. 17,31
Davis V. East Baton Rouge Parish Sch. Bd., 570 F.2d 1260

(5th Cir. 1978), cert. denied, 439 U.S. 1114 (1979) ................. 2,3
Davis V. East Baton Rouge Parish Sch. Bd., 498 F. Supp. 580

(M.D. La. 1980), aff’d, 721 F.2d 1425 (5th Cir. 1983) .. ........... 3-4,7
Davis V. East Baton Rouge Parish Sch. Bd., 514 F. Supp. 869

(M.D. La. 1981), aff’d, 721 F.2d 1425 (5th Cir. 1983) . ... ........... 4-5
Davis V. East Baton Rouge Parish Sch. Bd., 541 F. Supp. 1048

(M.D. La. 1982) . ... 5
Davis V. East Baton Rouge Parish Sch. Bd., 721 F.2d 1425

(Bth Cir. 1983) . ... 5,20
Davis V. East Baton Rouge Parish Sch. Bd., 78 F.3d 920 (1996) ............. 33
Digital Equip. Corp. V. Desktop Direct, Inc., 511 U.S. 863 (1994) ........ 31-32
Exxon Corp. v. Texas Motor Exch. of Houston, Inc., 628 F.2d 500

(Bth Cir. 1980) . ...t 37
Fernv. Thorp Pub. Sch., 532 F.2d 1120 (7th Cir. 1976) . ... ................ 19

Gary W. V. Louisiana, 601 F.2d 240 (5th Cir. 1979) . . ............... 16, 34-35



CASES (continued): PAGE

Goldin v. Bartholow, 166 F.3d 710 (5th Cir.1999) ....................... 13
In re Complaint of Ingram Towing Co., 59 F.3d 513 (1995) ............. 17,18
In re Seabulk Offshore, Ltd., 158 F.3d 897 (5th Cir.1998) .. ................ 18
Markwell v. County of Bexar, 878 F.2d 899 (5th Cir. 1989) . ................ 33
Martin’s Herend Imports, Inc. V. Diamond & Gem Trading United

States of Am. Co., 195 F.3d 765 (5th Cir.1999) .................. 14,18
Massachusetts Ass'n for Retarded Citizens V. King,

643 F.2d 899 (Ist Cir. 1981) . ... 29-30
Motorola, Inc.v. Computer Displays Int'l, Inc., 739 F.2d 1149

(Tth Cir. 1984) . .o 19
Peaches Entm't Corp. V. Entertainment Repertoire Assocs.,

62 F.3d 690 (5th Cir.1995) ........ ... 34
Police Ass 'n of New Orleans Through CannatellaVv. City of

New Orleans, 100 F.3d 1159 (5th Cir. 1996) ................. 14, 33-34
Roberts v. St. Regis Paper Co., 653 F.2d 166 (5th Cir.1981) ......... 15, 26, 28
Shanks v. AlliedSignal, Inc., 169 F.3d 988 (5th Cir. 1999) .................. 33
Sierra Club v. Marsh, 907 F.2d 210 (st Cir. 1990) ............ .. .. ... .... 18

Sierra Club, Lone Star Chapter V. Cedar Point Oil Co., 73 F.3d 546
(5th Cir.), cert. denied, 519 U.S. 811 (1996) . . ................... 16, 36

Texas E. Transmission Corp. V. Amerada Hess Corp., 145 F.3d 737
(Bth Cir. 1998) . ... 27



CASES (continued): PAGE

Thompson V. Drewry, 138 F.3d 984 (5th Cir.1998) ....................... 32
United States V. Board of Sch. Comm'rs of the City of Indianapolis,

128 F.3d 507 (7th Cir. 1997) .. .. ... o 30-31, 35
United States V. United Shoe Mach. Corp., 391 U.S. 244 (1968) .......... 36, 37
United States V. Western Elec. Co., Inc., 777 F.2d 23

(D.C. CIr 1985 . ot 30
Walker V. United States Dep't of Housing & Urban Development,

912 F.2d 819 (5th Cir. 1990) . ... i e 13
Wilder v. Bernstein, 49 F.3d 69 (2d Cir.1995) ......... ... ... ... .. ....... 19
STATUTES:

28 U.S.C. 1292(8)(1) .+ v v vt e passim
28 U.S.C. 133 . . 1
RULES:

Fed. R. CiV. P. 78 . . o 33-34

-V -



IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 01-30168

CLIFFORD EUGENE DAVIS, JR.; NATIONAL ASSOCIATION
FOR THE ADVANCEMENT OF COLORED PEOPLE,

Plaintiffs-Appellees
V.
EAST BATON ROUGE PARISH SCHOOL BOARD, Etc., ET AL.,
Defendants
EAST BATON ROUGE PARISH SCHOOL BOARD, A Corporation,
Defendant-Intervenor Defendant-Appellant
V.
UNITED STATES OF AMERICA,
Intervenor Plaintiff-Appellee

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF LOUISIANA

BRIEF FOR THE UNITED STATES

STATEMENT OF JURISDICTION
The jurisdiction of the district court in this school desegregation case is

based upon 28 U.S.C. 1331. The portion of the January 4, 2001, Notice to
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Counsel that is the subject of this appeal is not appealable under 28 U.S.C.
1292(a)(1) because it is not a modification of the 1996 Consent Decree. Neither is
it appealable under the collateral order doctrine.
STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Whether the district court’s statement clarifying that “all students who
occupy a building shall be included in the enrollment limits” is an appealable order.

2. Assuming it is appealable, whether the district court abused its discretion
by clarifying that “all students who occupy a building shall be included in the
enrollment limits,” i.e., whether the court’s statement is an improper modification
of the 1996 Consent Decree.

STATEMENT OF THE CASE

1. This school desegregation case was filed in 1956 by plaintiffs Clifford
Eugene Davis, et al. Davis v. East Baton Rouge Parish Sch. Bd., C.A. No. 1662
(M.D. La.). In 1974, plaintiffs-intervenors Dr. D’Orsay Bryant and Alphonso
Potter filed a motion for supplemental relief alleging that the 1970 plan for
desegregation had not effectively desegregated the former statutory dual school
system. In the 1970 plan, “[s]tudent assignment was based primarily on the
neighborhood school concept,” supplemented by a majority-to-minority transfer

provision. Davis V. East Baton Rouge Parish Sch. Bd., 570 F.2d 1260, 1262 (5th
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Cir. 1978), cert. denied, 439 U.S. 1114 (1979). The district court denied the

motion for supplemental relief, found that the parish school system was being
operated on a unitary basis, and dismissed the case with prejudice. This Court
vacated the order of dismissal and remanded for the district court to “make
findings regarding the feasibility and efficacy of implementing” alternatives to the
neighborhood school concept in order to desegregate the numerous essentially one-
race schools in the system. /d. at 1263.

The United States intervened in 1980, and filed a motion for partial summary
judgment, joined by the plaintiffs-intervenors, on the issue of the school board’s
liability. Davis v. East Baton Rouge Parish Sch. Bd., 498 F. Supp. 580, 583
(M.D. La. 1980), aff’d, 721 F.2d 1425 (5th Cir. 1983). The district court found
that the “undisputed facts point[ed] inexorably to the conclusion that the East
Baton Rouge Parish School Board ha[d] not successfully dismantled the former
dual system.” Id. at 586. The district court rejected the Board’s justification for
the continued existence of so many one-race schools because it found that “the
undisputed facts establish that the school board has simply constructed white
schools for white students and black schools for black students without
consideration of location so as to further desegregation or to forestall resegregation

of the school system.” Id. at 584. The courtalso found that the Board used
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temporary buildings to perpetuate all-white schools. 7bid. The court ordered the
Board to submit a proposed plan for additional desegregation to become effective
for the 1981 school year.

The plan submitted by the Board was rejected by the district court as failing
to “dismantle the dual educational system ‘root and branch’ as required by the
Constitution.” Davis v. East Baton Rouge Parish Sch. Bd., 514 F. Supp. 869,

871 (M.D. La. 1981), aff’d, 721 F.2d 1425 (5th Cir. 1983). The court found that
the Board’s proposal would leave “nearly half of the elementary students in one-
race schools with no serious indication that the ratio will improve in the future.” Id.
at 873. The court also rejected the government’s plan and devised its own plan,
borrowing from both the Board’s plan and the government’s plan. Id. at 874. In
order to reverse the segregative effects of the Board’s past practices, the court
forbade the Board from placing any temporary buildings without its authorization.
Id. at 875. In addition, as to racially identifiable schools that were left unchanged
by the 1981 plan, the court ruled that “the capacity * * * as shown in the Revised
Capacity Analysis submitted to the Court by the School Board shall, in no event,
be exceeded. The School Board shall make every effort to keep attendance at
those schools to a minimum, and shall, whenever possible, rezone attendance lines

so as to include students from those schools into adjacent fully desegregated pairs
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or clusters.” Id. at 879. In 1982, the court ordered the Board to propose
additional measures for reducing the percentage of black enrollment at eight former
all-black schools. Davis v. East Baton Rouge Parish Sch. Bd., 541 F. Supp.
1048, 1054 (M.D. La. 1982):

In 1983, this Court affirmed the district court’s liability determination. Davis
V. East Baton Rouge Parish Sch. Bd., 721 F.2d 1425 (5th Cir. 1983). In
affirming, this Court noted that, of the 76 new schools built since 1954, “fully 73 of
[them] opened to serve student bodies over 90% one race. * * * Thus, the Board
has apparently located its new schools to serve single-race attendance districts.”
721 F.2d at 1435. This Court also noted that “despite an annual redistricting
process, the Board has routinely reacted to overcrowding in certain of its schools,
generally those serving white neighborhoods, by erecting temporary classrooms
rather than by redrawing district lines to send children to underused school facilities
in other neighborhoods. The racial isolation of many of the schools in the EBRP
system, therefore, is in this important respect the result of the Board’s conduct
since 1954.” 721 F.2d at 1435. In addition, this Court held that the district court

had not abused its discretion in rejecting the Board’s proposed plan and drawing

! The court also adopted, with modifications, the Board’s alternative plan for
desegregation of the middle schools.



one of its own,

As of the end of the 1995-1996 school year, the 1981 plan had failed to
dismantle the dual school system (R. Vol. 3, 554-569). Extensive racial isolation
remained: 56.4% of black elementary students attended racially identifiable black
elementary schools, and 61.4% of white elementary students attended racially
identifiable white schools. At the middle school level, 40.6% of black students and
65.4% of white students attended racially identifiable schools in which their race
was in the majority; and at the high school level, the percentages attending racially
identifiable schools was 40.5% of black students and 55.6% of white students (R.
Vol. 3, 554-569, Exh. 6).? Out of 97 total schools that were in operation in 1995-
1996, 58 were racially identifiable (R. Vol. 3, 560).

2. In 1996, the Board proposed a new plan, which it “asserted was designed
to raise and equalize the level of quality of the educational experience provided to
the students attending the East Baton Rouge Parish Public School System, reduce
the number of racially identifiable schools, stabilize and increase the number of

students in the system, increase the number of students enrolled in desegregated

2 The exhibits to the United States’ Response To East Baton Rouge Parish
School Board’s Motion For Approval Of Actions In Connection With Enrollment
During The Fall Of 1999 (R. Vol. 3, 554-569) are not separately paginated. We
therefore cite to the number of the exhibit from which these statistics were taken.
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zschools, and increase interracial exposure among students” (R. Vol. 1, 225).
Following negotiations, the parties agreed to implementation of that plan and
presented a Consent Decree for the district court’s approval (R. Vol. 1, 1-225).
On August 2, 1996, following a hearing, the district court approved the Consent
Decree (R. Vol. 1, 226-227).

The Consent Decree replaced the mandatory student assignment plan that
was implemented in 1981, following the district court’s finding that the Board had
failed to dismantle the former dual school system. See Davis v. East Baton Rouge
Parish Sch. Bd., 498 F. Supp. 580 (M.D. La. 1980), aff’d, 721 F.2d 1425 (5th Cir.
1983). The Decree provided for creation of “community sensitive attendance
zones,” a form of neighborhood schools. Desegregation was to be accomplished
by two voluntary desegregation measures: (1) a comprehensive magnet school
program to attract white students to predominantly black schools, and (2)
intensified recruitment of majority-to-minority transfers of black students to
predominantly white schools. To ensure that the return to a neighborhood school-
based plan did not result in resegregation and to increase the likelihood of success
of the voluntary desegregation measures in the plan, the parties agreed on certain
safeguards that mirrored those placed in the 1981 plan by the district court. The

Decree placed limitations on the Board’s use of temporary buildings, requiring that
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the Board certify that temporary buildings moved from one school to another will
be used for implementing the plan and will further desegregation. In addition, the
Board committed itself to eliminate one-third of the temporary buildings by the fifth
year of the plan, and 75% of the temporary buildings by the eighth year of the plan.
In addition, Exhibits 8, 9, and 10 to the Decree established proposed enroliment
limits for each school and provided that “[i]f the proposed enrollments after
transfers and returns to a school are exceeded, then Court approval will have to be
obtained in connection with the same” (R. Vol. 1,221a).> Under the terms of the
Decree, the Board was required to obtain such approval “no later than 15 school
days subsequent to the beginning of each semester” (R. Vol. 1, 221-221a).*

The Decree required the Board to provide pre-kindergarten classes during
the 1996-1997 school year to children in 25 schools defined as being “at-risk”
because of a number of demographic characteristics of their attendance zone
population (R. Vol. 1, 193). In addition, pre-kindergarten classes were to be

implemented at all but one of the elementary magnet schools (R. Vol. 1, 192). The

¥ Certain of the pages of the Consent Decree were left out of the
consecutive pagination of the record on appeal. For convenience, we cite page 6
of the Decree as R. Val. 1, 221a.

* The proposed enrollments for certain schools were amended in August
1996 (R. 851).
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Board did not have enrollment projections for pre-kindergarten classes at that time.

3. On September 27, 1996, shortly after the Decree was implemented, the
Board sought permission to exceed the proposed enrollments in 17 schools (R.
Vol. 2, 228-233). The district court granted that motion (R. Vol. 2, 234-236).
Similar motions were filed on September 24, 1997 (R. Vol. 2, 237-242), and
October 23, 1998 (R. Vol. 2, 244-250), seeking permission to exceed the proposed
enrollments during those school years. Neither of those motions was filed within
15 days of the beginning of the school year, as required by the Decree. The court
granted both of those motions (R. Vol. 2, 243, 251).

On May 10, 1999, the Board filed a motion to exceed the proposed
enrollments for the remainder of the Spring semester of 1999 (R. Vol. 2, 252-265).
The United States, noting that the Board had waited until the end of the 1998-1999
school year to seek the court’s approval of over-enrollments that had been
occurring at least since January 21, 1999, did not object to the court’s granting
approval (R. Vol. 2, 270; see R. Vol. 2, 264). The United States requested,
however, that the court find the Board in non-compliance with the enrollment
projections established in the 1996 Consent Decree and require the Board “to take
all necessary steps to comply with the enrollment projections by the beginning of

the 1999-2000 school year” (R. Vol. 2, 270). On July 20, 1999, the district court
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parties moves for modification. The decision of the court of appeals in
Massachusetts Association for Retarded Citizens V. King, 643 F.2d 899, 904 (1st
Cir. 1981), is instructive. That case involved one of several consent decrees
entered in settlement of a class action on behalf of residents of five state schools for
persons with mental retardation. In the relevant decree, the defendants agreed to
add 2,047 staff positions at the five schools. During a hearing to assess the
defendants’ compliance with their decree obligations, the defendants argued that the
decree permitted a five percent vacancy rate in staff positions, relying on a provision
that required defendants to make “special efforts” whenever vacancies exceeded
five percent. The district court agreed with a court monitor that this provision did
not make an explicit allowance for a five percent vacancy rate, and stated that
“[c]Jompliance is 100 percent,” and that defendants were to “comply literally with the
terms of the decree.” 643 F.2d at 902-903. When defendants moved for
reconsideration of those statements as to the terms of compliance, the district court
indicated that it had merely stated its position with respect to what the decree
required. On appeal, the defendants asserted that the statements were appealable
under Section 1292(a)(1). The court of appeals found that the district court’s
statements, though “forcefully expressed,” could not be characterized as orders

because they did not compel the parties to change their behavior or prevent them
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Cannatella v. City of New Orleans, 100 F.3d 1159, 1171 (5th Cir. 1996). An

abuse of discretion occurs when a district court relies on clearly erroneous factual
findings, relies on erroneous conclusions of law, or misapplies the factual or legal
conclusions when fashioning or modifying injunctive relief. Peaches Entm’t Corp.
V. Entertainment Repertoire Assocs., 62 F.3d 690, 693 (5th Cir.1995); Alcatel
USA, Inc. v. DGI Techs., Inc., 166 F.3d 772, 790 (5th Cir. 1999). Assuming that
the Decree did not originally contemplate that all students who occupy a building are
to be included in the enrollment limits, the district court did not abuse its discretion
in modifying the Decree to so provide.

The Board asserts that this alleged modification of the Decree is an abuse of
discretion because the district court did not hold a hearing or explain its reasons for
the modification (Br. 22-25). There was no hearing here because there was no
outstanding motion on which to hold a hearing. There was, however, a status
conference at which the parties discussed the proper interpretation of the enroliment
limits of the Decree. Even if a motion had been pending, “a district court has
discretion not to hear oral testimony on motions.” Gary W. v. Louisiana, 601 F.2d

240, 244 (5th Cir. 1979). ¥ Where, as here, a district judge has presided over a case

17 See also Fed. R. Civ. P. 78 (“[t]o expedite its business, the court may
make provision by rule or order for the submission and determination of motions
without oral hearing upon brief written statements of reasons in support and

(continued...)
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for a considerable length of time and is intimately familiar with the evidence, an
evidentiary hearing on the interpretation of a consent decree is unnecessary. Nor
has the Board “suggested what evidence [it] would produce at an evidentiary
hearing.” Ibid. Here, if the district court modified the Decree, it did so because the
Board has persisted in refusing to comply with the enrollment limits established by
the Decree. Unlike the unsupported and unsought order in Indianapolis, supra, that
made busing of kindergarten students a mandate rather than an option, the ruling in
this case is traceable directly to the Board’s continuing pattern of disregard for the
enrollment limits. The latest development in this pattern involved the Board’s
motion to add pre-kindergarten classes to certain elementary schools, including one
(Brownfields) that was already projected to exceed its permissible enroliment for the
2000-2001 school year. As discussed supra, pp. 24-25, the United States

expressed concern that the addition of pre-K programs would consume classroom
space that would otherwise be used to further the desegregation of studentsin
grades K through 5 and would result in either the placement of additional temporary
buildings, or in the schools’ exceeding their enrollment limit. The district court
granted the Board’s motion to add the pre-K classes only on condition that a

responsible official certify that the addition would not have either of those results.

17(...continued)
opposition™).
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This order was met by a motion for reconsideration by the Board in which it
indicated that, in its view, pre-kindergarten students did not have to be counted in
the building enrollment limits (R. Vol. 6, 1239-1240). Atthis point, the district
court made clear that all students who occupy a building must be counted for
purposes of total enrollment. To the extent that this clarification actually modified
the Decree (because it differed from the Board’s interpretation of the Decree), the
modification was justified by the Board’s continuing failure to abide by the
enrollment limits.

A district court may modify an injunction in favor of a plaintiff where
necessary to achieve the original purposes of an injunction that have not been fully
achieved. Sierra Club, Lone Star ChapterV. Cedar Point Oil Co., 73 F.3d 546,
579 (5th Cir.), cert. denied, 519 U.S. 811 (1996). When plaintiffs seek a
modification of injunctive relief, the standard for granting modification is derived
from United States V. United Shoe Machinery Corp., 391 U.S. 244 (1968).18

United Shoe involved a government request to modify an injunction ten years after

8 In this case, of course, neither party actually sought modification of the
Decree. In fact, the United States maintains that Paragraph 2 of the “Notice to
Counsel” is nota modification, but rather an interpretation of the Decree. See
Argument I, supra. For purposes of this argument, however, since any
modification of the Decree that occurred here was designed to enforce its intent,
the propriety of such modification should be judged under the standard in United
Shoe.
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the initial injunction had been entered, because the initial injunction had not been
wholly effective. The district court denied the motion, holding that it was powerless
to modify the injunction because there had been no showing of a “grievous wrong
* * * avoked by new and unforeseen conditions.” Id. at 247. The Supreme Court
reversed, holding that the district court had the power “to prescribe other, and if
necessary more definitive, means to achieve the result” the decree was “specifically
designed to achieve.” Id. at 252, 249. If the relief originally ordered has not
produced the intended results, the district court “should modify the decree so as to
achieve the required result with all appropriate expedition.” Id. at 252. See Exxon
Corp. V. Texas Motor Exch. of Houston, Inc., 628 F.2d 500, 503 (5th Cir. 1980).
Counting all students who occupy a building in the enrollment limits, including
pre-kindergarten students, is necessary in order to fulfill the purpose of the Decree
to desegregate the one-race schools that still remained at the time the Decree was
entered. As discussed supra, pp. 20-21, permitting the Board to continue to enlarge
the size of these one-race schools with students from within their attendance zone
undermines the voluntary desegregation methods. It consumes space in
predominantly white schools that should be available for black majority-to-minority
transfer students, and it removes the incentive for white students to choose

attendance at the magnet programs created in the predominantly black schools.
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Having found in June 2000, that “[b]ecause the Board has essentially ignored them,
the enrollment limits (caps) have not achieved their purpose” (R. Vol. 5, 932), the
district court did not abuse its discretion to the extent that its January 2, 2001,
statement modified the Decree to include pre-kindergarten students within a
building’s enrollment limits.
CONCLUSION
The appeal should be dismissed for lack of jurisdiction. Alternatively, if the

Court finds that it has jurisdiction, the district court’s action should be affirmed.
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