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STATEMENT OF RELATED CASES
This case has not previously been before this Court.
Several defendants have filed cross-appeals, which are designated
Case Nos. 99-5124 and 99-5205, and these matters are consol i dated
for briefing. The United States is not aware of any rel ated

judicial case or proceeding.
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STATEMENT OF FACTS
The district court found that the defendants violated the
Freedom of Access to Cinic Entrances Act of 1994 (Access Act or
FACE), 18 U.S.C. 248, by obstructing access to Metropolitan
Medi cal Associates (MVA), a reproductive health service provider
i n Engl ewood, New Jersey, on three occasions (Opening Br. 6-10).

See United States v. Greqgqg, 32 F. Supp. 2d 151, 153-158 (D.N.J.

1998). The defendants do not challenge the district court's
findings of FACE violations (Br. 4).%Y
SUMMARY OF ARGUVMENT

Def endants have failed to present valid reasons why
statutory damages shoul d be awarded per violation with joint and
several liability anong defendants. Defendants' analysis ignores
the deterrent function of statutory damages and the underlying
obj ectives of the Access Act. Further, defendants' assertion
that the Attorney Ceneral does not have authority to seek
statutory danages ignores the plain | anguage of the statute.

Pagnanel i chal l enges the constitutionality of the Access
Act as a violation of Congress's authority under the Comrerce
Cl ause and the First Amendnent. Every court of appeals to

address these challenges has rejected them See United States v.

Weslin, 156 F.3d 292, 296-298 (2d Cr. 1998), cert. denied, 119
S. C. 804 (1999); Hoffman v. Hunt, 126 F.3d 575, 583-589 (4th

¥ N ne of the 29 defendants have filed cross-appeals. These
i ndi vidual s are: Kevin Blake, Bal do D no, Rose Kidd, Raynond
M cco, WIIliam Raiser, Janes Soderna, Janes Sweatt, Elizabeth
Wagi, and Francis Pagnanelli. They will be referred to
collectively as “Pagnanelli.”
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Cr. 1997), cert. denied, 523 U. S. 1136 (1998); Terry v. Reno,
101 F. 3d 1412, 1415-1422 (D.C. Gr. 1996), cert. denied, 520 U S.

1264 (1997); United States v. Soderna, 82 F.3d 1370, 1373-1377
(7th Cr.), cert. denied, 519 U S. 1006 (1996); United States v.

D nw ddie, 76 F.3d 913, 919-924 (8th GCr.), cert. denied, 519
U S 1043 (1996); United States v. Wlson, 73 F.3d 675, 679-688

(7th Gr. 1995), cert. denied, 519 U S. 806 (1996); Cheffer v.
Reno, 55 F.3d 1517, 1519-1522 (11th G r. 1995).

Congress was well within its authority under the Conmerce
Cl ause when it enacted the Access Act. Congress nade extensive
findi ngs, supported by overwhel m ng evidence, that the Access Act
was intended to protect persons and things in interstate
commerce, and to prohibit activity “which, viewed in the
aggregate, substantially affects interstate cormerce.” United
States v. Lopez, 514 U S. 549, 561 (1995). Lopez reaffirnmed that
bot h purposes are appropriate exercises of Congress's authority
under the Commerce Clause. |d. at 558-559. |In addition, the
Act's penalties are reasonably adapted to a perm ssible end.

Further, the Access Act does not regul ate speech. By its
terms, the Access Act proscribes only conduct -- force, threats
of force, and physical obstruction -- used to injure, intimdate,
or interfere with another. 18 U S.C. 248(a). The Suprene Court
has held that such conduct is not protected by the First

Amendnent protection. Wsconsin v. Mtchell, 508 U S. 476, 484

(1993) (force); Madsen v. Wnen's Health Gr., Inc., 512 U S
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753, 774 (1994) (threats); Caneron v. Johnson, 390 U. S. 611, 617

(1968) (physical obstruction).

Even if the actions regulated by the Access Act are
consi dered expressive conduct sufficient to inplicate the First
Amendrent, the Act easily passes the three-part test established

in United States v. OBrien, 391 U S. 367 (1968). The Act

furthers legitimte governnental interests by protecting
I nterstate comerce, by permtting wonmen to exercise their
constitutional right to reproductive choice, and by helping to
mai ntai n public safety and order. The Act is content- and
vi ewpoi nt-neutral; it prohibits interference with al
reproductive health services, including pro-life pregnancy
counsel ing and pregnancy care. Congress's reasons for
prohi biting violent and obstructive conduct are unrelated to
expressive conduct. Nor does the Act inpinge unnecessarily on
expression; persons with an anti-abortion viewpoint can express
that view vehenmently in words or nonviol ent, nonobstructive
action, even in the immediate vicinity of reproductive health
clinics. Finally, assertions that the Access Act is overbroad
and vague are equally w thout nerit.
ARGUVMENT
I
STATUTORY DAMAGES SHOULD BE AWARDED PER PERSON, PER VI OLATI ON
The United States asserts, consistent with the | anguage of

the Access Act, its legislative history, and its objectives, that

statutory danages shoul d be awarded per person, per violation
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(Opening Br. 12-18). See 18 U.S.C. 248(c)(1); S. Rep. No. 117,
103d Cong., 1st Sess. 3-11, 22, 26-27 (1993). Defendants do not
provi de a substantive basis for this Court to reject the United
States' interpretation. Defendants nerely recite (Br. 11-13)
portions of two district court opinions that held statutory
damages are awarded per violation, with joint and several

l[iability. See MI|waukee Wonen's Med. Servs., Inc. v. Brock, 2

F. Supp. 2d 1172 (E.D. Ws. 1998); Planned Parenthood v. Wlton,

No. ClV.A 95-2813, 1998 W 88373 (E.D. Pa. Feb. 12, 1998).%
Both courts, however, fail to address fully the statute's
| egislative history. Mreover, the court in Walton, id. at *2,
erroneously concluded that statutory damages serve only a
conpensatory, and not a deterrent function.

FACE was enacted to i nmpose new, substantial consequences on
def endants, including statutory danages, because of the
escal ating violence directed at reproductive health providers,
their patients, and their facilities. See S. Rep. No. 117,
supra, at 3-11. Congress also made clear that statutory danmages
serve dual purposes of conpensation and deterrence (Opening Br.
16-18). See S. Rep. No. 117, supra, at 22, 26-27. Deterrence

will be substantially dimnished, if not elimnated in sone

Z  The United States incorrectly stated (Qpening Br. 18 n. 16)
that a third court inposed joint and several liability for
statutory danages. In United States v. Qperation Rescue
National, No. G 3-98-113 (S.D. Chio Aug. 27, 1999), the court,
ruling on nmotions for summary judgnent, held that statutory
damages were to be assessed jointly and severally. No statutory
damages have been inposed. Trial is scheduled for February 2000.




-6-
ci rcunst ances, through joint and several liability since a shared
damage award may be a mnimal amount (Opening Br. 19-20).

Def endants al so assert (Br. 7) that the United States seek
to “convert statutory damages into penalty damages.” First, the
nat ure of defendants' objection is unclear since “penalty
damages” is not a termof art or a phrase used in the Act.

Whet her defendants are attenpting to conpare “penalty damages” to
civil penalties or punitive damages, either assertion is wthout
nmerit. The Access Act has a separate provision regarding civil
penalties, 18 U S.C. 248(c)(2)(B), which sets forth specific
ranges of damages for first or subsequent violations. The United
States did not seek civil penalties in its conplaint. See Joint
Appendi x 6-8. Nothing in the United States' brief or prior
argunents can be characterized as seeking civil penalties via the
statutory danmages provision

Further, individual liability for statutory damages is not
akin to punitive danmages. The nere fact that individua
l[tability for statutory damages will | ead to higher damage awards
agai nst each defendant than joint and several liability, which
seens to be the heart of defendants' objection, does not render
individual liability a “penalty” or otherw se nmake it inproper
under the statute. To the extent defendants argue that a
statutory damages award is a “penalty” because it exceeds actual
damages, this too is without merit. First, statutory danages are
“inlieu of” actual damages, see 18 U . S.C. 248(c)(1)(B); “in lieu

of” means “in the place of: instead of.” MerriamWbster's
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Collegiate Dictionary 672 (10th ed. 1997). Because statutory

damages are an alternate or replacenent value, there is no
requi renent to assess actual danages before an award of statutory
damages. Further, a statute nmay identify a statutory damage

anount that exceeds actual damages. See Peer Int'l Corp. V.

Pausa Records, Inc., 909 F.2d 1332, 1336-1337 (9th G r. 1990)

(award of maxi mum anount of statutory danages for 80 separate
viol ati ons of copyright infringement($4 mllion) upheld even
t hough anobunt vastly exceeded actual damages to plaintiff), cert.
denied, 498 U. S. 1109 (1991).

Finally, defendants' conparison (Br. 13-14) of FACE
l[iability to property | oss caused by a traffic accident ignores
the different purposes for liability. Traditional tort liability

serves only to conpensate a plaintiff. See Deisler v. MCornack

Aggregates, Co., 54 F.3d 1074, 1083 n. 16 (3d Cr. 1995)

(“[c] onpensat ory damages serve to conpensate for harm sustai ned
by a party”) (citing Restatenment (Second) of Torts 8§ 903 (1977)).
In contrast, FACE s statutory danages serve not only to
conpensate the plaintiff, but to punish each defendant and to
deter future violations. See H R Rep. No. 306, 103d Cong., 1st
Sess. 10 (1993); S. Rep. No. 117, supra, at 26-27.
I
THE ATTORNEY GENERAL HAS AUTHORI TY TO SEEK STATUTORY DAMAGES
Def endants assert (Br. 7, 15) that the Attorney General does

not have the authority to seek statutory damages and that only
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private plaintiffs may seek such relief. Defendants sinply
ignore the plain |anguage of the statute.

Section 248(c)(2)(B) of the Access Act provides, in relevant
part:

[i]n any action under subparagraph (A) [authority of

Attorney Ceneral to comrence civil action], the court

may award appropriate relief, including tenporary,

prelimnary or permanent injunctive relief, and

conpensatory damages to persons aqqrieved as descri bed
in paragraph [248(c)] (1) (B). * * *

18 U.S.C. 248(c)(2)(B) (enphasis added).

Section 248(c)(1)(B), which sets forth the relief available
to private plaintiffs, provides, in relevant part:

[With respect to conpensatory danages, the plaintiff

may elect, at any tine prior to the rendering of final

judgnment, to recover, in lieu of actual danages, an

award of statutory dammges in the amount of $5,000 per

vi ol ati on.

18 U.S.C. 248(c)(1)(B).

Clearly, Section 248(c)(2)(B) incorporates all of the text
rel evant to conpensatory damages as set forth in Section
248(c)(1)(B). Thus, this includes the authority for the Attorney
General to seek statutory damages in |lieu of conpensatory
damages. See 18 U. S.C. 248(c)(1)(B) and (2)(B).

Def endants also claim (Br. 15), without citation, that “the
| egi sl ative history nmakes it clear that the "in lieu of |anguage
was enacted for the benefit only of the private aggrieved
provi der, patient or enployee.” Congress provided two exanpl es
of when a patient or reproductive health providers may el ect

statutory danmages, i.e., when proof of trauma or |ost incone is

too difficult to establish for conpensatory damages. See H R
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Rep. No. 306, 103d Cong., 1st Sess. 13 (1993); S. Rep. No. 117,
103d Cong., 1st Sess. 26 (1993). These exanpl es, however, are
not excl usive, nor are they proof of a distinction between the
Attorney Ceneral's and private plaintiffs' authority to seek
conpensatory relief. In fact, Congress approvingly cited the
following testinony fromthe Attorney General:

[I]t is very inportant that the Attorney Ceneral
have authority to file a civil action. This approach
foll ows the nodel of other statutes protecting
i ndividual rights * * * py shifting the burden of civil
enforcenment fromprivate victins to the governnent,
which is often better able to pursue such cases and
vi ndi cate the enornmous interest that our society has in
protecting individual rights.

S. Rep. No. 117, supra, at 27. Cdearly, Congress, through its
explicit incorporation of the conpensatory damages provision,
I ntended that the Attorney CGeneral have full authority to
vindicate an individual's rights, including authority to seek
statut ory danmges.
[11
CONGRESS WAS WELL W THI N I TS CONSTI TUTI ONAL
PONERS WHEN | T ENACTED THE ACCESS ACT
(Cross- Appeal )

Relying on United States v. Lopez, 514 U S. 549 (1995),

Pagnanel i contends (Br. 15-19) that Congress exceeded its
authority under the Commerce Cl ause when it enacted the Access
Act. See U S. Const. Art. I, 8 8 d. 3. Specifically,
Pagnanel i contends (Br. 16) that FACE does not concern
activities that have a “substantial relation to interstate
commer ce” because there is no evidence of aggregate activity to

substantially affect conmrerce, nor a jurisdictional elenment in
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the statute. Every court of appeals that has addressed such a

chal l enge to Congress's authority under the Commerce C ause to

enact FACE has rejected it. See United States v. Weslin, 156
F.3d 292, 296 (2d G r. 1998), cert. denied, 119 S. C. 804
(1999); Hoffman v. Hunt, 126 F.3d 575, 583-588 (4th Cr. 1997),

cert. denied, 523 U S. 1136 (1998); Terry v. Reno, 101 F.3d 1412,

1415-1418 (D.C. Gr. 1996), cert. denied, 520 U S. 1264 (1997);
United States v. Soderna, 82 F.3d 1370, 1373-1374 (7th Cr.),

cert. denied, 519 U S. 1006 (1996); United States v. D nw ddie,

76 F.3d 913, 919-921 (8th Gr.), cert. denied, 519 U S. 1043
(1996); United States v. WIlson, 73 F.3d 675, 679-688 (7th Gr

1995), cert. denied, 519 U S. 806 (1996); Cheffer v. Reno, 55

F.3d 1517, 1519-1521 (11th Cr. 1995).

In Lopez, 514 U.S. at 553-559, the Suprene Court held that
Congress exceeded its powers under the Comrerce Cl ause and struck
down the Gun-Free School Zones Act of 1990, 18 U.S.C. 922(q).

The Court explained that there are “three broad categories of
activity that Congress nay regul ate under its comrerce power.”
Lopez, 514 U. S. at 558. First, Congress may regul ate the
channel s of interstate conmerce, e.qg., to keep them“free from

I mMmmoral and injurious uses,” it may “regul ate and protect the
instrunentalities of interstate comrerce, or persons or things in
I nterstate comerce, even though the threat may cone only from
intrastate activities;” and Congress may regul ate “those
activities having a substantial relation to interstate comerce.”

Id. at 558-559. For a regulated activity to fall within the
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third category, the activity nust “substantially affect
interstate comerce.” 1d. at 559. A court only need determ ne
if there was a rational basis for Congress to conclude that an
activity it regulated sufficiently affects interstate comrerce.
See id. at 557.

This Circuit has held that it should give “substanti al
deference to a Congressional determination that it had the power

to enact particular legislation.” United States v. Bishop, 66

F.3d 569, 576, cert. denied, 516 U S. 1032 (1995); see id. at
578-580 (anpl e evidence before Congress of how carjacking affects
Interstate comerce to uphold crimnalizing such conduct); see

also United States v. Parker, 108 F.3d 28, 30-31 (with deference

to | egislative assessnent, Child Support Recovery Act of 1992, 18
US C 228 et seq., within Congress's comrerce power), cert.
denied, 522 U. S. 837 (1997).

The Court held that the Gun-Free School Zones Act did not
fall within the first two categories of activities that Congress
could regul ate pursuant to its Commerce Cl ause powers. See
Lopez, 514 U S. at 559. After nore extensive analysis, the Court
al so rejected the argunent that the Act fell within the third
category. The Court explained that there were no express
findings by Congress regarding the effects of the Gun-Free School
Zones Act on interstate comrerce. See id. at 562. Nor could the
Court discern any reasonable basis to conclude that the
intrastate activity that the Act regul ates had a substanti al

effect on interstate comerce. See id. at 563-567. |In addition,
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there was no jurisdictional elenment in the Act to require a case-
by- case eval uati on of whether the gun at issue was engaged in
interstate commerce. See id. at 561.¥ To conclude that nere
possession of a firearmin a school district substantially
affects interstate comrerce would require the Court to “pile
i nference upon inference in a manner that would bid fair to
convert congressional authority under the Commerce Cl ause to a
general police power.” 1d. at 567.

Unl i ke the Gun-Free School Zones Act, the Access Act
satisfies both the second and third categories identified by the
Lopez Court; the Act is a proper exercise of Congress's power to
“protect * * * persons or things in interstate conmerce,” and to
regul ate activities that substantially affect interstate
commerce. Cf. Lopez, 514 U S. at 558-559; see Soderna, 82 F.3d
at 1373; Hoffrman, 126 F.3d at 586-588.

W I ndi vi dual s Seeki ng And Provi di ng Reproductive Health

Servi ces And Reproductive Health Cinics That Provide
Abortions Are Engaged In Interstate Commerce

The Access Act prohibits action that interferes with
persons and entities engaged in interstate comrerce and,
therefore, is within Congress's power to regul ate conmerce. See
Soderna, 82 F.3d at 1373; Dinwiddie, 76 F.3d at 919-920.

Congr ess reasonably concluded that reproductive health clinics

¥  Pagnanel |li also asserts (Br. 17-18) that the Access Act
exceeds Congress's Conmerce C ause authority because the statute
does not contain a jurisdictional element. Were there are
express findings by Congress of a substantial effect on
interstate commerce, as here, the statute need not contain a
case-by-case jurisdictional elenment. See Lopez, 514 U S. at 561-
562; Terry, 101 F.3d at 1418.
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t hat provi de abortion services and individuals associated with
the clinics are involved in interstate commerce. See S. Rep. No.
117, 103d Cong., 1st Sess. 31 (1993).

Congress found that nany patients who seek services from
abortion providers and doctors who perform such services engage
ininterstate conerce by traveling fromone State to anot her.
See S. Rep. No. 117, supra, at 31; H R Rep. No. 306, 103d Cong.,
1st Sess. 8, 10 (1993); accord H R Conf. Rep. No. 488, 103d
Cong., 2d Sess. 7 (1994). Al so, Congress determ ned that there
was a national market for abortion services. See S. Rep. No.
117, supra, at 17. Congress further concluded that the violent
and threatening conduct that is now subject to FACE

interfer[es] with the interstate commercial activities

of health care providers, including the purchase and

| ease of facilities and equi pnent, sale of goods and

servi ces, enploynent of personnel and generation of

i ncone, and purchase of nedicine, nedical supplies,

surgical instrunments and other supplies from other

states * * *,

H R Conf. Rep. No. 488, supra, at 7; see also S. Rep. No. 117,

supra, at 11, 32.%

y These findings accurately reflect the extensive testinony

and evidence presented to the respective conmttees. See
Abortion Qinic Violence: Hearings Before the Subconm on Crine
and Criminal Justice of the House Comm on the Judiciary, 103d
Cong., 1st Sess. 3 (1993) (letter of Att'y Gen. Reno, stating
that “patients and staff frequently travel interstate” to receive
or to adm nister abortion-related services); The Freedom of
Access to dinic Entrances Act of 1993: Hearing on S. 636 Before
the Senate Comm on Labor and Hunman Resources, 103d Cong., 1st
Sess. 59, 65 (1993) (statenent of Wlla Craig, Executive
Director, Blue Mountain Cinic, Mssoula, M, that “[a] |arge
nunber of our abortion and our prenatal patients travel an
average of 120 miles to their appointnents at our clinic due to
| ack of services in their own areas. These areas include |daho,
(conti nued. . .)
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The Suprene Court has determned that an entity is engaged
ininterstate comerce “when it is itself "directly engaged in
the production, distribution, or acquisition of goods or services

ininterstate comrerce.'” United States v. Robertson, 514 U. S.

669, 672 (1995) (quoting United States v. Anerican Bl dg.

Mai nt enance | ndus., 422 U.S. 271, 283 (1975)). The Seventh and

Eighth Grcuits have recogni zed that FACE prohibits action that
interferes with persons and entities engaged in the recei pt and
delivery of reproductive health services, including abortions, in
interstate cormerce. |In Soderna, the Seventh Circuit held that
the Access Act is “a statute that really does seek to renove a
significant obstruction, in rather a literal sense, to the free
novenent of persons and goods across state lines.” 82 F.3d at

1373 (citing Heart of Atlanta Mdtel, Inc. v. United States, 379

U S. 241 (1964) and Katzenbach v. Mdung, 379 U S. 294 (1964));
see also Dinwiddie, 76 F.3d at 919-920 (Access Act properly

regul ates persons and things in interstate comrerce).

Accordingly, with appropriate deference to Congress's findings on
the interstate nature of reproductive health services, and how
threats and obstruction interfere with the delivery of such

services, this Court simlarly should conclude that Congress

¥(...continued)

eastern Washi ngton, Womnm ng and Canada.”); S. Rep. No. 117,

supra, at 17 (“The availability of abortion services is already
very limted in many parts of the United States.”); S. Rep. No.
117, supra, at 17 n.29 (“Nationw de, 83% of counties have no
abortion provider. * * * |In North Dakota, the only physician who
perfornms abortions commutes from M nnesota.").
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acted within its authority to enact FACE. See Soderna, 82 F.3d
at 1373; Bishop, 66 F.3d at 576.

B. The Access Act Proscribes Activity That Has A
Substantial, Adverse Effect On Interstate Commerce

Pagnanel i contends (Br. 16) that protest activity, even in
t he aggregate, does not substantially affect interstate comerce.
It is not the protest itself, but the consequences of obstruction
-- 1.e., interference or stoppage of the operations of
reproductive health clinics and delays for patients -- that
substantially affect interstate conmerce. Cf. Lopez, 514 U. S. at
558- 559.

1. Congress al so nade extensive findings regarding the
substantial effects that activity prohibited by the Access Act
has on interstate commerce. See S. Rep. No. 117, supra, at 14;
H R Rep. No. 306, supra, at 8-9. 1In sum the Senate found that
the activity regul ated by the Access Act had

a significant adverse inpact not only on abortion

patients and providers, but also on the delivery of a

wi de range of health care services. This conduct has

forced clinics to close, caused serious and harnf ul

del ays in the provision of nedical services, and

increased health risks to patients. It has also taken

a severe toll on providers, intimdated sone into

ceasing to offer abortion services, and contributed to

an already acute shortage of qualified abortion

provi ders.

S. Rep. No. 117, supra, at 14; see H R Rep. No. 306, supra, at
8- 9.

The Senate had anpl e evidence to support these findings.

The Senate Report cited nunerous doctors from around the country

who stopped performng abortions as a result of the threats,
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tactics, and pressures of anti-abortion groups. See S. Rep. No.
117, supra, at 17. Congress al so considered testinony about the
adverse affects such activity had on patients.? See S. Rep. No.
117, supra, at 15.

The House further explained that violent and obstructive
acts now subject to FACE “have destroyed mllions of dollars
worth of property, endangered lives and curtailed access to
health care for wonen, especially in rural areas.” H R Rep. No.
306, supra, at 8.¥ Danmage to facilities not only elimnates, on
a tenporary or pernmanent basis, abortion services but al so other
heal th services provided by such facilities. See S. Rep. No.
117, supra, at 14-15. Thus, there is a “direct” causal
connection between the conm ssion of acts prohibited by FACE and
the availability of reproductive health services in interstate
commerce. Dinwiddie, 76 F.3d at 921; see WIlson, 73 F.3d at 680-
682.

¥ Dr. Pablo Rodriguez testified, for exanple, that “[w omen who
do nake it in have a heightened | evel of anxiety and a greater
risk of conplications. The delay caused by the [attacks] has
forced sone patients to seek care el sewhere due to the fact that
their gestational age has gone beyond the first trinmester.” S
Rep. No. 117, supra, at 15.

¢ The House Report cited the National Abortion Federation's
Report, which showed that between 1984 and 1992 “there have been
28 bonbi ngs, 62 arsons, 48 attenpted bombi ngs and arsons, 266
bonb threats, and 394 incidents of vandalism * * * The total
cost of such incidents to clinics in 1992 total ed al nost $1.8
mllion in property damage alone.” See H R Rep. No. 306, supra,
at 8. Further, in 1992 there were 57 instances in which persons
i njected butyric acid into reproductive health clinics providing
abortion services, which resulted in “alnost half a mllion
dol l ars” of damage to these clinics. See HR Rep. No. 306,

supra, at 9.
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2. Testinony at the hearings regarding the Access Act al so

supports Congress's finding that “[many of the activities * * *
have been organi zed and directed across State lines.” S. Rep.
No. 117, supra, at 13. Attorney General Janet Reno testified
that “much of the activity has been orchestrated by groups
functioning on a nationw de scale, including, but not limted to,
Operation Rescue, whose nenbers and | eadershi p have been invol ved

inlitigation in numerous areas of the country.” The Freedom of

Access to dinic Entrances Act of 1993: Hearing on S. 636 Before

the Senate Comm on Labor and Hunan Resources, 103d Cong., 1st

Sess. 14 (1993).

Evi dence that interference with abortion services is a
probl em of national scope further buttresses Congress's
conclusion that the proscribed conduct has a substantial effect
on interstate commerce. See Wlson, 73 F.3d at 683; see also

Summit Health, Ltd. v. Pinhas, 500 U.S. 322, 329-330 (1991)

(Congress could prevent the boycott of one ophthal nol ogi st
because of the potential, aggregate inpact on interstate

commerce); Heart of Atlanta Mtel, Inc., 379 U S. at 253-256

(evidence of a “nationw de” practice of excluding blacks from
hotel s, which deterred many bl acks fromtraveling, supported
Congress's finding that such discrimnation substantially affects
i nterstate conmerce).

3. Once a court finds that Congress had a rational basis
for concluding that an activity substantially affects interstate

commerce, “the only renmaining question for judicial inquiry is
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whet her 'the neans chosen by [Congress] [are] reasonably adapted
to the end permtted by the Constitution.'” Hodel v. Virginia
Surface Mning & Reclamation Ass'n, 452 U. S. 264, 276 (1981)

(quoting Heart of Atlanta Mdtel, Inc., 379 U S. at 262); see

Weslin, 156 F.3d at 296; WIson, 73 F.3d at 680 n.6. The Act's
civil and crimnal penalties are designed to conpensate victins
and deter violent and obstructive conduct. These penalties are
reasonably adapted to the Act's perm ssible ends, which include:
“(1) protecting the free flow of goods and services in comerce,
(2) protecting patients in their use of the | awful services of
reproductive health facilities, (3) protecting wonen when they
exercise their constitutional right to choose an abortion, (4)
protecting the safety of reproductive health care providers, and
(5) protecting reproductive health care facilities from physi cal

destruction and damage.” Anerican Life League, Inc. v. Reno, 47

F.3d 642, 647 (4th Cir.), cert. denied, 516 U S. 809 (1995).

Thus, Congress's wel | -grounded findings of how obstruction
and violence tenporarily and permanently stop reproductive health
service providers' services and interfere wth doctors and
patients denonstrate that Congress had a rational basis to
conclude that the activity subject to the Access Act
“sufficiently affects” interstate coomerce. See Dinw ddie, 76
F.3d at 920; WIson, 73 F.3d at 680-683.

Finally, to the extent Pagnanelli also contends (Br. 16-17)
t hat Congress exceeded its Commerce Cl ause authority because the

Access Act does not regulate commercial activity, this assertion
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is also without nerit. 1In fact, courts have consistently

rejected this argunent and held that Congress can regul ate

noncomercial entities and activities that substantially affect

interstate commerce. See Hoffrman, 126 F.3d at 587; Terry, 101

F.3d at 1417; Dinwiddie, 76 F.3d at 920; Wlson, 73 F.3d at 684.
IV

THE ACCESS ACT DCES NOT VI OLATE THE FI RST AMENDVENT
(Cross- Appeal )

Pagnanel Ii contends (Br. 19) that the Access Act restricts
speech and expressive conduct that is protected under the First
Amendnent. Every court of appeals that has addressed this issue
has held that the Access Act does not violate the First

Anendrment. See United States v. Weslin, 156 F.3d 292, 296-298

(2d Gr. 1998), cert. denied, 119 S. C. 804 (1999); Hoffman v.
Hunt, 126 F.3d 575, 588-589 (4th Gr. 1997), cert. denied, 523
U.S. 1136 (1998); Terry v. Reno, 101 F.3d 1412, 1418-1422 (D.C.
Cr. 1996), cert. denied, 520 U. S. 1264 (1997); United States v.

Soderna, 82 F.3d 1370, 1374-1377 (7th Cr.), cert. denied, 519
U S. 1006 (1996); United States v. Dinwiddie, 76 F.3d 913, 921-

924 (8th Cir.), cert. denied, 519 U S. 1043 (1996); Cheffer v.
Reno, 55 F.3d 1517, 1521-1522 (11th G r. 1995); see also United
States v. Bird, 124 F.3d 667, 683-684 (5th Gr. 1997) (rejecting
claimthat the Access Act is unconstitutionally overbroad), cert.

deni ed, 523 U.S. 1006 (1998).
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A The Access Act Prohibits Conduct That |Is Not Protected
By The First Anendnent

Pagnanel Il i’s assertion (Br. 19) that picketing and
counseling are protected by the First Amendnent is correct, but
this statenent has no bearing on their violation of the Access
Act. The defendants did not violate the Access Act by picketing
or sidewal k counseling, but by obstructing access to Metropolitan

Medi cal Associates (MVA) on August 7, 1996, January 18, 1997, and

March 15, 1997. See United States v. Greqgg, 32 F. Supp. 2d 151
153-155 (D. N. J. 1998).

The Access Act regul ates conduct, not expression. See
Terry, 101 F.3d at 1418. By its terns, the Access Act proscribes
solely the use of “force,” “threat[s] of force,” or “physica
obstruction” to interfere with, intimdate, or physically
obstruct persons who are attenpting to obtain or provide
reproductive health services. 18 U S. C 248(a); see Hoffman, 126
F.3d at 588; Cheffer, 55 F.3d at 1521. The term “physi cal
obstruction” is narrowy defined to reach only conduct that
“render[s] * * * ingress to or egress froma [reproductive health
care] facility” “inpassable,” or “unreasonably difficult or
hazardous.” 18 U.S.C. 248(e)(4). The term*®“interfere with” is
narrowy defined to reach only conduct that “restrict[s] a
person's freedom of novenent.” 18 U.S.C. 248(e)(2); Cheffer, 55
F.3d at 1521.

Activities that injure, threaten, or obstruct are not
protected by the First Amendnent, whether or not such conduct

comuni cates a nessage. See United States v. WIlson, 154 F. 3d
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658, 662-663 (7th Gr. 1998), cert. denied, 119 S. C. 824
(1999); Terry, 101 F.3d at 1418-1419. The Suprene Court has
consistently “reject[ed] the "view that an apparently limtless
vari ety of conduct can be | abel ed “speech” whenever the person
engagi ng in the conduct intends thereby to express an idea.'”

Wsconsin v. Mtchell, 508 U S. 476, 484 (1993) (quoting United

States v. OBrien, 391 U S. 367, 376 (1968)). Thus, “a physica
assault is not by any stretch of the inmagination expressive
conduct protected by the First Anendnent.” Wsconsin, 508 U. S.
at 484; Terry, 101 F.3d at 1419 (quoting Wsconsin). In RA V.
v. Gty of St. Paul, 505 U.S. 377, 388 (1992), the Court held

that “threats of violence are outside the First Anendnent.”

Further, in Caneron v. Johnson, 390 U S. 611, 616 (1968), the

Court upheld a statute prohibiting picketing that obstructs or
unreasonably interferes with ingress or egress to or froma
court house.

The Access Act's prohibition against obstruction and
unreasonable interference with ingress to or egress froma
building, like the simlarly worded statute upheld in Caneron,
see 390 U. S. at 612 n.1, “does not abridge constitutional |iberty
"since such activity bears no necessary relationship to the

freedomto . . . distribute information or opinion."” 1d. at 617

(quoting Schneider v. New Jersey, 308 U. S. 147, 161 (1939));
accord Cox v. Louisiana, 379 U S. 536, 555 (1965); Anerican Life

League, Inc. v. Reno, 47 F.3d 642, 648 (4th GCr.), cert. denied,

516 U.S. 809 (1995). Since the defendants' bl ockades of access
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to MVA are not protected under the First Amendnent, this Court
should affirmthe district court's judgnment. See WIlson, 154
F.3d at 663; Terry, 101 F.3d at 1418-14109.
B. Even I f The Access Act Proscribes Sonme Expressive

Conduct, The Act |Is A Constitutional Content-Neutral
Requl ati on O Conduct

Pagnanel i’ s assertion (Br. 20-24) that the Access Act is
Vi ewpoi nt - based, focusing only on anti-abortion views, is wthout
merit. Even if the Access Act affects protected speech, the
district court was correct in concluding that the statute is
nonet hel ess constitutional because it is content-neutral. Joint
Appendi x 151-152; see Terry, 101 F.3d at 1419.

1. In determning the | evel of scrutiny applicable to the
Access Act, the first question is whether the Act is content- and
vi ewpoi nt-neutral. See WIlson, 154 F. 3d at 663-664; Anerican

Life Leaque, 47 F.3d at 648. A statute is content-neutral if

Congress prohibits conduct without reference to the content of
the violator's nessage, and even if there is an incidental effect

on sone speech. Ward v. Rock Against Racism 491 U S. 781, 791

(1989) (restrictions on volune for outdoor anphitheater upheld).
The principal inquiry is whether the statute serves purposes

unrelated to the content of expression. 1lbid.; Anerican Life

League, 47 F.3d at 649.
The Access Act itself identifies its purposes:

[1]t is the purpose of this Act to protect and pronote the
public safety and health and activities affecting interstate
commer ce by establishing Federal crimnal penalties and
civil renedies for certain violent, threatening, obstructive
and destructive conduct that is intended to injure,
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intimdate or interfere with persons seeking to obtain or
provi de reproductive health services.

Pub. L. No. 103-259, §8 2, 108 Stat. 694; H R Conf. Rep. No. 488,
103d Cong., 2d Sess. 7 (1994). Thus, the Access Act is justified
not by reference to the content of any expression it may
incidentally affect, but by the needs to protect interstate
comercial transactions, to protect wonen who seek to exercise
their constitutional right to reproductive choice, and to

mai ntain public safety and order. See Terry, 101 F.3d at 1419;
Anerican Life League, 47 F.3d at 649.

2. Further, the Access Act expressly prohibits
interference with persons because they are providing or obtaining
“reproductive health services,” which enconpasses “services
relating to pregnancy.” 18 U. S.C. 248(e)(5) (enphasis added).
This includes “counselling” that a pro-life group mght give to a
pregnant woman to urge her not to have an abortion, as well as
nmedi cal care for wonmen who choose to terminate their pregnancy.
18 U.S.C. 248(e)(5). As Congress explained, the Act applies

evenly to anyone who engages in the prohibited conduct,

regardl ess of their views on the issue of abortion.

* * * [B]y covering reproductive health services and

not merely abortion, the bill would apply to bl ockades

by pro-choice activists -- should such bl ockages occur

-- outside clinics engaged in pro-life counseling or
provi di ng abortion alternatives.
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H. R Rep. No. 306, 103d Cong., 1st Sess. 3 (1993).%Y Thus,
Pagnanel li's viewpoint is “irrelevant” to assessing whether the
Act applies; the focus is on the defendants' conduct “because of
its harnful effects,” not because of the content of the nessage.

See Anerican Life League, 47 F.3d at 649; see also Terry, 101

F.3d at 1419.

3. Pagnanel i al so asserts (Br. 21-22) that FACE coverage
for anti-abortion protests and interference, but not |abor
protests directed at the sane facility, renders FACE content-
based. This argunent is al so unavailing; Pagnanelli
m sunder st ands the nature of content-neutral and vi ewpoi nt-based
statutes. The Access Act's prohibition on interference and
obstruction “because” such persons seek to obtain or provide
reproductive health services does not infuse a content-based

el emrent that violates the First Amendnent. See 18 U. S.C 248(a);

¥ Pagnanel li contends (Br. 21, 23) that the statute only
affects activities of anti-abortion protesters, and that any
reference in the statute or legislative history to coverage of
activity by pro-life supporters is a “counterfactual,

hypot heti cal scenari o” that does not reflect neutrality. There
is no basis for Pagnanelli's assertion of “hypothetical”
coverage. As discussed, the statute and |l egislative history are
unequi vocal on coverage of both pro-life and pro-abortion
activists who engage in unlawful activity. See Anerican Life
League, 47 F.3d at 649. Further, the Departnent of Justice
neutrally enforces the Access Act against individuals who
interfere with persons who are providing “pro-life,” anti-
abortion reproductive health counseling services, just as it
prosecut es defendants for interfering with the provision of
reproductive health services that include abortion. In United
States v. Mathison, No. 95-CR-85 (E.D. WA. Sept. 1, 1995), for
exanpl e, the governnment successfully prosecuted the defendant
with violating the Access Act by threatening to injure persons
who provide pro-life counseling.
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see also Terry, 101 F.3d at 1419; Dinwiddie, 76 F.3d at 923;
Anerican Life League, 47 F.3d at 650.

The Access Act's notive requirenent limts the reach of the
statute to that conduct in which Congress had the strongest
federal interest: intentional, rather than nmerely incidental,
interference with access to reproductive health services.
Congress reasonably determ ned that activity undertaken for the
purpose of interfering with access to reproductive health
services is nore damaging to federal interests than activity that
is undertaken for other reasons. See Dinwiddie, 76 F.3d at 923;

Anerican Life League, 47 F.3d at 649-650. Congress nay choose,

as it did here, to legislate against only those evils it
considers inflict the greatest societal harm See Wsconsin v.
Mtchell, 508 U S. 476, 487 (1993); Terry, 101 F.3d at 1420;
Dinwiddie, 76 F.3d at 924; Anerican Life League, 47 F.3d at

650.% Congress found that interference notivated by a desire to
prevent delivery of reproductive health services “inflict[s]
greater individual and societal harm” Wsconsin, 508 U S. at

487-488, in part because it targets wonen who are exercising

¥ |In Wsconsin, 508 U.S. at 487-488, the Court unani nously
uphel d a statute mandating a penal ty-enhancenent for crines that
are conmtted "because" of the race of the victim Like
Pagnanel i, the defendant in Wsconsin argued that he was being
puni shed because of his notive for commtting the crine. See id.
at 487. The Court concluded that “notive plays the sane role
under the Wsconsin statute as it does under federal and state
anti-discrimnation |aws, which we have previously upheld agai nst
constitutional challenge.” 1bid. The Court concluded that the
statute at issue in Wsconsin was directed at conduct, not
expression, and it “singles out * * * bias-inspired conduct
because [it] is thought to inflict greater individual and
societal harm” 1d. at 487-488.
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their constitutional right to reproductive freedom See H R
Rep. No. 306, supra, at 12; S. Rep. No. 117, 103d Cong., 1st
Sess. 24 (1993). In this respect, the Access Act is
i ndi stinguishable fromthe ordinance in Wsconsin, 508 U S. at
487; it is directed at conduct rather than expression. See
Terry, 101 F.3d at 1420.

4. A content-neutral law nust satisfy the criteria set

forth in United States v. OBrien, 391 U S. 367, 377 (1968). See

Associated FilmDistribution Corp. v. Thornburgh, 800 F.2d 369,

373 (3d Gr. 1986), cert. denied, 480 U.S. 933 (1987). “[When
'speech’ and 'nonspeech' elenents are conbined in the sanme course
of conduct,” a regulation of such conduct will be constitutional
(1) “if it furthers an inportant or substantial governnental
interest;” (2) “if the governnental interest is unrelated to the
suppression of free expression;” and (3) “if the incidental
restriction on alleged First Amendnent freedons is no greater
than is essential to the furtherance of that interest.” O Brien
391 U. S. at 376-377. In OBrien, the Suprene Court held that the
government had a substantial interest in maintaining the
efficiency of the selective service systemto prohibit burning
Sel ective Service registration cards; the governnent's focus was
on nonconmuni cative aspects of conduct and the efficiency of
operations; and no “alternative neans * * * would nore precisely
and narrowmy” maintain the efficiency of the service system |[|d.

at 380-382.
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Simlarly, the Access Act easily satisfies each of the

O Brien requirenments. First, the Access Act furthers at |east

three substantial and |legitimte governnent interests:

protecting persons engaging in interstate comrerce from

interference, protecting a woman's freedomto seek | awful nedi cal

or counseling services in connection with her pregnancy, and

mai ntai ni ng public order and safety. See Terry, 101 F.3d at

1419; Anerican Life League, 47 F.3d at 651-652; Pub. L. No. 103-

259, § 2, 108 Stat. 694; H R Conf. Rep. No. 488, supra, at 7-8.
As di scussed at page 22, supra, these interests are unrelated to
any expressive content the forbidden conduct may have. See

Anerican Life League, 47 F.3d at 652 (assessnent of whether

interests are related to suppression of free speech simlar to
anal ysis of whether law is content-neutral); see also Madsen v.

Wnen's Health Cr., Inc., 512 U S. 753, 767-768 (1994) (state

court order inposing a buffer zone around a reproductive health
clinic justified by significant state interest in ensuring public
safety and protecting a woman's freedomto seek | awful nedica
servi ces).

The Act is narrowmy tailored so as not to inpinge
unnecessarily on expression. This requirenent is satisfied if a
restriction “pronotes a substantial governnental interest that
woul d be achi eved | ess effectively absent the” restriction, and
if it does not “burden substantially nore speech than is
necessary to further” the government's legitimte interests.

Turner Broad. Sys., Inc. v. ECC, 520 U S. 180, 213-214 (1997)
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(citing Ward, 491 U.S. at 799). dCearly, protection of the right
to reproductive choice and access to reproductive health services
-- the objectives of FACE -- are threatened in the absence of
FACE. There would be no federal neans to protect and conpensate
victinms or to punish and deter individuals who engage in conduct
that interferes with reproductive health services. As discussed
in our opening brief (Br. 13-15), Congress enacted FACE because
exi sting state and federal |aws were inadequate to stemthe
viol ence and interference caused by the acts of anti-abortion
protesters. See H R Rep. No. 306, supra, at 3-10; S. Rep. No.
117, supra, at 2-21.

Further, the Access Act is narromy drawn to prohibit only

unprot ected conduct, not speech. See Anerican Life Leaque, 47

F.3d at 652. The Access Act's limting definitions of key
statutory ternms ensure that it proscribes only force, threats,
and obstruction that interfere wth access to reproductive health
care. See Cheffer, 55 F.3d at 1521-1522; 18 U.S.C. 248(e).

Thus, given the Act's focus on conduct, it “proscribes no nore
expressive conduct than necessary to protect safe and reliable

access to reproductive health services.” Anerican Life League,

47 F.3d at 652.

Third, the Act | eaves open every peaceful and nonobstructive
nmeans for people to express their views, even in the immedi ate
vicinity of health services facilities. See Weslin, 156 F.3d at

298; Terry, 101 F.3d at 1420; Anerican Life League, 47 F.3d at

652. “The Access Act does not prohibit protestors from praying,
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chanting, counseling, carrying signs, distributing handbills or
ot herwi se expressing opposition to abortion, so long as these
activities are carried out in a non-violent, non-obstructive
manner.” 1d. at 648; see id. at 652. Instead, the Act narrowy
targets solely that conduct that Congress legitimtely seeks to
prevent: obstruction, interference, and viol ence agai nst
clinics, clinic personnel, and patients. See 18 U.S. C 248.
Thus, the Act is narrowWy tailored to achieve its legitinate
ends, and anple alternatives for expression, be it pro-choice or
pro-life, remain unfettered. Cf. OBrien, 391 U S. at 377; see
Anerican Life Leaque, 47 F.3d at 652.

V
PAGNANELLI"S ASSERTI ON THAT FACE I S
“VAGUE AND OVERBROAD’ IS WTHOUT MERI T
(Cross- Appeal )

Pagnanel |i asserts (Br. 24-25) that FACE is “vague and
over broad” because he has unveiled the United States' all eged
intention to seek danmages fromthe other individuals who were
engaged in peaceful protests at the tines the defendants engaged
I n obstructive acts that violated FACE. Pagnanelli bases this
contention on the United States' description of other protesters
activities inits statenent of facts (Opening Br. 8-9). The
United States briefly described the acts of the other protesters
in order to provide context for defendants’ action. The other
protesters, unlike defendants, did not engage in activities that

violate FACE. In fact, the United States specifically described
a fourth protest that occurred on April 19, 1997, which did not
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result in any violation of FACE, because |ocal police were able
to prevent any obstruction of the reproductive health facility
(Opening Br. 10 n.11).
CONCLUSI ON

This Court should reject Pagnanelli's appeal, reverse the
district court's judgnent regarding the interpretation of FACE
statutory danages, and assess statutory damages per defendant,
per violation.
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