No. 00-12649 HH

IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CI RCU T

CATHERI NE ANN M LLER, et al.,

Plaintiffs-Appellants
and

UNI TED STATES OF AMERI CA,

Pl ai nti ff-I1ntervenor-
Appel | ant

V.

THE BOARD OF EDUCATI ON OF GADSDEN,
ALABAMA, et al .,

Def endant s- Appel | ees

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF ALABANVA

BRI EF FOR THE UNI TED STATES AS APPELLANT

ANI TA S. HODGKI SS
Deputy Assistant Attorney General

DENNI S J. DI MSEY

LI SA J. STARK
Att or neys
Depart ment of Justice
P. O. Box 66078

Washi ngton, D.C. 20035-6078
(202) 514-4491




MIller and United States v. Board of Educ. of Gadsden
00-12649 HH

CERTI FI CATE OF | NTERESTED PERSONS AND
CORPORATE DI SCl OSURE STATEMENT

The undersi gned counsel of record certifies that the
following |isted persons or entities have an interest in the

out cone of this appeal:

Honorable WIlliam M Acker, United States District Judge,

Northern District of Al abama

The Board of Education of Gadsden, Al abama, Defendants

The Class of all African-Anerican children eligible to attend
public schools in Gadsden, Al abama

Dennis J. Dinsey, Counsel for Plaintiff-Appellant, the United
St at es

Li sa Evans, Counsel for Plaintiff-Intervenor, the United States

Jerem ah @ assnman, Counsel for Plaintiff-Intervenor, the United
St at es

Fred Gay, Counsel for Plaintiffs Catherine Ann MIller, et al.

R Kent Hensl ee, Counsel for Defendant Board of Education of
Gadsden, Al abama

Anita S. Hodgkiss, Counsel for Plaintiff-Appellant, the United
St at es

El aine R Jones, Counsel for Plaintiffs Catherine Ann MIller, et
al .

Anita Kelly, Counsel for the State of Ceorgia

Cl of 2



Christie Know es, Counsel for Defendants Board of Education of
Gadsden, Al abama

M chael Maurer, Counsel for Plaintiff-Intervenor, the United
St at es

Catherine Ann MIller, Plaintiff

NAACP Legal Defense and Educational Fund, Inc., Counsel for
Plaintiffs Catherine Ann Mller, et al.

Dennis Parker, Counsel for Plaintiffs Catherine Ann Mller, et
al .

Lisa J. Stark, Counsel for Plaintiff-Appellant, the United States

Ral ph Kenneth Strawn Jr., Counsel for Defendants, Board of
Educati on of Gadsden, Al abana

Dr. Fred Tayl or, Superintendent Gadsden Cty School D strict

M chael R Wiite, Counsel for State of Georgia

DENNI S J. DI MSEY
At t or ney

C2 of 2



STATEMENT REGARDI NG ORAL ARGUMENT
The United States believes that oral argunent will be of

assi stance to the Court in this case.



TABLE OF CONTENTS

STATEMENT OF | NTERESTED PERSONS AND CCORPORATE

DI SCLOSURE STATEMENT

STATEMENT OF ORAL ARGUMENT

STATEMENT OF SUBJECT MATTER AND APPELLATE

JURI SDI CTI ON

STATEMENT OF THE | SSUES

STATEMENT OF THE CASE:

A Procedural History
B. Facts

C. The District Court's Decision

SUMVARY OF ARGUMENT

ARGUVENT:
l.

THE DI STRI CT COURT FAI LED TO APPLY THE
CORRECT LEGAL STANDARD WHEN | T CONCLUDED
THAT THE GADSDEN SCHOCL DI STRI CT WAS UNI TARY
AND NO LONGER | N NEED OF COURT SUPERVI SI ON
THE DI STRI CT COURT ERRED | N DECLARI NG THE
GADSDEN SCHOOL SYSTEM UNI TARY WHEN THE

EVI DENCE ESTABLI SHES THAT DEFENDANTS HAVE
NEl THER COVPLI ED I N GOOD FAI TH W TH THE
TERMS OR GOALS OF THE 1995 CONSENT DECREE
NOR ELI M NATED THE VESTI GES OF PAST

DI SCRI M NATI ON TO THE EXTENT PRACTI CABLE

A. School Policies

PAGE

Cl

a N DN DN

15
18
21

21

25
26



TABLE OF CONTENTS (continued): PAGE

B. multi-Cul tural Curriculum . . . . . . . . . . 32
C. Quality O Education R X
D. Bi - Raci al Advisory Committee R ¥
E. Faculty Positions . . . . . . . . . . . . . . 38

I11. THE SCHOOL DI STRICT'S MOTI ON FOR A
DECLARATI ON OF UNI TARY STATUS | S
| NCONSI STENT W TH THE PROVI SI ONS OF
THE 1995 CONSENT DECREE T 10
CONCLUSION . . . . . . . . . . . . . . . . . . . . . . ... 43
CERTI FI CATE OF COVPLI ANCE
CERTI FI CATE OF SERVI CE

TABLE OF AUTHORITIES

CASES:

Allen v. Alabama State Bd. of Educ., 164 F.3d 1347

(11th Gir. 1999 . . . . . . . . . . . . . . . . . . 22 25
Board of Educ. v. Dowell, 498 U.S. 237 (1991) . . . . . . . . 22
Freeman v. Pitts, 503 U. S 467 (1992) . . . . . . . . . . passim

Lee v. Etowah County Bd. of Educ., 963 F.2d 1416

(11th Gir. 1992) . . . . . . . . . . ... ... 22
Lockett v. Board of Educ. (Miscogee County), 111 F.3d

839 (11th Gr. 1997) C e e e e e s 22
MIller v. Board of Educ., No. 00-12224-H (11th G

April 25, 2000) . . . . . . . . . . . . . .. ......5



CASES (continued): PAGE

Swann v. Charl otte-Meckl enberg Bd. of Educ.,

402 U.S. 1 (1971) . . . . . . . . ... ..029
United States v. CGeorgia (Troup County), 171 F.3d 1344

(11th Gr. 1999) . . . . . . . . . . . . . . . . 21-22, 23
Youngbl ood v. Dalzell, 925 F.2d 954 (6th Gr. 1991) . . . . 22

CONSTITUTION AND STATUTES:

U S. Const.:

Amrend. X'V, Equal Protection C ause
28 U.S.C 1291
28 U.S. C 1331

N S =

28 U.S. C. 1345

RULES:

11th CGr. R 28-4 e e e e e s 2
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CATHERI NE ANN M LLER, et al.
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UNI TED STATES OF AMERI CA,

Pl ainti ff-I1ntervenor-
Appel | ant

V.

THE BOARD OF EDUCATI ON OF GADSDEN
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ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF ALABANVA
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STATEMENT OF SUBJECT MATTER AND APPELLATE JURI SDI CT1 ON

This is an appeal froma final judgnent granting the Board
of Education’s notion for a declaration of unitary status and
di sm ssal of the case. The district court had jurisdiction
pursuant to 28 U . S.C. 1331 and 1345. The district court entered
its order on March 21, 2000, and the United States filed a tinely
noti ce of appeal on May 18, 2000. This Court has jurisdiction
under 28 U.S.C. 1291.
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STATEMENT OF THE | SSUES

1. Wether the district court failed to apply the correct
| egal standard when it concluded that the Gadsden school district
was unitary and no | onger in need of court supervision.

2. Wiether the district court erred in declaring the
Gadsden school systemunitary, when the evidence establishes that
def endants have neither conplied in good faith with the terns of
a 1995 consent decree nor elimnated the vestiges of past
discrimnation to the extent practicable.

3. Wether the school district’s notion for a declaration
of unitary status is inconsistent with the provisions of the 1995
consent decr ee.

STATEMENT OF THE CASE

A. Procedural History

I n Novenber 1963, a class of African-Anerican school
children filed the instant |awsuit alleging that the Board of
Educati on of Gadsden, Al abanma, violated their rights under the
Equal Protection C ause of the Fourteenth Amendnent by operating
and mai ntai ning a dual school system based on race. Later that
same year, the district court entered a decree enjoining
defendants from further discrimnating and ordering themto
submt a plan that woul d desegregate its dual school system (R

6).' The follow ng year, defendants submitted a plan (R 9).

YIn conformty with Eleventh Circuit Rule 28-4, “R __ " refers
to the entry nunber of a pleading on the district court docket
sheet. Because the docket sheet does not delineate the vol une
nunbers, we are unable to cite to the vol une nunber.
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In June 1964, following a trial, the district court accepted
defendants’ plan, with anmendnents fromplaintiffs (R 15).

In 1966, the United States intervened (R 28). Twce, in
Cctober 1987 and April 1994, the district court issued an order
to show cause directing plaintiffs to produce evidence
denonstrating why the |awsuit should not be dism ssed and the
Gadsden school district should not be declared unitary (R 207;
R 280). 1In each case, it subsequently issued an order refusing
to find the school district unitary.

On May 24, 1995, in response to the 1994 order to show cause
and in lieu of atrial, the parties entered into a consent
decree, the purpose of which was to “further the orderly
desegregation of the [school systen] and * * * bring about the
creation of a unitary school district and the term nation of
judicial supervision” (R 311 at 1). The decree, which was
approved by the district court, provides that “the Gadsden City
School District has not achieved unitary status and shal
i npl enent the provisions set forth bel ow to address vestiges and
areas of non-conpliance” (R 311 at 2). It details defendants’
specific obligations in several areas, including policies,
student assi gnnent, personnel assignnent, school construction,

curriculum and quality of education, and requires that “all of
[its provisions] * * * be inplenented fully beginning with the
1995-1996 school year” (R 311 at 9). The decree al so provides

that defendants may petition for unitary status “four (4) years
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fromthe date [they] begin inplenmenting all of the provisions set
forth” (R 311 at 2, 9).2

On May 20, 1999, nearly four years to the day after the
parties executed the decree, defendants filed a Mdtion for
Decl aration of Unitary Status and Order of Disnmissal (R 335).
They all eged that they were in full conpliance with the 1995
consent decree; and had “conplied in good faith with al
desegregation orders for a reasonable period of tine,”
“elimnated the vestiges of past segregation * * * to the extent

practical [sic],” and shown that they “[woul d] not return to
[their] discrimnatory ways if released from Court oversight”
(R 335 at 5).

Private plaintiffs and the United States filed separate
responses and argued that defendants’ notion was unwarranted and
premature (R 336; R 337). On July 30, 1999, the district court
I ssued an order joining the A abama State Board of Education as a
defendant since Litchfield, a historically black high school in
t he Gadsden school district, was under the Board’' s supervision
(R 353).

On February 1, 2000, the district court held a hearing on
defendants’ notion for unitary status (R 380). On March 21,
2000, it issued its order and nenorandum opi ni on declaring the

Gadsden School district unitary, dismssing the case, and

termnating court supervision (R 379; R 378). Private

2 On July 21, 1995, the consent decree was anended to require
defendants to inplenent a mpjority-to-mnority student transfer
program (R 320).
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plaintiffs filed a notice of appeal on April 25, 2000 (R 381).
See Mller v. Board of Educ., No. 0012224-H (11th GCr.). The

United States filed a tinely notice of appeal on May 18, 2000
(R 382).

B. Facts

On February 1, 2000, the district court held a one-day
heari ng on defendants’ nmotion (R 380). The evidence presented
at the hearing dealt primarily with the questi ons whet her the
def endants had conplied in good faith with their obligations
under various provisions of the 1995 consent decree, and had
elimnated the vestiges of past discrimnation to the extent
practicable. N ne witnesses testified about various topics,
including the Board' s policies with regard to desegregati on,
di sci pline of students, the alternative school, the Board s
failure to consider whether to renane a mddle school, the
quality of education, Litchfield H gh School, the recruitnent of
mnorities for advanced-|evel courses, the Board s interaction
with the Bi-Racial Conmttee created by the 1995 consent decree,
adoption of a nmulti-cultural curriculum and the hiring and
retention of mnority faculty. The state Board of Education
appeared as a party but declined to support either of the parties
(R 380 at 16-17).

1. Dr. Fred Taylor, the Superintendent of the Gadsden Board
of Education, testified about its policies with regard to
desegregation (R 380 at 22). He could not recall a single

policy the Board had adopted for the purpose of “contribut[ing]
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to a racially nondiscrimnatory school systemor to elimnate the
vestiges of segregation” (R 380 at 61). He explained that the
Board never revised a single policy in its manual, because “[n]o
policies were ever found to be discrimnatory * * * [, and] we
didn't see a need to do that" (R 380 at 61). Dr. Roberta Watts,
Dean Enmeritus of the College of Nursing at Jacksonville State
University and a forner nenber of the Gadsden Board of Education
from 1994 through 1999, confirmed Dr. Taylor’s testinony about
the Board’s failure to review the policy nanual (R 380 at 230-
231, 240). She also stated that she never received any reports
or witten materials about changes in procedures to carry out the
terms of the 1995 consent decree (R 380 at 240-241).

2. Three witnesses testified about the adm nistration of
puni shrent within the school system and problens at the
alternative school, where students are sent once they are
expelled froma regul ar high school for disciplinary reasons.

Dr. Taylor admitted that there was a “'large disparity'” in
corporal punishnment and school suspensions between African-
American and white students (R 380 at 41). He nonethel ess
stated that the disparity may not be “legitimate” but may be

rel ated to soci oeconom c status, since he “found absolutely no
evi dence that anyone was disciplining students and using race as
a factor” (R 380 at 41-44).

On cross-exam nation, Dr. Tayl or conceded that no one had
studied individual files to determ ne whether students of

different races charged with the same infractions had been given
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simlar punishnents (R 380 at 46). He also admitted that the
Board never actually anal yzed whether there was a disparity in
the severity or frequency of punishnment inposed by individual
teachers, because the principals of each school are in charge of
teacher conduct (R 380 at 47). |In addition, Dr. Taylor stated
t hat he was unaware of whether any of the specific, systemw de
recommendat i ons proposed by the Board s expert to reduce the
raci al disparities in punishnment had been inplenented (R 380 at
49-50) .

Dr. Watts and Gertie Lowe, a nenber of the Bi-Racial
Advi sory Comm ttee created pursuant to the 1995 consent decr ee,
al so testified about problens at the alternative school (R 380
at 189, 192-193, 244-245). Both w tnesses explained that they
had recei ved nunmerous conplaints fromparents about the limted
educati onal opportunities available at the alternative school,
which Dr. Watts stated was 99% bl ack (R 380 at 192-193, 244-245,
254-255). Ms. Lowe testified that she visited the alternative
school and observed only two white students in the entire school
and cl asses that appeared to be nothing nore than a “baby-
sit[ting]” service (R 380 at 192-193, 203). She stated that
when she inquired of the Board about the racial inbalance and
| ack of instruction at the school, she did not receive adequate
answers (R 380 at 194-196).

3. Two witnesses, Dr. Watts and Dr. Harol d Bi shop,
department head of the Departnment of Educational Leadership and

Policy Studies at the University of Al abama, testified about the
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Board's failure to consider whether to renanme the Nathan Bedford
Forrest Mddle School. Dr. Watts testified that at one Board
nmeeti ng she stated that she had received a letter froma nenber
of the community suggesting that Nathan Bedford Forrest School be
renamed because he was known to be one of the founders of the Ku
Klux Klan and an officer in the Confederacy. She explained that
she could not get a single Board nenber to second a notion to
establish a conmttee to consider whether renam ng the school was
appropriate (R 380 at 252-253). Dr. Bishop, who was
subsequently hired by defendants to devise a programto increase
the nunber of mnority students in advanced | evel courses (R 380
at 107, 122), testified that the fact that the school was naned
for soneone associated with the Ku Klux Kl an, yet the Board
refused to consider renaming it, negatively affects the |earning
environment for mnority children (R 380 at 126-128).

4. Two witnesses testified about the Board' s conpliance
with the decree’s requirenents to develop a nulti-cultural
curriculum Dr. Taylor admitted that when the Advisory Conmittee
initially wote himto inquire about the Board s conpliance with
the decree’s requirenent to develop “lesson plans * * * that
* * * gre appropriately multi-cultural,” he and defendants’
| awyer responded that they did not know what the term“multi-
cultural” neant (R 311 at 5; R 380 at 67-68).

CGesna Littlefield, Assistant Superintendent for Gadsden
el enentary schools, testified that a commttee, of which she was

a menber, was created to exam ne text books and | esson plans and
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had established a center with materials relevant to African-
American culture (R 380 at 159, 160-162). She noted that the
commttee, as required by the decree, also put together units of
instruction on African-Anmerican studies for grades 5, 8, and 11
(R 380 at 160). On cross-exam nation, she acknow edged that the
commttee had not yet devel oped the required curriculumfor
grades 4, 7, 9, 10, and 12 (R 380 at 162). She agreed that the
di sparity in performance between African-Anmerican and white
students in the school systemwas attributable, at least in part,
to the prior history of discrimnation within the school system
and that there is “nore that [the Board] ha[s] to do” with regard
to desegregation (R 380 at 164).

5. Four witnesses testified about the quality of education
offered at Litchfield H gh School, a historically black high
school, which the Board converted to a magnet school in order to
provi de a superior academ c environnment and to attract white
students (R 380 at 29). Dr. Taylor explained that because of
its smaller size, Litchfield H gh School does not offer several
advanced courses, electives, and extracurricular activities
of fered at Gadsden Hi gh School, which is significantly |arger and
has a student body that is nearly 50% white (R 380 at 59-60).
According to Dr. Taylor, Litchfield, which remains
“90[ -] sonet hing percent mnority,” nonethel ess has "a very good
progranmi and its “only disparity” is its smaller curriculum (R
380 at 59). In addition, he explained the Board has “done

everything [it] could to take care of those [Litchfield] students
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who wanted * * * [advanced] courses” by “allowing] sone of
the[m” to travel and take courses at other high schools (R 380
at 59).

Ri chard Edwards, whose daughter transferred fromLitchfield
to Gadsden Hi gh School and graduated in 1999, testified about the
i nferior educational opportunities. He explained that his
daughter eventually transferred fromLitchfield, because several
advanced- | evel courses, including math anal ysis, honors Engli sh,
and genetics, were not offered at that |ocation and traveling
bet ween hi gh schools was too difficult (R 380 at 170). He
stated that once she becane a student at Gadsden, it was obvi ous
that she had not received adequate math instruction and
preparation while at Litchfield (R 380 at 171). He also
reported that the advanced-|evel biology course at Litchfield and
t he regul ar biol ogy course at Gadsden use the sane text book,
whi |l e t he advanced-| evel biology course at Gadsden uses a nore
difficult text book (R 380 at 171-172). In addition, M.
Edwar ds noted that baseball, tennis, and golf are not offered as
extracurricular activities at Litchfield, even though they are
avai |l abl e at other schools (R 380 at 176).

Dr. Watts also testified about the academ c deficiencies at
Litchfield (R 380 at 233-234). She explained that students
graduating fromdLitchfield were uniformy not adequately prepared
for higher learning and consistently flunked out of the nursing
school, even though mnority and white students from Gadsden and

Enmma Sansom schools with student bodies that are 54% and 35%
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African- Areri can, respectively, excelled academcally (R 380 at
233). She further explained that despite initiating a nmentoring
programto recruit mnority students, only three Litchfield
students made it through the nursing program and two of them
required renedial tutoring (R 380 at 232).

Dr. Ed Richardson, the Superintendent of the Al abama State
Board of Education, testified about Litchfield H gh School, which
he characterized as having noved towards “racial isolat[ion]” (R
380 at 78, 93). He explained that in July 1999, the State took
over supervision of Litchfield, because it had been placed on
“academ c caution” in 1995 and its students’ reading scores had
not sufficiently inproved over a three-year period (R 380 at 87-
88). According to Dr. Richardson, Litchfield was originally
pl aced on “academ c caution” because reading test scores were
bel ow what the State considered to be an acceptable level (R 380
at 87, 91). He also explained that Litchfield was “a high
perform ng Caution school” and, thus, anticipated that it would
not be subject to state supervision the follow ng year (R 380 at
90) .

6. Dr. Watts also testified about deficiencies in
educational opportunities generally offered to mnorities within
t he school system (R 380 at 232-233). For exanple, she reported
that 90% of the students in the school system designated retarded
were bl ack and 98% of the students in the gifted cl asses were

white (R 380 at 250).
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Dr. Bishop testified that the Gadsden Board of Education
hired himin the spring of 1998 to address the disparity in the
percentages of white and mnority students enrolled in advanced-
| evel courses, which he believed had its “roots and rel ationship
to prior discrimnation” (R 380 at 110-112, 122, 125, 131-132,
136). He stated that he devel oped a four-phase programto
address the problem which was based on identifying and providing
support for gifted mnority students at the elenmentary school
| evel and was not presented to the Board until the spring of 1999
(R 380 at 114, 131). He also explained that his open-heart
surgery further del ayed the process, and, thus, ful
i npl enmentati on and noticeable results could not be anticipated
until 2002 (R 380 at 112, 130-132). 1In any event, he noted that
followup and testing would still be necessary thereafter to
ensure that the programi s objectives had been achieved (R 380 at
141) .

7. Five witnesses testified about the relationship between
the Board and the Bi-Racial Conmttee, which was established
pursuant to the consent decree as a vehicle “to advise and make
recommendat i ons” regardi ng desegregation and the inplenentation
of the decree (R 311 at 4). Dr. Taylor and Jane Floyd, an
attorney, former teacher and nenber of the Bi-Racial Advisory
Commttee for the past two years, testified that an ad hoc
committee of the Board had to be created during the pendency of
t he decree, because the actual Board did not furnish the Bi-

Racial Commttee with the information to which it was entitl ed
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(R 380 at 64-65, 157). Floyd explained that prior to her tenure
on the Commttee, plaintiffs’ |lawers and the Justice Departnent
negoti ated the creation of an ad hoc commttee of the Board,
because the actual Board had failed to provide information to the
Commttee as required (R 380 at 157). She also stated that as
| ong as she had been on the Advisory Cormittee, the Board had
adequately responded to the Commttee’s recommendati ons and
provided information (R 380 at 152-156). Dr. Tayl or expl ai ned
that the Board adopted some, but not all, of the Advisory
Comm ttee’'s recommendations (R 380 at 65-66). He noted that the
Board accepted the Conmmittee’s reconmendati on regardi ng raci al
and ethnic sensitivity training and hired Dr. Bi shop, who held a
wor kshop for the Board and has been conducti ng on-goi ng training
for faculty and staff (R 380 at 32).

Gertie Lowe, a nmenber of the Bi-Racial Advisory Commttee,
Dr. Watts, and Betty Robinson, a nenber of the Bi-Racial Advisory
Commttee and its chairperson in 1997, all testified about the
enornous difficulties that the Bi-Racial Conmttee had in
obtaining information fromthe Board, which occurred even after
the creation of an ad hoc commttee of the Board to aneliorate
the problem Al three explained that the Board consistently
provi ded i nadequate information to the Bi-Racial Conmttee
(R 380 at 195-197, 200, 210-211, 214-215, 219, 236-239, 245).
They testified that when the Bi-Racial Conmittee requested
information, it often received data in a formthat could not be

under st ood, “vague” or “[in]direct” responses, or no answers at
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all (R 380 at 195-197, 200). Lowe and Robi nson each expl ai ned
that on nore than one occasion the Board responded to an inquiry
by the Bi-Racial Conmittee stating that “there was nothing wong
with [the] school systeni or that the Conmttee "didn't have any
busi ness asking that" (R 380 at 200, 210-211, 214-215, 219).
Lowe al so noted that the Board refused her request to appear at a
Board neeting and to be placed on the agenda, and, as a result of
the Board's failure to provide informati on and address issues on
atinely basis, the Bi-Racial Commttee was forced to cance
meetings (R 380 at 191, 200, 210-211).

8. Dr. Taylor testified about the Board' s effort to hire
and retain mnority faculty nmenbers. He stated that he was aware
of only three instances during the consent decree’s four-year
pendency in which defendants had not conplied with its ternms (R
380 at 98). In one instance, Litchfield had one too many
mnority teachers, because a non-mnority teacher transferred
just as the school year began (R 380 at 99). The situation was
rectified at the end of the academ c year and the Board created a
$300. 00 incentive to encourage teachers to give tinmely notice of
retirement (R 380 at 26, 99-100). A second instance of
nonconpl i ance, which was al so corrected at the end of the school
year, occurred when a mnority teacher, who had been hired,
decided at the last nmoment not to work in the school system (R
380 at 99-100). The third instance was unavoi dabl e, because,
regardl ess of the races of those hired, the designated ratio

could not be achieved (R 380 at 100).
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To increase mnority hiring, Dr. Taylor noted that the
Board did not "just go and give sonebody an application” but
instead tried to “arrange an appointnent * * * for an interview
(R 380 at 62). As to the retention of mnority faculty, he
acknow edged that the Board had not *“done anything concrete other
than to provide * * * a quality place to work” (R 380 at 71).

Dr. Watts testified that there were only two bl ack faculty
menbers teaching core courses at Emma Sansom and Gadsden Hi gh
Schools (R 380 at 242-243). She also stated that, in her
opi nion, the problemof racismwthin the school system had been
institutionalized, and was worse in 1999 when she left the Board
t han when she had joined the Board five years before (R 380 at
256) .

C. The District Court’s Decision

On March 21, 2000, the district court issued its O der and
Menor andum Opi ni on decl ari ng the Gadsden school district unitary,
di smssing the case, and termnating its supervision (R 379; R
380). It did so without discussing controlling precedent,
speci fying a |l egal standard, or citing any of the detailed
provi sions of the decree when assessi ng defendants’ conpli ance.
The court noted the difficulty of its decision, stating that it
“finds it no easier to reach a decision on this evidence than the
Gadsden Board has found it to satisfy the NAACP Legal Defense
Fund and/or the Departnent of Justice” (R 378 at 8). The court
nonet hel ess reached its deci sion apparently because it believed

that “the Gadsden Board ha[d] done a pretty good job of neeting
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the standards it agreed to” in the consent decree and "a few nore
adj ustments” would nerely “invite another dispute” (R 378 at 10,
14) .

At the outset, the district court set forth a brief history
of the lawsuit and listed its factual findings. O its sixteen
findings, none is dispositive and an equal nunber of them
supports each of the parties (R 378 at 4-7). The district court

found, inter alia, disparities between the nunber of African-

Anerican and white students who are puni shed; sent to alternative
schools, which "are different fromand inferior to the other
school s”; and enrolled in advanced-1evel courses (R 378 at 7).

It also found that racial inbalances existed within the schools
and that the course offerings and activities at the schools with
t he hi ghest percentage of African-Anmerican students are not as
“varied or as advanced” as schools with a higher percentage of
white students (R 378 at 7).

The court “start[ed] its analysis with three truisns”:
supervision is not forever; nothing is perfect; and everything is
relative (R 378 at 8-9). Afterwards, it discussed the evidence
that did not dictate the result (R 378 at 9-10).

First, it noted that racial inbalances within Gadsden’s
school system "cannot be dispositive, or even strongly indicative
* * * of '"unitariness' or of the |level of the Gadsden Boards’s
commtnent to desegregation” (R 378 at 9). The court expl ained
that “[t]he Gadsden Board cannot be held responsible for * * *

residential racial separateness” and “so-called "white flight'”
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(R 378 at 9-10). Consequently, it surmsed that “[u]lntil the
federal courts learn howto make the lion lie down with the |anb,
* * * Tand] plaintiffs and the United States actually know what
t hey want the Gadsden Board to do[, t]here is no figurative way
to put aring in the Gadsden Board's nose” (R 378 at 10).

Next, the court asserted that “[t]he bona fides of the
intent of the Gadsden Board’'s decision nmakers is not dispositive
* *x * of whether [its] system has been satisfactorily
desegregated” (R 378 at 10). Recognizing that the “unitariness”
i nqui ry nonet hel ess has a subjective conponent, it characterized
defendants’ efforts to conply with the 1995 consent decree as
“pretty good” (R 378 at 10). It found the Board's refusal to
change the name of a school associated with a foundi ng nmenber of
the Ku Klux Klan did “not prove a racist attitude” and the Board
had done its "best to recruit nore black teachers" (R 378 at 11
13).

Twice in its opinion, the court conpared the circunstances
in the Gadsden school systemto events throughout the world.
Initially, it enphasized that “the | evel of cooperation, open-

m ndedness and acceptance * * * in Gadsden * * * beats by a mle
what this court hears and reads about the situations in Kosovo
and Northern Ireland” (R 378 at 9). Later, it stated that “the
parallel” between the Board’ s refusal to renane the school and
“the current well-publicized conflict in South Carolina over the

flying of the Confederate flag is obvious” (R 378 at 10).
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Finally, the district court evaluated certain evidence in
light of a newspaper article. It noted that it was initially
“di sturbed” that “black students in Gadsden are paddl ed or
ot herw se disciplined nore often than white students” (R 378 at
12). After reading a newspaper article reporting that the
Assi stant Secretary of Education for civil rights told the United
States Comm ssion on Civil R ghts that racial disparities in
school discipline “*do[] not necessarily nean racismis at
wor k,'” however, the court did not believe that Gadsden’s
disparity in “adm nistering discipline” or “mandated attendance
at alternative schools” resulted fromrace (R 378 at 12-13).

In concluding its opinion, the court acknow edged that it
was “tenpted to order a few nore adjustnents * * *  but such a
course of fine tuning would only invite another dispute” (R 378
at 14). Instead, it explained it “will place its bets on
continued progress if not on ultimate perfection * * * [and]
hope[] it is not disappointed” (R 378 at 14).

SUMMARY OF ARGUMENT

1. The district court erred in issuing an order declaring
t he school systemin Gadsden, Al abama, unitary, dismssing the
case, and term nating court supervision. It ignored controlling
precedent and did not apply any recogni zed | egal standard in
reaching its decision. Indeed, the district court failed to
addr ess whet her defendants had elimnated the vestiges of
discrimnation to the extent practicable, focus on the explicit

terms and goal s of the 1995 consent decree, or adequately
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consi der whet her defendants had acted in good faith. Gvenits
conplete failure to apply, or even to acknow edge the exi stence
of , established precedent governing the term nation of school
desegregation litigation, the district court’s decision nust be
set asi de.

2. The district court also erred in dismssing the case,
because the evidence affirmatively establishes that defendants
failed to elimnate the vestiges of discrimnation that stil
remain in various aspects of the school system to conply with
various requirenents of the decree; or to nake a good-faith
commtnent to its obligation to desegregate the school system
For the first two years following entry of the decree, defendants
did little if anything to conply with its requirenents. For
exanpl e, defendants engaged in such dilatory tactics with regard
to providing the Bi-Racial Advisory Commttee with infornmation to
which it was entitled pursuant to the decree; consequently, it
was necessary to create an ad hoc coonmittee of the Board. Wth
regard to defendants’ obligation to provide “Quality Education”
in accordance with the decree’s terns, defendants did not even
contact an expert until three years after the decree had been
entered, and adopted his nulti-year proposal to recruit
mnorities for advanced course work, which will not be fully
i npl enented until 2002, only two weeks before filing for unitary
st at us.

To date, defendants have failed to conply with their

obligations pursuant to the decree in various areas. Despite
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having an obligation to review and enact polices that further the
pur poses of the decree, defendants have refused to review their
policy manual or adopt neasures necessary to elimnate the
vestiges of discrimnation. For exanple, the record reflects
that African-American high school students are disciplined,
expelled, and required to attend an alternative school, which is
inferior, at a significantly higher rate than white students. In
addition, 90% of the students in the school system designated
retarded are African-Anmerican, while 98% of the students in
advanced pl acenent courses are white.

Moreover, Litchfield H gh, a historically black high school
still exhibits the “injuries and stigma” inherent in a dual
school systemthat nmust be elimnated prior to a court’s issuing

a declaration of unitariness. Freeman v. Pitts, 503 U S. 467,

498 (1992). Defendants designated Litchfield as a magnet school,
ostensibly to provide a superior academ c environnment and attract
white students. Nonethel ess, the school fails to provide upper-
| evel advanced courses and el ectives that are offered at ot her

hi gh schools with substantially higher white student popul ations.
In fact, the school remains over 90% bl ack and currently is under
state supervision due to its students' |ow reading scores. 1In

ot her areas, including faculty hiring and a multi-cultural
curriculum defendants have also failed to fulfill their
obligations pursuant to the decree or even nake good faith
efforts to elimnate the vestiges of discrimnation to the extent

practi cabl e.
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3. Finally, the district court, contrary to the express
terms of the consent decree, erroneously assuned that defendants
were entitled to petition for unitary status four years fromthe
date that it was executed, w thout regard to whether they had
begun to inplenent all of its terms. In accordance with the
terms of the decree, however, defendants’ notion for unitary
status was premature and, thus, never should have been
consi der ed.

ARGUMENT
I
THE DI STRI CT COURT FAI LED TO APPLY THE CORRECT LEGAL STANDARD
VWHEN | T CONCLUDED THAT THE GADSDEN SCHOOL DI STRI CT WAS
UNI TARY AND NO LONGER I N NEED OF COURT SUPERVI SI ON

The district court failed to apply any recogni zed | egal
standard in declaring the school systemin Gadsden, Al abamma,
unitary, dismssing the case, and term nating court supervi sion.
Rather, it issued its order because it believed defendants had
done a “pretty good job” of conplying with its 1995 consent
decree and further “adjustnments * * * would only invite another
di spute” (R 378 at 10, 14). Consequently, the district court’s
decision on its face is deficient.

The district court ignored controlling | egal precedent that
clearly sets forth the standard for determ ning whether a school
system has achieved unitary status. As this Court has expl ai ned,
“[t]he appropriate analysis for determ ning whether or not a
school district that has practiced de jure segregation has

achieved "unitary status' is well established.” United States v.
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Georgia (Troup County), 171 F.3d 1344, 1347 (11th Cr. 1999). It

requires a district court to determne: “(1) whether the |ocal
authorities have elimnated the vestiges of past discrimnation
to the extent practicable and (2) whether the |local authorities
have in good faith fully and satisfactorily conplied with, and
shown a commtnent to, the desegregation plan.” |bid. See also

Freeman v. Pitts, 503 U S. 467, 480-485 (1992); Board of Educ. v.

Dowel I, 498 U. S. 237, 249-250 (1991); Lockett v. Board of Educ.

(Muscogee County), 111 F.3d 839, 842-843 (11th CGr. 1997). In

eval uating the evidence, a court should place the burden of proof
on defendants and consider the “specific ternms” of the decree in
accordance with the specified “standard to govern term nation of

judicial supervision.” Youngblood v. Dalzell, 925 F.2d 954, 959-

960 (6th Cir. 1991). See also Allen v. Al abana State Bd. of

Educ., 164 F.3d 1347, 1350 (11th Cir. 1999); Lee v. Etowah County

Bd. of Educ., 963 F.2d 1416, 1425 (11th Gr. 1992).

In Dowel |, the Suprenme Court considered the question of
when a court-ordered decree should be dissol ved because the
obj ectives of the decree have been achieved. In remanding the
case to the district court for a determnation as to whether
there had been a sufficient show ng of constitutional conpliance,
the Court stated that dissolution of a decree may be appropriate
where “local authorities have operated in conpliance with it for

a reasonable period of tine.” 498 U.S. at 248 (enphasis added).

In making that determ nation, a court should consider whether the

school board s policies “forma consistent pattern of |aw ul
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conduct directed to elimnating earlier violations.” Freenan,
503 U.S. at 491. Its assessnent of "good-faith * * * [is] a
subject for * * * gpecific findings,” and it “should give
particular attention to the school system s record of
conpliance,” which includes the extent to which |local authorities
have conplied with the desegregation plan, the speed of
conpliance, and whether it has undertaken any actions above and
beyond what was required by decrees. 1d. at 498, 491.

G ven this precedent, it is obvious that the district
court’s opinion is deficient. First, it found that the Gadsden
system was “desegregated” but did not address whet her defendants
had “elimnated the vestiges of past discrimnation to the extent
practicable” (R 379 at 1). |In fact, it never made nention of
the “vestiges of discrimnation” in either its order or
menor andum opi nion. Instead, w thout focusing on specifics, it
di sm ssed the decree based on its overall, generalized inpression
of defendants’ conduct. Consequently, the district court’s

ruling, by definition, is defective. Troup County, 171 F.3d at

1348 (“a crucial finding required in any determ nation that a
school system has achieved "unitary status' is a finding that the
vesti ges of past discrimnation have been elimnated to the
extent practicable”).

The district court’s opinion nonethel ess strongly suggests
t hat defendants failed to neet their constitutional and
contractual obligation to elimnate the vestiges of

discrimnation to the extent practicable. After all, the
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district court recognized that defendants failed to reach their
maxi mum potential. Indeed, at least twice inits opinion it
noted that it expects defendants to make further “effort[s]” or
“progress” (R 378 at 9, 14).

Second, the district court’s discussion of defendants’
“good-faith efforts” is also deficient. At the outset, the
district court failed to focus on the explicit ternms and goal s of
the 1995 consent decree when assessing defendants’ conpliance.
Rat her, it seem ngly dism ssed the decree and term nated court

supervi si on, because “the Gadsden Board has done a pretty good

job” of nmeeting its obligations and further "adjustnents * * *
woul d only invite another dispute” (R 378 at 10, 14 (enphasis
added)) .

The district court’s offhand characterization of defendants’
efforts is insufficient to justify a conclusion that defendants
have either: (1) conplied with the terns and purposes of the
consent decree; or (2) acted in good faith. A finding that
defendants did a “pretty good job” does not establish that they
have fully conplied with all aspects of the decree. In fact, it
inplies precisely the reverse. It also says little if anything
as to whet her defendants have acted in “good faith” other than to

suggest that they clearly could have done better.?

® The district court also seened to mnimze the significance

of good faith when assessi ng whet her supervision over the school
system shoul d be term nated. Wile acknow edging that “there
certainly nust be a subjective conmponent to [its] inquiry," the
district court minimzed its inportance, stating that “[t] he bona
fides of the intent of the Gadsden Board' s decision nakers is not

(continued...)
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Addi tionally, the court’s opinion does not address defendants’
hi story of nonconpliance prior to entry of the decree.

Third, to the extent that the district court dismssed the
decree to avoid further disputes between the parties, it clearly
erred. At the conclusion of the opinion, it indicated that it
was “tenpted to order a few nore adjustnents and to hold out [on]
* * * g declaration of unitary status * * * but such a course *
* * would only invite another dispute” (R 378 at 14).

Regardl ess of the | evel of controversy, defendants had a
contractual and constitutional obligation to “take all steps
necessary to elimnate the vestiges of the * * * de jure system”
Freeman, 503 U. S. at 485; see also Allen, 164 F.3d at 1351-1352.
Thus, the district court’s stated reason does not justify its
conclusion. Accordingly, the district court’s order and opi nion
are legally unsound and inconsistent with controlling precedent
fromthe Suprene Court and this Crcuit.
[
THE DI STRI CT COURT ERRED | N DECLARI NG THE GADSDEN SCHOOL
SYSTEM UNI TARY WHEN THE EVI DENCE ESTABLI SHES THAT
DEFENDANTS HAVE NEI THER COVPLI ED I N GOOD FAI TH W TH
THE TERMS OR GOALS OF THE 1995 CONSENT DECREE NOR
ELI M NATED THE VESTI GES OF PAST DI SCRI M NATI ON
TO THE EXTENT PRACTI CABLE
The district court erroneously disn ssed the case without

consi deri ng whet her defendants had conplied with the purpose and

specific terns of the consent decree. |In fact, analysis of the

3(...continued)
di spositive in finding the answer to the question of whether this
system has been satisfactorily desegregated” (R 378 at 10).
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evidence in |light of the decree’s detail ed provisions
denonstrates that the School Board failed to elimnate the
vestiges of discrimnation to the extent practicable,
substantially conmply with requirenents of the decree, or attenpt
in good faith to desegregate its school system Consequently,
the district court’s order should be reversed.

A. School Policies

The evi dence establishes that defendants have done not hi ng
to conply with their obligation to elimnate discrimnatory
policies and enact new procedures that further the purposes of
the decree. Section Il of the 1995 decree, entitled “Policies,”
provi des:

The defendants acknow edge the necessity of

adopting and i nplenenting policies that contribute

to a racially nondiscrimnatory school system and

to the elimnation of vestiges of past discrimnation

and segregation. Toward this end, the Board shal

suppl ement and/or anend its policy manual, as

necessary and appropriate, to achieve and insure

conpliance with this Consent O der.

(R 311 at 2).

Section | X of the decree, entitled “Record-keeping,”
requires the Superintendent and his staff to “review and anal yze
* * * data” in certain areas, including discipline, participation
i n advanced curriculum enrollnment in special education and the
magnet school program and “where appropriate, develop, for
i npl enent ati on by defendants, responses designed to address
racial disparities” (R 311 at 7-8). Thus, Section Il and
Section | X together obligate the Board to change or elimnate

exi sting discrimnatory policies and enact new neasures to
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eradicate racial disparities and the vestiges of segregation.

Despite the terns of the decree, Dr. Taylor, the Board s
Superintendent, testified that he could not recall a single
policy that the Board has revised or inplenented to “elimnate
the vestiges of segregation” or “contribute to a racially
nondi scrim natory school systeni (R 380 at 61). |In addition,
the Board has yet to revise its policy manual (R 380 at 61).
According to Dr. Taylor, “[we really didn't * * * see a need to
do that,” since “[n]o policies were ever found to be
discrimnatory” (R 380 at 61).

Dr. Roberta Watts, a nenber of the Board of Education from
1994 until 1999, confirmed that defendants have ignored their
obligations to anend old and inpl enent new policies. She
testified that during her tenure, the Board never reviewed the
policy manual, and she never received any reports about changes
in procedures to carry out the terns of the consent decree
(R 380 at 240-241). At the sane tine, Gertie Lowe, a nmenber of
the Bi-Racial Advisory Commttee, testified that even though the
Advi sory Commttee, in accordance with the decree, “would have
nmeetings and * * * go through policies one by one and nmake
suggestions,” it made little progress with the Board in revising
policy (R 380 at 192, 199). Consistent with Dr. Taylor’s
testimony, she explained “if you don’'t see a problem you can’'t
correct [it]. * * * [We were told [by the Board] there was
not hi ng wong with our school systemnore than one tine” (R 380

at 200).
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In fact, the district court’s findings and the evi dence
denonstrate that defendants’ policies are racially discrimnatory
in several areas. First, as to punishnent, the district court
found that African-Anerican students are nore often disciplined
and sent to alternative schools, which “are different from and
inferior to the other schools,” than white students (R 378 at 7,
12-13). Dr. Taylor testified that there is a “'large disparity
(al rost 20% between corporal punishnment adm nistration rates for
bl ack[] and white[]'” students and “a simlar disparity” with
regard to school suspensions” (R 380 at 41). In fact, Dr. Watts
reported that 99% of the students who are expelled and ordered to
attend the alternative school are African-Anerican (R 380 at
254). Additionally, Ms. Lowe testified that she got no answers
when she inquired of the Board why the alternative school was
entirely African-Anmerican, and certain students had been there
over a year awaiting a reconmendation fromthe school’s principa
to return to a regular high school (R 380 at 193).

Data fromthe 1998-1999 academ c year also reflect that
African- Ameri can students are disciplined at a disproportionately
hi gh rate when conpared to the overall enrollnent at each school
Specifically, the rate of disciplinary incidents by race as
conpared to student enrollnment reflects discrepancies at three
el enentary schools, one mddle school, and the two high schools
wi th the highest percentages of white students (R 359 at 22).

The evidence al so establishes that the statistical

di sparities in punishment, expulsion, and enrollnent at the
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alternative school between white and bl ack students are the

result of race.* See Swann v. Charl otte-Meckl enberg Bd. of

Educ., 402 U S. 1, 25 (1971). First, Dr. Tayl or acknow edged
during cross-exanm nation that the Board s expert issued a report
maki ng specific systemw de recomendati ons to reduce raci al

di sparities in the adm nistration of punishnent (R 380 at 49-
50). In addition to the fact that Dr. Taylor was unable to
recall whether the Board adopted any of the expert’s
recommendati ons, the existence of the report and reconmendati ons
denonstrates that the Board has not adequately addressed probl ens
rel ated to discipline.

In the instant case, defendants offered no affirmative
evidence to denonstrate that the inbal ances between the nunber of
African- Aneri can and white students suspended, required to attend
the alternative school, or otherw se punished resulted from
anyt hi ng other than present or past discrimnation. Moreover,

Dr. Taylor’s testinony that he “found absolutely no evidence that
anyone was disciplining students and using race as a factor” does
not overcome the contradictory evidence and presunption, since he
and the Board never focused on whether students of different
races charged with the sane infractions received di sparate

puni shmrents (R 380 at 43, 46).

* The district court refused to believe that the disparity in
puni shnment and enrollnment at the alternative school between white
and African-Anerican students was the result of race, based on a
newspaper article that addressed neither the circunstances in,

nor any of the evidence relating to, the Gadsden school system
(R 378 at 12-13).
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For the sanme reasons, the evidence establishes that
defendants have a racially discrimnatory policy with regard to
the | abeling of its students. After all, Dr. Watts reported that
90% of the students designated retarded are African-American
(R 380 at 250). Defendants offered no evidence to challenge or
explain the racial disparity. Consequently, defendants’ policies
with regard to discipline, expul sion, enrollnent at the
alternative schools, and the classification of students are
discrimnatory and in violation of Sections Il and | X of the
decr ee.

The evidence relating to the Board's failure to consider
renam ng t he Nat han Bedford Forrest M ddl e School also
denonstrates its unwillingness or inability to appreciate its
need to “adopt[] and inplenment[] policies that contribute to a
raci ally nondi scrimnatory school systenf (R 311 at 2).

Def endants’ expert, Dr. Bishop, testified that he believed that

t he school’s being naned after sonmeone associated with the
foundi ng of the Ku Klux Klan had a negative effect on the

| earning environnent (R 380 at 128). Yet, when a proposal to
consi der whet her to change the school’s nanme was presented at a
Board neeting, no Board nenber was willing to second the notion
(R 380 at 127-128). Thus, defendants clearly have not anmended
their policies to elimnate the vestiges of discrimnation to the
extent practicable.

The evi dence al so strongly suggests that the Board has not

adopt ed adequate policies to ensure that Litchfield H gh's
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conversion to a nagnet school would elimnate the vestiges of
past discrimnation to the extent practicable or provide a
superior educational environnment for its predom nantly African-
American students. It is undisputed that Litchfield, a
hi storically black school, remains over 90% bl ack (R 380 at 59).
It currently is under state supervision, because its students'
readi ng scores are at an unacceptable |evel.

Moreover, it seens apparent that the Board’ s policies have
guaranteed the school’s failure and the perpetuation of the
“injuries and stigma” resulting froma dual system Freenan v.
Pitts, 503 U S. 467, 485, 498 (1992). For exanple, although
Litchfield is designated a magnet school, it fails to provide
upper -1 evel advanced courses and el ectives that are offered at
ot her high schools with substantially higher white student
popul ations (R 380 at 57-61). |In fact, there is no evidence
that the Board has provided any incentive for academcally
advanced students of any race to attend Litchfield.

Consequently, it is not surprising that the racial inbal ance at
t he school has not inproved in any significant respect during the
pendency of the decree.

Furt hernore, had defendants genuinely wanted to ensure
Litchfield s desegregation, they could have offered several
advanced-1 evel courses only at that |location. Such a policy
woul d have hel ped to ensure that gifted students from hi gh
schools with significantly higher percentages of white students

than Litchfield would travel to that location, rather than gifted
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students fromLitchfield -- who are presumably predom nantly
African Anmerican -- going to other schools. Thus, contrary to
Sections Il and I X of the decree, defendants have not inplenented

or effectuated polices with regard to Litchfield which
“elimnat[e] * * * [the] vestiges of past discrimnation and
segregation” to the extent practicable, “contribute to a racially
nondi scrimnatory school system”™ or alleviate racial inbalances
(R 311 at 2).

B. Milti-Cultural Curriculum

The evi dence establishes that defendants have failed to
elimnate the vestiges of discrimnation and to conply in good
faith with the decree’s requirenents regarding a multi-cultural
curriculum Section VIl of the consent decree, entitled

“Curriculum” requires defendants, inter alia, to “insur[e] that

the curriculumand instruction at the schools are appropriately
mul ti-cultural, and in particular, have African Anerican content,
enphasis and treatnment” ( R 311 at 5).

At the outset, the Board, at least initially, did not act in
good faith wwth regard to this obligation. For exanple, when the
Bi -Racial Advisory Conmttee wote Dr. Taylor, the
Superintendent, during its first year of operation to inquire as
to the Board' s efforts to inplement a multi-cultural curricul um
he clainmed that he did not know what the term“nulti-cultural”
meant (R 380 at 66-67, 216-217). Later, when the Bi-Raci al
Advi sory Conmm ttee sought to verify that the reported changes to

the curricul um had been inplenented, Dr. Taylor said that



- 33-
verification was inpossible, because issues relating to
curriculumwere left to the discretion of the principal of each
school (R 380 at 218-219).

The evidence is uncontradicted that the Board has not yet
addressed the decree’s requirenent of a multi-cultural curriculum
for a mjority of the grades. Gesna Littlefield, an Assistant
Superintendent, testified that although unit plans including
African- Aneri can studi es have been devel oped for three grades,
requi red plans have yet to be devel oped for grades 4, 7, 9, 10,
and 12 (R 380 at 160-163). Consequently, as to Section VII of
t he decree, defendants have not elimnated the vestiges of
discrimnation to the extent practicable or conplied in good
faith with their obligations.

C. Quality O Education

The district court’s findings and the evidence denonstrate
t hat defendants have not conplied with their obligations pursuant
to Section VIIl of the decree. |In fact, the evidence establishes
that they have not even made a good-faith effort.

Section VIII of the decree, entitled “Quality of Education,”
requi res defendants to provide “academ c and enrichnent classes
and prograns” on an equitable basis "at each school in the
District” (R 311 at 5-6 (enphasis added)). It also requires
defendants to devel op “effective school -based plans for * * *
encouraging, informng, affirmatively recruiting, and
academ cal ly preparing black students to enroll in advanced

pl acement, honors, gifted and talented and el ecti ve courses and
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prograns and in activities related to such courses” (R 311 at
6) .

Despite the terns of the decree, the academ c opportunities
offered at schools with the highest percentages of African-
American students are deficient and inferior to the academ cs
provi ded at schools with significantly higher percentages of
white students. See Freeman, 503 U.S. at 492 (noting that it is
proper to conpare the relative "quality of education"” offered to
bl ack and white students in determ ning whether school systemis
unitary). The district court found that the “course offerings at
t he school s that have the highest percentage of black students
are not as varied or as advanced as in the schools with a higher
percentage of white students” (R 378 at 7).

Mor eover, as previously noted, the evidence denonstrates
that the educational opportunities available at Litchfield High
School, which is nore than 90% African American, are inferior to
t he academ cs provided at high schools that have significantly
hi gher percentages of white students. For exanple, it is
undi sputed that Litchfield does not offer certain advanced
courses, electives, and extracurricular activities that are given
at Gadsden and Enma Sansom high schools in the district which
are approxi mately 54% bl ack and 35% bl ack, respectively (R 380
at 57-58). Anecdotal evidence froma parent and adm ni strator,
both of whomare famliar wth the curriculum avail abl e at
various high schools in the district, described the limted and

i nferior academ c opportunities offered at Litchfield. Indeed,
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the reading test scores of its students are so deficient that the
school, after having been on “academ c caution” since 1995, is
now under the supervision of the Al abama State Board of
Educat i on.

Simlar to Litchfield, it can hardly be disputed that the
instruction at the alternative school, which is 99% Afri can-
Anmerican, is deficient (R 380 at 254). GCertie Lowe testified
t hat when she visited the school, she observed classroom settings
wi thout instruction that were equivalent to “baby-sit[ting]” (R
380 at 203). Consistent with her uncontradicted testinony, the
district court found that the academ cs at the alternative school
were “different fromand inferior to the other schools” (R 378
at 7). Consequently, given the nultitude of problens at
Litchfield and the alternative school, there was no basis for the
court to conclude that defendants have effectively inplenented
the decree or elimnated the vestiges of discrimnation to the
extent practicable.

Moreover, within the school systemas a whole, significant
inequities exist in the quality of education based on race. Dr.
Roberta Watts reported that students within the systemare
unfairly | abel ed and deni ed opportunities: 90% of the students
categorized as retarded are African-Anmerican and 98% of the
students in the gifted classes are white (R 380 at 250, 254).
The court al so acknow edged that a disparity exists between the
nunbers of black and white students who take advanced- pl acenent

courses (R 378 at 7). Not surprisingly, defendants’ expert, Dr.
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Bi shop, and CGesna Littlefield, Assistant Superintendent for
Gadsden's el enmentary schools, testified that the disparity in
academ c performance between African-Anerican and white students
was due at least in part to the prior discrimnation in the
school system (R 380 at 136, 164).

The evidence al so denonstrates that defendants have not
acted in good faith with regard to providing quality education as
required by the decree. After all, the Board did not contact its
expert, Dr. Bishop, until the spring of 1998, which was three
years after the decree had been entered (R 380 at 121-122).
Additionally, Dr. Bishop’s proposal to recruit mnorities for
advanced course work was not presented to or approved by the
Board until the spring of 1999, two weeks before defendants filed
their notion requesting unitary status (R 380 at 114, 131-132).

Mor eover, at the hearing, Dr. Bishop acknow edged that only
the first phase of his four-phase program had been fully
i npl enented, and, thus, results would not begin to be visible
until 2002 (R 380 at 111, 131-132). Since it is undisputed that
at that point there still will be a need for follow up,
docunentation, and testing to determ ne whether the program has
achieved the desired result, the district court correctly found
that “the * * * success of this plan is a matter of legitinate
debate” (R 378 at 4). Consequently, defendants have not
conplied in good faith with the ternms of the consent decree

requiring themto provide quality educati on.
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D. Bi - Raci al Advisory Committee

The evi dence denonstrates that defendants failed to conply
in good faith with the decree’s requirenments regarding the Bi-
Raci al Advisory Commttee. Section VI of the decree provides for
the creation of an independent Bi-Racial Advisory Conmttee to
advi se, recommend, and oversee changes in policies and prograns
"t o advance desegregation and i nprove education in the systent
(R 311 at 4). It requires the Board to provide the Commttee
with the information that it needs to carry out its function
(R 311 at 5).

There is anple evidence to denonstrate that the Advisory
Comm ttee has encountered substantial roadbl ocks in obtaining
i nformati on from Gadsden’s Board of Education during its first
two years of existence. Indeed, it is undisputed that
plaintiffs’ |lawer, the Justice Departnent, and the Board needed
to undertake negotiations to address the problens and create an
ad hoc commttee of the Board (R 380 at 64-65, 157-159). In
addi ti on, one board nmenber and one nenber of the Advisory
Committee testified that even after the creation of the ad hoc
Board, the Bi-Racial Commttee received i nadequate information
and data (R 380 at 200, 236, 244-245). |In fact, the district
court acknow edged there was “arguabl e support” for the
proposition that “[t]he Bi-Racial Comrmttee has not nmet as often,
or been as involved in the decision naking, as woul d be opti nal
for obtaining the appropriate anmount of input from bl ack parents”

(R 378 at 6-7).
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E. Faculty Positions

The district court erred in concluding that the School Board
“has done [its] best to recruit nore black teachers * * * [and
that its] lack of marked success * * * results froma conbi nation
of the strenuousness of the conpetition anong Al abama’ s school
systens for black educators and the Gadsden Board’s insistence
that its teachers be qualified to teach wthout regard to their
race” (R 378 at 13). Both prem ses of the district court’s
concl usi on are erroneous.”®

First, the record establishes that defendants have not done
their best to recruit African-Anerican teachers. Defendants
presented no evidence that they have ever undertaken any
recruitment efforts to encourage mnorities to apply for
positions within the school system There also is no evidence
suggesting that defendants did anything -- such as advertising in
medi a markets nost heavily patronized by mnorities, holding job
fairs designed to ensure that all those who are qualified apply
for positions, or interviewing at universities where there is a
particularly high concentration of mnorities -- to ensure that
mnorities were even made aware of vacancies. Thus, the district
court’s concl usion that defendants have done their “best to

recruit nore black teachers” is clearly erroneous (R 378 at 13).

> Section IV of the consent decree, entitled “Personnel
Assignnent,” obligates defendants to “take all steps necessary
and appropriate * * * to establish and maintain a percentage of
bl ack certificated personnel” (R 311 at 3).
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In fact, the record reveals that defendants have done
little, if anything, to recruit African-Anerican faculty menbers.
For exanple, Dr. Taylor testified that to recruit mnority
faculty nenbers, the School Board created a $300 incentive so
t hat teachers would give tinely notice of when they were retiring
(R 380 at 26). Such a nmeasure can hardly be characterized as an
effort directed to ensure the increased hiring of mnority
teachers. After all, while early notice of retirenent my
facilitate the snmooth hiring of replacenents, it does nothing to
encourage or ensure that mnorities know of or will apply for the
position. Thus, the financial incentive provided by the Board
for pronpt notice of retirement does not constitute a recruitnent
nmeasure to hire mnorities.

For the same reason, Dr. Taylor’s testinony that the Board
did not nerely “go and gi ve sonebody an application” but tried to

"arrange for an interview " does not suggest that defendants have
attenpted to recruit African-Anerican teachers (R 380 at 62).
If mnorities do not know about a vacancy and thus do not apply,
the Board' s efforts to schedule an interview will have no bearing
on whether mnorities are hired. Consequently, contrary to the
district court’s finding, the record is devoid of evidence
establishing that defendants have taken all necessary and
appropriate steps to recruit mnorities.

Second, there also is no evidence to support the district

court’s conclusion that defendants’ “lack of nmarked success [in

hiring African Anericans] * * * results from* * * the
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strenuousness of the conpetition anong Al abama’s school systens
for black educators and the Gadsden Board s insistence that its
teachers be qualified to teach without regard to their race” (R
378 at 13). In addition to defendants’ failure to actively
recruit mnorities, defendants offered no applicant flow data or
other statistics to establish the unavailability of qualified
African Americans to fill vacancies within the district or the
State. Consequently, there was no basis for the district court
to conclude that defendants’ |ack of success in hiring qualified
African- Anerican teachers is caused by their unavailability.
Further, defendants clearly have not conplied with their
obligation to take the necessary steps to retain mnority
teachers they have already hired. Dr. Taylor conceded that the
Board has done nothing “with respect to retention of black
certified staff” (R 380 at 71). He stated that “[w]e haven't
done anything concrete other than just try to provide them a
gquality place to work and encourage themto stay in Gadsden”
(R 380 at 71). Accordingly, the record denonstrates that
def endants have not sufficiently conplied with the ternms of the
decree with regard to hiring and retention of mnority personnel.
1]
THE SCHOOL DI STRICT'' S MOTI ON FOR A DECLARATI ON OF UNI TARY
STATUS IS I NCONSI STENT W TH THE PROVI SI ONS OF THE
1995 CONSENT DECREE
The district court erroneously assuned that defendants were

entitled to petition for unitary status four years fromthe date
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that the 1995 consent decree was executed. The consent decree
provi des ot herw se.

Section | of the decree, entitled “Unitary Status,” provides
in pertinent part that “[t]he parties agree that four (4) years
fromthe date the defendants begin inplenenting all of the
provisions set forth herein * * * defendants may petition the
Court to be declared unitary” (R 311 at 2) (enphasis added).
Thus, in accordance with the decree, defendants are not eligible
to petition for unitary status until four years fromthe date
when they have begun to inplement all aspects of the decree.

Def endants, however, have not yet begun to conply with their
obligations related to discrimnatory school policies set forth
in Section Il of the decree. For exanple, that provision
requires the Board to review, anend, and supplenent its policy
manual to ensure conpliance with the decree (R 311 at 2). Dr.
Taylor testified that the Board did not revise its policy manual,
because “we really didn't * * * see a need to do that” (R 380 at
61). He also stated that he could not recall a single policy
that the Board had revised or inplenented to “elimnate the
vestiges of segregation” or “contribute to a racially
nondi scri m natory school systenf (R 380 at 61). Additionally,
defendants filed their petition for unitary status only two weeks
after accepting their expert’s proposal for recruiting mnorities
for advanced course work and before they had begun inpl enenting
it. Accordingly, they are not even eligible to petition for

unitary status under the ternms of the decree.
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The district court nonethel ess erroneously assuned that
defendants were eligible to petition for unitary status four
years fromthe date that the consent decree was executed, w thout
regard to whether the Board had begun inplenmentation of all the
various requirements of the decree. The district court explained
that “a consent order was entered on May 24, 1995, * * * [a]nd
wi t hout going through all the I anguage of it, * * * [the decree
provides that] after four years [the Gadsden Board of Educati on]
woul d be permtted to apply for a declaration of unitary status”
(R 380 at 7; see R 378 at 3 (“[t]he 1995 decree prevents the
Gadsden Board frompetitioning for unitary status for a period of
four years while it undertook to inplenment the decree”)).
Consequently, the district court erred in granting defendants’
notion for declaration of unitary status, because the filing of
that notion was premature under the explicit terms of the 1995

consent decr ee.
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CONCLUSI ON
For the reasons set forth, the order of the district court
decl aring the Gadsden school systemunitary, dismssing the case,

and term nating court supervision should be reversed and the case

r emanded.
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