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STATEMENT REGARDI NG ORAL ARGUMENT
The United States agrees with the parties that oral argunent may

assist the Court in resolving the issues raised in this appeal.

CERTI FI CATE OF TYPE SI ZE AND STYLE

This brief is printed in 12 point Courier.



STATEMENT OF JURI SDI CTI ON
Plaintiffs filed a conplaint in the United States D strict Court

for the Mddle District of Al abana, alleging that the Al abana Depart nent

of Public Safety and its director violated, inter alia, Title VI of the
Cvil R ghts Act of 1964, 42 U S. C. 2000d et seq., and its inplenenting
regul ations. For the reasons discussed in this brief, the district
court had jurisdiction over the case pursuant to 28 U S.C. 1331.

This appeal is froman interlocutory judgnent entered on June 3,
1998, as anmended by an order of July 13, 1998. The defendants filed a
notice of appeal on July 28, 1998. The United States has noved to
i ntervene on appeal to address a potential constitutional challenge to
t he abrogation of Eleventh Anendnent imunity, over which this Court has

jurisdiction pursuant to 28 U.S.C. 1291. See Puerto Ri co Aqueduct &

Sewer Auth. v. Metcalf & Eddy, Inc., 506 U S. 139 (1993).
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| NTEREST OF THE UNI TED STATES

Thi s appeal involves the constitutionality of Congress
abrogation of States' Eleventh Anendnent imunity for private
suits under Title VI of the Civil R ghts Act of 1964, 42 U.S.C
2000d et seq. The United States has a unique interest in
defending the constitutionality of its statutes, one distinct
fromthe private parties' clains of injury. See 28 U S. C
2403(a); Dianond v. Charles, 476 U.S. 54, 64-65 (1986).

This appeal also presents the issue whether a person nay
bring a judicial action to enforce substantive Title VI
regul ations. Because of the inherent limtations on
adm ni strative enforcenent nechanisns and on the litigation
resources of the United States, the United States has an interest
in ensuring that both Title VI and its inplenenting regulations
may be enforced in federal court by private parties acting as
“private attorneys general.” Such private suits are critical to
ensuring optimal enforcenent of the nandate of Title VI and the

regul ati ons. See Cannon v. University of Chicago, 441 U. S. 677,

705-706 (1979) (permtting private citizens to sue under Title Vi
Is “fully consistent wth -- and in sone cases even necessary to
-- the orderly enforcenent of the statute”).

Finally, this appeal involves the construction of
regul ations issued by the United States Departnent of
Transportation and the United States Departnent of Justice that
prohibit a federal fund recipient from®“utiliz[ing] criteria or
met hods of admi nistration which have the effect of subjecting
I ndi vidual s to discrimnation because of their * * * pational
origin.” This appeal may thus significantly affect the agencies

adm ni strative enforcenent responsibilities.
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STATEMENT OF THE | SSUES

1. Wether 42 U . S. C. 2000d-7, which abrogates States'

El event h Amendnent imrunity fromdiscrimnation suits brought
under Title VI, is a valid exercise of Congress' authority under
the Spending C ause or Section 5 of the Fourteenth Anendnent.

2. \Wether private persons may sue a recipient of federa
funds to enforce the requirenent, enbodied in regulations
i nplenmenting Title VI, that recipients not adm nister their
prograns in a manner to cause unjustified discrimnatory effects
on the basis of national origin.

3. VWether recipients of federal funds were on notice that
Title VI and its inplenmenting regulations could be violated by a
decision to deny the benefits of their prograns to those who
cannot read Engli sh.

STATEMENT OF THE CASE

1. Procedural Hi story

Plaintiffs, a class of individuals legally residing in
Al abama who are qualified to obtain drivers' |icenses but cannot
do so because they are not sufficiently fluent in English,
brought this action for declaratory and injunctive relief against
t he Al abama Departnent of Public Safety and its admnistrator in
his official capacity (Op. 1244).' They alleged that defendants
i mpl enentation of its English-Only policy violated the Equal
Protection Clause (through 42 U.S.C. 1983), and that “defendants

refusal to admi nister the exam nation in |anguages

¥ “. ___ " refers to the pages of the district court's

reported opinion in Sandoval v. Hagan, 7 F. Supp.2d 1234 (M D.

Al a. 1998).
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other than English or to allow for the use of translators or
interpretive aids discrimnates against [them] on the basis of
national origin,” in violation of regul ati ons pronul gated by
federal grant agencies under Title VI of the Cvil R ghts Act of
1964, 42 U.S.C. 2000d et seq. (Qp. 1244).

Based on plaintiffs' stipulation, the district court granted
def endants judgnment as a matter of |law on the claimthat the
policy constituted intentional discrimnation on the basis of
national origin (Op. 1313). The court has reserved a ruling,
pendi ng this appeal, on plaintiffs' claimthat the defendants
violate the Equal Protection C ause by discrimnating on the
basi s of |anguage (7/13/98 Order 2-3). The district court held
that the El eventh Amendnment was no bar to the Title VI claim
because Congress validly renoved States' inmmunity (Op. 1268-
1275), and that plaintiffs could seek judicial enforcenent of
Title VI inplenenting regulations (Op. 1251-1264). After a bench
trial, the district court ruled in favor of the plaintiffs on
their Title VI claim (Op. 1313).

As a renedy, the district court enjoined the defendants from
“enforcing * * * the Departnent’'s English-Only Policy,” and
ordered the defendants to “fashi on proposed policies and
practices for the accommodati on of Al abama's non-English speaki ng
residents who seek Al abama driver's |icenses” that are
“consistent” with the court's opinion (Op. 1315-1316). The court
subsequently stayed its injunction and the order to submt a plan
after the parties agreed to an interimtesting program pendi ng
the outcone of any appeal (7/13/98 Order 3). This appeal

f ol | owed.



2. Statement O The Facts

According to the district court's findings (none of which is
chal l enged as clearly erroneous by defendants), the Al abama
Department of Public Safety receives millions of dollars in
federal funds every year fromthe United States Departnent of
Transportation and the Departnent of Justice (Op. 1249-1250).

Prior to 1991, defendants admi nistered witten driver's
| icense exam nations in approxinmately 14 foreign | anguages (Op.
1284). In 1991, due to the ratification of a state
constitutional anmendment declaring English the official |anguage
of Al abama, the defendants adopted an “English-Only” policy,
requiring all portions of the driver's |license exam nation
process be adm nistered in English only, and forbidding the use
of interpreters, translation dictionaries, or other interpretive
aids, even if privately provided (Op. 1284, 1285-1286).

The court found that even though a small percentage of
residents of Al abama are natives of a foreign country (Op. 1297-
1298), “the vast mpjority of [non-English speakers in the state
of Alabama] are froma country of origin other than the United
States” (Op. 1283, 1279 n.45), and thus that the English-Only
policy disparately inpacted on foreign-born individuals (Op.
1298). It also found that the rule had significant adverse
effects by excluding otherwise qualified drivers from obtai ning
licenses (Op. 1292-1293). It then exam ned each of defendants
rationales for inposing the rule, and found that none of them
were substantiated, and that plaintiffs had proffered effective
alternative practices that result in | ess disparate inpact while

addressing the defendants' concerns (Op. 1298-1313).



3. Standard O Revi ew

Clainms of Eleventh Anmendnment imunity and chal l enges to the
constitutionality of federal statutes are reviewed de novo. See

Sea Servs. of the Keys, Inc. v. Florida, 156 F.3d 1151, 1152

(11th Gr. 1998); United States v. Jackson, 111 F.3d 101, 101

(11th Gr.), cert. denied, 118 S. C. 200 (1997). The entry of a
per manent injunction is reviewed for an abuse of discretion. See
Si mons v. Conger, 86 F.3d 1080, 1085 (11th Cir. 1996).
SUVWARY OF ARGUMENT

The El eventh Anendnent is no bar to this action brought by
private plaintiffs under Title VI and its regulations to renedy
discrimnation on the basis of national origin. 42 U S C 2000d-
7 contains an express statutory abrogation of El eventh Anendnent
immunity for Title VI suits. This abrogation is a valid exercise
of Congress' power under the Spending Cl ause to inpose
unanbi guous conditions on States receiving federal funds. By
enacting Section 2000d-7, Congress put States on notice that
accepting federal funds waived their Eleventh Anendnent imunity
to discrimnation suits under Title VI. In addition, Section
2000d-7 is a valid exercise of Congress' power under Section 5 of
t he Fourteenth Amendnent, which authorizes Congress to enact
“appropriate legislation” to “enforce” the Equal Protection
Clause. Five courts of appeals have upheld Section 2000d-7 on
this basis. Under either power, the abrogation for Title VI
suits is constitutional and the district court had jurisdiction
over the action. 1In any event, this suit may proceed agai nst
def endant Hagan in his official capacity under the doctrine of

Ex parte Young, 209 U S. 123 (1908).
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The regul ati ons promul gated by the Departnents of
Transportation and Justice to inplenment Title VI prohibit
reci pients of federal funds fromusing criteria or nethods of
adm nistering their prograns that have the effect of subjecting
I ndividual s to discrimnation because of their national origin.
Def endants concede that these regulations are valid. Consistent
with the decisions of the Suprene Court and this Court, every
court of appeals to address the issue has held that these valid
substantive regul ations are enforceable by private parties in
federal court. Permtting private plaintiffs to enforce the
discrimnatory effects regulations is consistent with the
statutory provisions providing for adm nistrative review of
recipients' activities, and will further the purposes of Title Vi
by assuring that individuals can seek effective redress for their
i njuries.

Here, plaintiffs were injured by defendants' “English-Only”
policy. Policies that require fluency in English in order to
receive benefits can have a di sparate inpact on the basis of
national origin. The Suprene Court so held in Lau v. Nichols,
414 U. S. 563 (1974), and the agencies responsible for
inplenmenting Title VI have consistently espoused that viewin
regul ations and interpretive guidance. Recipients of federal
funds, like defendants, had notice that unless sufficiently
justified, such policies would not be permtted so | ong as they
el ect to accept federal financial assistance. Defendants'
concerns regarding the appropriate renmedy in this case are
premature, as they have not submtted, and the district court has

not yet ruled on, any proposals to redress the violation.



42 U.S.C. 2000d-7 VALIDLY REMOVES ELEVENTH AMENDVENT | MMUNI TY

FOR CLAI MS UNDER TITLE VI OF THE CIVIL RIGHTS ACT OF 1964

Def endants argue (Br. 34-37) that the El eventh Amendnent
barred the district court fromhearing this action. Questions of
El event h Amendnent i nmunity “nust be resol ved before a court may
address the nerits of the underlying clainm(s).” Seaborn v.
Fl orida, 143 F.3d 1405, 1407 (11th Cr. 1998), petition for cert.
filed (Sept. 14, 1998) (No. 98-998).

In Senmi nole Tribe of Florida v. Florida, 517 U S. 44 (1996),

the Suprene Court articulated a two-part test to determ ne
whet her Congress has properly abrogated States' Eleventh
Amendmrent i mruni ty:

first, whether Congress has unequivocally expressed its

intent to abrogate the imunity; and second, whet her

Congress has acted pursuant to a valid exercise of

power .

Id. at 55 (citations, quotations, and brackets onmtted).

Section 2000d-7 of Title 42 provides that a “State shall not
be i mmune under the El eventh Amendnent of the Constitution of the
United States fromsuit in Federal court for a violation of * * *
title VI of the Civil R ghts Act of 1964 [42 U.S.C. 2000d et
seg.].” The Suprene Court has characterized Section 2000d-7 as
neeting its requirenment that Congress nust unanbi guously express
in the text of the statute its intent to renove the El eventh

Amendrent bar to private suits against States in federal court.

See Lane v. Pena, 518 U. S. 187, 198 (1996); Franklin v. OGM nnett

County Pub. Schs., 503 U S. 60, 72 (1992); id. at 78 (Scalia, J.,
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concurring); see also Lussier v. Dugger, 904 F.2d 661, 669 (11th

Cir. 1990). Indeed, defendants concede (Br. 35) that Congress
i ntended to renove their Eleventh Anendnent imunity. The only
guestion is whether it is a valid exercise of any of Congress
powers. 2

As expl ained nore fully bel ow, defendants waived their
El eventh Amendnent immunity to Title VI suits when they el ected
to accept federal funds after the effective date of Section
2000d-7. Moreover, Congress properly abrogated El eventh
Amendrent immunity fromTitle VI clains pursuant to its authority
under Section 5 of the Fourteenth Amendnent. |In any event, the
El eventh Anmendnent is no bar to this action proceedi ng agai nst
def endant Hagan in his official capacity under the doctrine of

Ex parte Young, 209 U S. 123 (1908).

Z  pefendants suggest (Br. 35) that Congress' abrogation does

not extend to the clains at issue here because they arise under

t he agency regulations. This is incorrect for two reasons.
First, as we discuss infra, the cause of action to enforce the
regul ations arises through the inplied statutory right of action.
Second, the abrogation itself is not limted to violations of
Section 601, 42 U . S.C. 2000d, but all of “title VI,” including
Section 602, 42 U.S.C. 2000d-1. Thus, the abrogation clearly
enconpasses vi ol ations of Section 602, including the regulations

agencies are obliged to i ssue under that section.
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A Def endants Wai ved Their El eventh Amendnent |Imunity To
Title VI Suits By Accepting Federal Funds After The
Enact nent OF Section 2000d-7

Section 2000d-7 nmay be upheld as a valid exercise of
Congress' power under the Spending Cause, Art. I, 88 d. 1, to
prescri be conditions for States that voluntarily accept federal
financi al assistance. The Suprene Court's decision in Sem nole
Tribe does not sonmehow prohibit such an exercise of the Spending
Cl ause power. Indeed, it is well-settled that Congress may
condition the recei pt of federal funds on a waiver of Eleventh
Amendnent immunity so long as, as here, the statute provides
unequi vocal notice to the States of this condition.

States nmay waive their El eventh Arendnment imunity and agree

to be sued in federal court. See Senm nole Tribe, 517 U. S. at 65;

Petty v. Tennessee-M ssouri Bridge Commin, 359 U S. 275, 276

(1959); In re Burke, 146 F.3d 1313, 1318 (11th Cr. 1998),

petition for cert. filed, 67 U S.L.W 3394 (Dec. 1, 1998) ( No.
98-906); Prenp v. Martin, 119 F.3d 764, 770-771 (9th Gr. 1997),

cert. denied, 118 S. C. 1163 (1998). A State may manifest its
wai ver in at least two ways: (1) through an express statutory
provision (not at issue here), or (2) by participating in a

program “where Congress explicitly abrogates a state's El eventh
Amendnent immunity as an express condition of participation in

federal prograns.” Cate v. AQdham 707 F.2d 1176, 1182 n.4 (1l1lth

Cir. 1983). Under the second nethod of waiver, a State may “by
its participation in the program authorized by Congress * * * in

effect consent[] to the abrogation of that imunity.” Edelmn v.
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Jordan, 415 U. S. 651, 672 (1974); see also Atascadero State Hosp.

v. Scanlon, 473 U S. 234, 238 n.1 (1985) (“[a] State may
effectuate a waiver of its constitutional inmunity by * * *
waiving its inmunity to suit in the context of a particular
federal prograni).

At ascadero hel d that Congress had not provided sufficiently

clear statutory |anguage to renove States' Eleventh Amendnent
immunity for clainms under Section 504 of the Rehabilitation Act
of 1973, 29 U.S.C. 794. And it reaffirmed that “nere receipt of
federal funds” was insufficient to constitute a waiver. 473 U S.
at 246. But the Court stated that if a statute “manifest[ed] a
clear intent to condition participation in the prograns funded
under the Act on a State's consent to waive its constitutional

immunity,” the federal courts would have jurisdiction over States

that accepted federal funds. 1d. at 247; see also Florida Dep't

of Health & Rehabilitative Servs. v. Florida Nursing Hone Ass'n,

450 U. S. 147, 153 (1981) (Stevens, J., concurring).
Section 2000d-7 was a direct response to the Suprene Court's

decision in Atascadero. See 131 Cong. Rec. 22, 344-22,345 (1985).

And Section 2000d-7 nakes unanbi guously cl ear that Congress

i ntended the States to be anenable to suit in federal court under
Title VI if they accepted federal funds. See Lane, 518 U. S. at
200 (acknow edging “the care with which Congress responded to our

decision in Atascadero by crafting an unanbi guous wai ver of the

States' Eleventh Anmendnent imunity” in Section 2000d-7). As the
Departnent of Justice explained to Congress at the tine the
statute was being considered, “[t]o the extent that the proposed

amendnent is grounded on congressional spending powers, [it]
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makes it clear to states that their recei pt of Federal funds
constitutes a waiver of their [E]leventh [A] mendnent immunity.”
132 Cong. Rec. 28,624 (1986).
Section 2000d-7 thus enbodi es exactly the type of

unambi guous condi tion discussed by the Court in Atascadero, by

putting States on express notice that part of the “contract” for
receiving federal funds was the requirenment that they consent to
suit in federal court for alleged violations of Title VI. Thus,
as the NNnth Grcuit held in a case involving Section 2000d-7"'s
abrogation for Section 504 clains, Section 2000d-7 “manifests a
clear intent to condition a state's participation on its consent

to waive its Eleventh Arendnent imunity.” Cdark v. California,

123 F.3d 1267, 1271 (9th G r. 1997), cert. denied, 118 S. O
2340 (1998).

The def endants do not contest that Congress has the
authority under the Spending Clause to require States that accept
federal funds to conply with the substantive requirenents of

Title VI and its regulations. See Gove City College v. Bell,

465 U. S. 555, 575 (1984); Quardians Ass'n v. Gvil Serv. Conm n,

463 U.S. 582, 599 (1983) (White, J.); id. at 631 n.26 (Marshall,
J.); Lau v. N chols, 414 U S. 563, 569 (1974). Indeed, “[c]ourts

have hel d innunerable tinmes that the federal governnment may
i npose conditions on the recei pt and use of federal funds.”
Al abama v. Lyng, 811 F.2d 567, 568 (11th Cr.), cert. denied, 484
U S 821 (1987) (collecting cases).

Nor do defendants dispute that Congress may authorize
individuals to enforce their Title VI right to be free from

national origin discrimnation through private rights of action
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in court. They seemto argue (Br. 36), however, that Congress
cannot condition the federal funds on a State's agreenent to
wai ve its El eventh Amendnent inmunity so that these suits can be
heard in federal court. But defendants do not explain why they
shoul d not be held to this part of the bargain. Wen exercising
its Spending Cl ause power, there is no constitutional
“prohibition on the indirect achi evenent of objectives which

Congress is not enpowered to achieve directly.” South Dakota v.

Dole, 483 U S. 203, 210 (1987). |Indeed, the Court held that the
federalismbased |imtations on Congress' power to directly
regul ate States that are enbodied in the Tenth Arendnent do “not
concomtantly limt the range of conditions legitimtely placed

on federal grants.” 1lbid. (citing klahoma v. United States

Cvil Serv. Commn, 330 U.S. 127 (1947)). That is because, as

this Court explained, “those who seek federal financial

assi stance, whether [they] be states, non-profit organization[s]
or individuals, have a choice whether to participate in a federa
program But once that decision to participate is nade, the
grant recipient is bound by any nandatory rul es inposed by

f ederal | aw. Autery v. United States, 992 F.2d 1523, 1527 n.7

(11th Gr. 1993) (dictum, cert. denied, 511 U S. 1081 (1994);
see al so Massachusetts v. Mellon, 262 U S. 447, 480 (1923)

(“[T] he powers of the State are not invaded, since the statute
| nposes no obligation [to accept the funds] but sinply extends an
option which the State is free to accept or reject.”).

The defendants' reliance (Br. 36) on the “gernmaneness”
requirenent, as articulated in Dole, is sinply unavailing. As

the Suprene Court explained, this [imtation on the Spendi ng
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Cl ause power has been “suggested (w thout significant
el aboration)” in prior cases, but has never been adopted by the

Court. 483 U.S. at 207; see al so Gkl ahoma v. Schwei ker, 655 F.2d

401, 407 & n.10 (D.C. Gr. 1981). Nor have defendants expl ai ned
why ensuring that private plaintiffs may bring their Title VI
claims in federal court is not “germane” to assuring that federal
funds do not subsidi ze operations that discrimnate.

Having el ected to continue accepting federal funds after the
effective date of Section 2000d-7, defendants have waived their
El eventh Amendrent immunity to suit in this case. See dark, 123

F.3d at 1271; Beasley v. Alabana State Univ., 3 F. Supp.2d 1304,

1311-1315 (M D. Ala. 1998), appeal pending, No. 98-6300 (1l1th
Cr.); Litman v. George Mason Univ., 5 F. Supp.2d 366, 375-376

(E.D. Va. 1998). “Requiring States to honor the obligations
voluntarily assunmed as a condition of federal funding * * *

sinply does not intrude on their sovereignty.” Bell v. New

Jersey, 461 U.S. 773, 790 (1983).
B. Section 2000d-7 Is A Valid Exercise O Congress

Power Under Section 5 O The Fourteenth Amendnment

Section 2000d-7 is also a valid exercise of Congress
authority under Section 5 of the Fourteenth Amendment to permt
private suits against States for discrimnating against
i ndividuals on the basis of race and national origin in violation
of federal [|aw

1. Congress need not expressly state its intent to rely

upon its Section 5 authority. See EEQCC v. Wom ng, 460 U S. 226,

243-244 n. 18 (1983); Lesage v. Texas, 158 F.3d 213, 217-218 (5th

Cir. 1998). Nevertheless, the legislative history nmakes cl ear
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that in enacting Section 2000d-7, Congress so intended. See id.
at 218-219; Fitzpatrick v. Bitzer, 427 U S. 445, 453 n.9 (1976)

(relying on legislative history in determ ning whet her “Congress
exercised its power under 8 5 of the Fourteenth Amendnent”).
Senat or Cranston, the provision's primary sponsor, described the
proposed | egislation as “clearly authorized” by both the Spendi ng
Cl ause and Section 5 of the Fourteenth Anendnent. 131 Cong. Rec.
22,346 (1985). The Senate Commttee Report |likewi se referred to
both of these constitutional provisions as permtting abrogation
of state immunity. See S. Rep. No. 388, 99th Cong., 2d Sess. 27
(1986). After the Senate version of the bill was adopted in
conference, Senator Cranston submitted for the record a letter
fromthe Departnent of Justice stating that
[t] he proposed anmendnent * * * fulfills the requirenents
that the Supreme Court laid out in Atascadero. Thus, to the
extent that the proposed anmendnent is grounded on
congressi onal powers under section five of the fourteenth
anendnent, [it] nmakes Congress' intention 'unm stakably
clear in the | anguage of the statute' to subject States to
the jurisdiction of Federal courts.
132 Cong. Rec. 28,624 (1986) (citations omtted).
Moreover, it is also clear that Congress' decision to
abrogate States' Eleventh Anendnment imunity from discrimnation

cases arising under Title VI is a proper exercise of its Section

5 power. This was conclusively resolved in Fitzpatrick, in which

the Court held that Congress' decision to abrogate States

El eventh Amendnent immunity from sex discrimnation suits brought
under Title VII of the Gvil R ghts Act of 1964, 42 U.S.C. 2000e
et seq., was a proper exercise of its Section 5 power. See 427
U S at 456. The Suprene Court explained that “the El eventh

Amendnent, and the principle of state sovereignty which it
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enbodi es, are necessarily limted by the enforcenment provisions
of 8 5 of the Fourteenth Amendnent.” lbid. (citation omtted).
The Court concluded that “Congress may, in determ ning what is
"appropriate legislation' for the purpose of enforcing the
provi sions of the Fourteenth Amendnent, provide for private suits
agai nst States or state officials.” 1bid.?

Not surprisingly, every court of appeals considering the

constitutional basis of Section 2000d-7 since Sem nole Tribe was

deci ded has held that it was an appropriate exerci se of Congress
Section 5 authority. See Lesage, 158 F.3d at 217-219; Franks v.
Kent ucky Sch. for the Deaf, 142 F.3d 360, 363 (6th Cr. 1998);

Doe v. University of I1l., 138 F.3d 653, 660 (7th Gr. 1998),

petition for cert. filed, 67 U S L.W 3083 (July 13, 1998) (No.
98-126); Crawford v. Davis, 109 F.3d 1281, 1283 (8th Cir. 1997);

¥ That Title VI and its regulations prohibit nore than sinply

di sparate treatnent does not preclude it from being “appropriate”
| egi slation to enforce the Equal Protection Clause. See Cty of
Boerne v. Flores, 117 S. . 2157, 2169 (1997) ("“Congress can
prohibit laws with discrimnatory effects in order to prevent
racial discrimnation in violation of the Equal Protection

Clause.”); United States v. Marengo County Conmin, 731 F.2d 1546,

1559 & n.20 (11th Cr.), cert. denied, 469 U S. 976 (1984); Scott
v. Gty of Anniston, 597 F.2d 897, 900 (5th Gr. 1979), cert.

denied, 446 U. S. 917 (1980); accord Reynolds v. Al abama Dep't of

Transp., 4 F. Supp.2d 1092, 1098-1112 (M D. Ala. 1998) (upholding
Title VII disparate inpact standard as valid Section 5 statute),

appeal s pendi ng, Nos. 98-6474 & 98-6600 (11th Cir.).
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dark, 123 F. 3d at 1270.

2. The defendants seemto suggest (Br. 36) that Section
2000d-7 cannot be valid Section 5 | egislation because Title VI
was not originally enacted pursuant to the Fourteenth Anendnent.
W believe it appropriate to focus first on whet her Congress
validly enacted the abrogation pursuant to Section 5. See
Lesage, 153 F.3d at 218-219; Varner v. lllinois State Univ., 150

F.3d 706, 713 n.7 (7th Gr. 1998); Tinmer v. Mchigan Dep't of

Commerce, 104 F.3d 833, 838-839 n.7 (6th Gr. 1997). For even
assum ng arguendo that Title VI was solely Spending d ause

| egi sl ati on when originally enacted,* that would not be

¥ As a non-discrimnation statute, Title VI as applied to

State prograns and activities evidences a “l egislative purpose
* * * that supports the exercise” of Congress' Section 5 power.

EECC v. Wom ng, 460 U.S. 226, 243 n.18 (1983) (discussing howto

determ ne whether |egislation can be upheld on the basis of
Section 5). Just as the legislative history of Title VI's

ori ginal enactnent evidences Congress' intent to exercise its
aut hority under the Spending O ause, see Guardians, 463 U. S. at
599, there is also evidence in the legislative history that
Congress intended to exercise its powers under Section 5. The
sane menorandum cited by Justice Wiite in Guardians for the
proposition that Title VI is Spending C ause |egislation also
referred to the Fifth and Fourteenth Anendnents as sources of
Congress' authority to enact the statute. See 110 Cong. Rec.
1527 (1964) (nmenorandum by Rep. Celler); see also id. at 1529

(Rep. McCul I ough) (“the Federal Governnent, through Congress,

(conti nued. . .)
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di spositive as to the constitutional basis of Section 2000d-7.

In Fitzpatrick, for exanple, the Suprene Court found that

t he abrogation of States' Eleventh Arendnment imrunity for Title
VIl suits was a valid exercise of Congress' Section 5 authority,
see 427 U. S. at 456, even though Title VII itself originally

governed only private enployers and was enacted pursuant to the

Commerce C ause. See United Steel wrkers v. Wber, 443 U.S. 193,

206 n.6 (1979). Simlarly, courts of appeals have held that the

¥(...continued)
certainly has the authority, pursuant to the 14th anmendnent, to

wi t hhol d Federal financial assistance where such assistance is
extended in a discrimnatory manner”); id. at 2467 (Rep. Celler)
(noting anomaly of federal support for discrimnation in face of
Equal Protection Clause); id. at 6553 (Sen. Douglas) (civil
rights bill will “carry out the specific authorization granted
in” Section 5).

The Suprenme Court has not definitively resol ved the
question, see Franklin, 503 U.S. at 75 n.8, and there is no need

to do so in this appeal. Conpare Mssissippi Univ. for Wnen v.

Hogan, 458 U. S. 718, 732 (1982) (assuming that Title I X, which
was nodeled on Title VI, is Section 5 legislation), and Wl ch v.

Texas Dep't of H ghways & Pub. Transp., 483 U. S. 468, 472 n.?2

(1987) (stating that Section 504 of the Rehabilitation Act, which
was nodeled on Title VI and Title I X, was enacted pursuant to

Section 5), with Davis v. Monroe County Bd. of Educ., 120 F. 3d

1390, 1397-1399 (11th Cr. 1997) (en banc) (viewing Title I X as
Spendi ng Cl ause | egislation), petition for cert. granted, 119 S

Q. 29 (1998).
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extension to the States and concom tant abrogation contained in
the Equal Pay Act are valid exercises of Section 5 authority,
even though the Act was initially enacted pursuant to the

Commerce Cl ause. See Ussery v. Louisiana, 150 F.3d 431, 435-436

(5th CGr. 1998), petition for cert. filed, 67 U S.L.W 3337 (Nov.
3, 1998) (No. 98-739); Varner, 150 F.3d at 709-717; Timmer, 104
F.3d at 838-839.

Congress can be found to use its Section 5 authority when
extendi ng the scope or renedi es under a statute, even if Congress
elects to extend the statute to only a subset of governnental
units (i.e., those receiving federal financial assistance). For
exanple, Title VII applies only to a governnent enpl oyer that
“engage[s] in an industry affecting conmerce [and] who has
fifteen or nore enpl oyees for each working day in each of twenty
or nore cal endar weeks in the current or precedi ng cal endar

year.” 42 U S.C 2000e(b). But the Suprenme Court in Fitzpatrick

found that Congress, in extending Title VII to governnent
enpl oyers neeting those conditions, was acting pursuant to
Section 5 of the Fourteenth Amendnment. Simlarly, this Court in

Mtten v. Miuscogee County School District, 877 F.2d 932, 937

(1989), cert. denied, 493 U.S. 1072 (1990), held that the
Education for the Handi capped Act was a valid exercise of
Congress' Section 5 authority even though it was tied to the
recei pt of federal funds, and thus was al so an exercise of the
Spendi ng C ause.

| nstead of | ooking for evidence of Congress' subjective
intentions as to the source of its authority, we believe so | ong

as Congress could have enacted Title VI's substantive and
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remedi al provisions (including the abrogation) under the
Fourteenth Anendnent, the entire provision should be found to be
a valid exercise of Congress' power. See Lesage, 153 F.3d at
218. Consistent with the four other courts of appeals to address
the issue, see pp. 15-16, supra, the Seventh Crcuit expl ained:

It is not at all unlikely that Congress, perceiving the

possible limts upon its Fourteenth Amendment power over

non-State actors, initially chose to use its Spending C ause

power to bind such actors to the requirenents of Title I X

When Congress subsequently chose, via [Section 2000d-7], to

make those sanme strictures nore readily enforceabl e agai nst

State-run schools, it used the already existing federal

funds framework of Title I X. Congress' consistent use of

federal funds as the “trigger” for Title | X coverage,
however, does not nean that it did not also intend to act
pursuant to its acknow edged powers over State actors
granted by Section 5 of the Fourteenth Anendnent.
Doe, 138 F.3d at 659 (citations, brackets, ellipses, and sone
gquotation marks omtted).

Thus the abrogation of States' Eleventh Anendnent imunity
for Title VI may be upheld as a valid exercise of Congress'
Section 5 authority, even if Congress originally intended only to
exercise its Spending C ause Power in enacting Title VI.

C. This Action May Proceed Agai nst Defendant Hagan In Hi s

Oficial Capacity Under the Doctrine of Ex parte Young

If this Court were to find Section 2000d-7 ineffective, this
action can still proceed agai nst defendant Hagan, a state
official sued in his official capacity for injunctive relief.

The doctrine of Ex parte Young, 209 U S. 123 (1908), “'pernits

federal courts to enjoin state officials to conformtheir conduct
to the requirements of federal law, even if there is an ancillary
i npact on the state treasury.' As the Court has recently

reinforced [in ldaho v. Coeur d'Alene Tribe of Idaho, 117 S. C
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2028, 2040 (1997)], a plaintiff's claimseeking prospective
injunctive relief against a state officer's ongoing violation of
federal |aw can ordinarily proceed in federal court.” Doe v.
Chiles, 136 F.3d 709, 719 (11th Cir. 1998).
In Sem nole Tribe, 517 U.S. at 73-74, 76, the Court found

t hat Congress' decision to enact a “carefully crafted and
intricate renmedial schenme” for enforcing the statutory rights
created by the Indian Gam ng Regul atory Act, including provisions
that limted the court to strictly reginented procedures to
adduce conpliance, “strongly indicate[d] that Congress had no

wi sh” to permt a suit under Ex parte Young. Thus the Court

concluded that the limted remedi al schene reflected a
congressional intent not to permt plaintiffs to rely on

Ex parte Young. 1d. at 75 n.17

Contrary to defendants' suggestion (Br. 36-37), Title VI
does not contain such a “detailed renedial schene.” |d. at 74.
Al t hough Title VI does not expressly authorize private
enforcenent, it is settled that a private right of action does
exist. \What renedies are available is governed by the *general
rule” under which “absent clear direction to the contrary by
Congress, the federal courts have the power to award any
appropriate relief in a cognizable cause of action brought

pursuant to a federal statute.” Franklin v. Gum nnett County Pub.

Schs., 503 U.S. 60, 70-71 (1992). And such relief clearly

i ncl udes prospective injunctions. See Cone Corp. v. Florida

Dep't of Transp., 921 F.2d 1190, 1201 n.37 (11th Gr.), cert.

denied, 500 U. S. 942 (1991). Thus, the renedial schene avail able

for Title VI extends to precisely the type of actions enconpassed
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by the Ex parte Young doctrine.

In addition to permtting a Title VI suit for injunctive
relief to proceed against a state official in Cone, this Court

has permtted Ex parte Young suits to proceed agai nst state

of ficials under Section 504 of the Rehabilitation Act, which
expressly incorporates Title VI renedies. See 29 U S. C

794a(a) (2); Lussier v. Dugger, 904 F.2d 661, 670 n.10 (11th Gr

1990); Helns v. MDaniel, 657 F.2d 800, 806 n.10 (5th Gr. 1981),

cert. denied, 455 U S. 946 (1982); see also Brennan v. Stewart,

834 F.2d 1248, 1255, 1260 (5th Cr. 1988). There is no reason

for a different result in this case.®

5 1f this Court finds that the El eventh Anendnent bars this

action in toto, the appropriate disposition wuld be to vacate

the district court's injunction and remand for di sm ssal w thout

prejudice. See WIlger v. Departnent of Pensions & Sec., 593 F.2d

12, 13 (5th Gr. 1979); Cone, 921 F.2d at 1192 & n.3. Plaintiffs
woul d then have the opportunity to bring their clainms in state
court, where the Eleventh Anendnment is no bar. See Kinel v.

Board of Regents, 139 F.3d 1426, 1429 n.4 (11th Cr. 1998)

(opi nion of Ednondson, J.); Hufford v. Rodgers, 912 F.2d 1338,

1341 & n.1 (11th GCr. 1990), cert. denied, 499 U S. 921 (1991);

see al so Coleman v. Al abama State Docks Term nal Ry., 596 So.2d

912, 913 (Ala. 1992) (entertaining federal cause of action
against State that was barred in federal court by El eventh

Amendnent ); Arrington v. Associated Gen. Contractors of Am, 403

So.2d 893 (Ala. 1981) (adjudicating Title VI claimbrought by
private plaintiff), cert. denied, 455 U S. 913 (1982).
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[
PRI VATE PLAI NTI FFS MAY SUE TO ENFORCE TI TLE VI REGULATI ONS
BARRI NG DI SCRI M NATORY EFFECTS

Congress enacted 42 U . S.C. 2000d as Title VI of the Gvil
Ri ghts Act of 1964. Section 2000d provi des:

No person in the United States shall, on the ground of race,

color, or national origin, be excluded fromparticipation

in, be denied the benefits of, or be subjected to

di scrim nati on under any programor activity receiving

Federal financial assistance.

Section 2000d-1 provides that “[e]ach Federal departnent and
agency which is enpowered to extend Federal financial assistance
to any programor activity * * * is authorized and directed to
ef fectuate the provisions of section 2000d of this title * * * by
issuing rules, regulations, or orders of general applicability.”
42 U.S.C. 2000d-1. To coordinate Title VI inplenentation,
conpliance, and enforcenent activities of Federal agencies,
Congress vested the President wwth the authority to approve al
such regulations. 1lbid. “Shortly after the enactnment of Title
VI, a Presidential task force produced nodel Title VI enforcenent
regul ati ons specifying that recipients of federal funds not use

"criteria or nmethods of adm nistrati on which have the effect of

subjecting individuals to discrimnation.'” Qardians Ass'n v.

Gvil Serv. Commin, 463 U.S. 582, 618 (1983) (Marshall, J.)

(quoting 45 C.F.R 80.3(b)(2) (1964)). Follow ng the
promul gation of the initial regulations, “every Cabinet
departnment and about 40 federal agencies adopted Title VI
regul ati ons prohibiting di sparate-inpact discrimnation.”

GQuardi ans, 463 U.S. at 592 n. 13 (Wite, J.).
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A I ndi vi duals May Enforce Valid Federal Regul ations \Wen
A Private Right O Action Has Been Inplied Under The

Statute

I ndi vi dual s have a private right of action to enforce their
Title VI right to be free fromdiscrimnation on the basis of
race and national origin in any programor activity receiving
federal financial assistance. See Guardians, 463 U S. at 594-595
(Wiite, Rehnquist, JJ.), 625-626 (Marshall, J.), 635-636

(Stevens, Brennan, Blackmun, JJ.); Cone Corp. v. Florida Dep't of

Transp., 921 F.2d 1190, 1201 n.37 (11th GCr.), cert. denied, 500
U S 942 (1991). This cause of action derives from Congress
intent to invest in individuals an enforceable right to be free

fromdiscrimnati on, see Montgonery | nprovenmnent Ass'n v. HUD, 645

F.2d 291, 295 (5th Cr. 1981), and fromthe fund recipient's
bi ndi ng prom se to the federal government not to discrimnate
agai nst individuals on the basis of race or national origin as

proscri bed by the statute and regul ati ons, see Bossier Parish

Sch. Bd. v. Lenon, 370 F.2d 847, 850-851 (5th Gr.), cert.

denied, 388 U S. 911 (1967); Lau v. N chols, 414 U S. 563, 571

n.2 (1974) (Stewart, J., concurring in judgnment).

Pursuant to Section 2000d-1, both the United States
Departnent of Transportation and the Departnment of Justice have
promul gated regul ations that provide that a recipient of federal
funds “may not, directly or through contractual or other
arrangenents, utilize criteria or nmethods of adm nistration which
have the effect of subjecting [individuals] to discrimnation
because of their race, color, or national origin.” 49 CF.R

21.5(b)(2) (DQT); 28 CF.R 42.104(b)(2) (DQJ). As defendants
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concede (Br. 27), these discrimnatory effects regul ations are
val i d exerci ses of agency authority under Section 2000d-1.

Al t hough the Supreme Court's decision in Guardians is conprised
of six separate opinions, the proposition that regul ations
prohibiting discrimnatory effects are valid Title VI

i npl enentation regulations clearly garnered the approval of a
majority of the Court. See 463 U. S. at 584 n.2 (Wite, J.), 623
n.15 (Marshall, J.), 642-645 (Stevens, Brennan, Bl ackmun, JJ.).

I n Al exander v. Choate, 469 U.S. 287, 293 (1985), a unani nous

Court confirnmed that “actions having an unjustifiable disparate
I npact on mnorities [can] be redressed through agency
regul ations designed to inplenent the purposes of Title VI.”

This Court reached the same conclusion in Georgia State

Conf erence v. Ceorgia, 775 F.2d 1403, 1417 (11th Cr. 1985), and
El ston v. Tall adega County Board of Education, 997 F.2d 1394,

1406 (11th Cr. 1993).
As valid substantive (al so known as | egislative)
regul ations, the discrimnatory effects regul ati ons have “'the

force and effect of |aw Chrysler Corp. v. Brown, 441 U S.

281, 295 (1979).° In conjunction with the Supremacy d ause,

¥ A substantive regulation is a one that (1) is based on a

del egati on of an express grant of authority by Congress; (2)

i npl ements the statute; and (3) “affect[s] individual rights and
obligations.” [d. at 302-303. The effects regul ati ons neet
these requirenents. First, 42 U S. C 2000d-1 “authorize[s] and
direct[s]” each federal agency “to effectuate the provisions of

section 2000d * * * by issuing rules, regulations or orders of

(conti nued. . .)
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t hese regul ations preenpt state and | ocal rules that conflict

with their requirenments. See id. at 295-296; Hill sborough

County, Fla. v. Automated Med. Labs., Inc., 471 U. S. 707, 713

(1985); Blumv. Bacon, 457 U.S. 132, 145-146 (1982).

¥(...continued)
general applicability.” See Chrysler Corp., 441 U. S. at 304 &

305 n.35 (Title VI contains a “del egation of the requisite

| egi slative authority by Congress” to establish substantive
regul ations). Second, a majority of the Justices in Guardi ans
hel d that the effects regulations are a valid inplenentation of
the statute. Third, the rules affect the “obligations” of fund
recipients and the “rights” of persons Title VI protects.

Al t hough not expressly applying this test, a majority of the
Justices in Guardians viewed the effects regul ati ons pronul gat ed
under the statute to be substantive regulations. Justice
St evens' opinion held that because Section 2000d-1 authorized the
agencies to pronulgate the regul ations, these regul ations “have
the force of law.” 463 U S. at 643. Four other nenbers of the
Court disagreed with Justice Stevens' conclusion as to the
validity of the regulations, but agreed with his view that they
were to be anal yzed as substantive regul ations. See Guardi ans,
463 U. S. at 611 n.5 (Powell, Burger, Rehnquist, JJ.) (discussing
agenci es' “lawmaki ng power”), 613-615 (O Connor, J.) (analyzing
regul ations as “legislative regulations” that “hav[e] the force

of law’).
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Federal courts have the authority to enjoin the enforcenent
of state rules that conflict with these valid Title VI
regulations in suits by private plaintiffs. First, such an
action falls under the traditional authority of a federal court
to declare a state regulation or policy preenpted and enjoin its

conti nued enforcenent. See Law ence County v. Lead-Deadwood Sch

Dist., 469 U S. 256, 259 n.6 (1985); Barnett Bank of Marion

County., N.A v. Gallagher, 43 F.3d 631, 633 (11th Gr. 1995) (in

suit seeking declaration that federal |aw preenpts state law, “a
federal court has federal question jurisdiction to decide a claim
against a state officer or agency alleging that a federal statute
preenpts a state statute under the Suprenmacy C ause and that the
state statute cannot be enforced”), rev'd on other grounds, 517

U S. 25 (1996); accord Burgio & Canpofelice, Inc. v. New York

State Dep't of Labor, 107 F.3d 1000, 1006-1007 (2d Cr. 1997);

Bristol Energy Corp. v. Public Uils. Commn, 13 F.3d 471, 474

(1st Cir. 1994); Western Air Lines, Inc. v. Port Auth., 817 F. 2d

222, 225-226 (2d Gr. 1987), cert. denied, 485 U S. 1006 (1988).
In addition, the private right of action inplied under Title

VI includes enforcenent of valid |egislative regulations

promul gated thereunder. That was the holding of this Court's

decision in Georgia State Conference, 775 F.2d at 1417, and

inplicit in Elston, 997 F.2d at 1406, both of which adjudicated
such clainms on the nerits. It is also the consistent position of

the courts of appeals. See Chester Residents Concerned for

Quality Living v. Seif, 132 F.3d 925, 936-937 (3d Gr. 1997) (so

hol di ng, and col |l ecting cases fromthe First, Second, Fifth,

Si xth, Seventh, Ninth, Tenth, and Eleventh Crcuits), vacated as
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moot, 119 S. Ct. 22 (1998);’ see al so Association of Mxican-

Anerican Educators (AMAE) v. California, 836 F. Supp. 1534, 1547-

1548 (N.D. Cal. 1993), appeal pending, No. 96-17131 (9th Cr.).
The Suprene Court has not articulated a specific test for

determ ni ng when valid substantive regul ati ons nay be enforced by

7/

£ Defendants suggest (Br. 25-26) that Chester should be ignored
because it was vacated as noot by the Suprenme Court. That
deci si on, however, represents the considered opinion of three
appel l ate judges acting on what was, at that point, a live case
and controversy. Although no longer binding Third Crcuit
precedent, it retains a persuasive authority. See Barrett v.
Harrington, 130 F.3d 246, 258 n.18 (6th G r. 1997) (“Because this
Court only |looks to the case as persuasive authority, it is

irrel evant that the case has been vacated; the case occurred in
[another] Circuit and therefore this Court would not be bound by
the decision even if it had not been vacated.”), cert. deni ed,

118 S. C. 1517 (1998); O horhaghe v. INS, 38 F.3d 488, 493 n.4

(9th Gr. 1994); United States v. Articles of Drug Consisting of

203 Paper Bags, 818 F.2d 569, 572 (7th Gr. 1987) (“[V]acating a

deci si on because of superveni ng nootness does not destroy its
precedential effect. The purpose of setting aside a decision on
that ground is only to prevent the decision from having res
judicata or collateral estoppel effect in future cases.”);
Finberg v. Sullivan, 658 F.2d 93, 100 n.14 (3d G r. 1981) (en
banc) (“Even if a decision is vacated, however, the force of its
reasoni ng remains, and the opinion of the Court may influence

resolution of future disputes.”).
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private parties absent express |egislative authorization.® Once
the Court has found that Congress intended individuals to enforce
a statutory right through an inplied private right of action,
however, it has allowed individuals to enforce federal agency

regul ations inplenmenting that statute. See, e.qg., Merrill Lynch,

Pierce, Fenner & Smith, Inc. v. Curran, 456 U S. 353 (1982); Blue

Chip Stanps v. Manor Drug Stores, 421 U S. 723 (1975). “Such a

concl usi on was, of course, entirely consistent with the Court's

recognition in J.1. Case Co. v. Borak, 377 U S. 426, 432 (1964),

that private enforcenent of Comm ssion rules may '[provide] a
necessary supplenment to Comm ssion action.'” 421 U S. at 730
(enphasi s added).

The statutory cause of action serves as a gateway for the
enforcenment of valid regulations. Thus, for exanple, this Court
has routinely permtted private actions to proceed cl ai nm ng
viol ations of various Securities and Exchange Comm ssion rul es

even absent an express cause of action. See, e.d., Rosen v.

Cascade Int'l, Inc., 21 F.3d 1520, 1524 (11th Cr. 1994) (Rule

& 42 U S.C. 1983 is an express cause of action that can be used

to enforce sone federal regulations. See Doe v. Chiles, 136 F.3d

709, 716 (11th GCr. 1998). A mjority of the Justices in

GQuardi ans clearly thought that the disparate effects regul ations
were so enforceable. See 463 U.S. at 638 n.6, 645 n.18 (Stevens,
Brennan, Bl ackmun, JJ.); id. at 608 n.1 (Powell, Burger, JJ.);
Larry P. v. Riles, 793 F.2d 969, 986 & n.4 (9th Cr. 1984)

(Enright, J., concurring in part). Plaintiffs, however, did not

seek to enforce the regulations through Section 1983.
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10b-5); Gadwin v. Medfield Corp., 540 F.2d 1266, 1270 (5th Gir.

1976) (Rul es 14a-3 and 14a-9); see al so Roosevelt v. E. 1. Du Pont

de Nermours & Co., 958 F.2d 416, 419-425 (D.C. Gir. 1992) (R B

G nsburg, J.) (extended di scussion as to appropri ateness of
i nplying private right of action under Rule 14a-8). And in Gonez
v. Florida State Enploynent Service, 417 F.2d 569, 575-576 (5th

Cr. 1969), this Court permtted individuals to sue a regul ated
entity for violations of federal regulations intended to protect
them These cases are “consistent with the general rule, which
hol ds that private rights of action may be inplied from

adm nistrative regulations as well as fromfederal statutes,
provided the private right of action nay be inferred fromthe

enabling statute.” Lowey v. Texas A & MUniv. Sys., 117 F. 3d

242, 250 n.10 (5th GCir. 1997).° They are also consistent with
the conmmon sense notion that “if Congress intended to permt
private actions for violations of the statute, '"it would be

anonmal ous to preclude private parties from suing under the rules

9  See al so Robertson v. Dean Wtter Reynolds, Inc., 749 F.2d

530, 536 (9th Cir. 1984); Polaroid Corp. v. Disney, 862 F.2d 987,

994 (3d CGir. 1988); Ashbrook v. Block, 917 F.2d 918, 926 (6th

Cr. 1990); cf. Useden v. Acker, 947 F.2d 1563, 1582 (11th G

1991), cert. denied, 508 U S. 959 (1993) (declining to inply
private right of action fromregul ati on because it was not

intended to benefit plaintiff); Smth v. Russellville Production

Credit Ass'n, 777 F.2d 1544, 1548 (11th Cr. 1985) (declining to

inply private right of action fromregulation because it did not

have the force and effect of |aw).
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** ' inmplenmenting the statute. Angelastro v. Prudential - Bache

Sec., Inc., 764 F.2d 939, 947 (3d Cir.), cert. denied, 474 U S.
935 (1985).

B. Private Enforcenent O Title VI Discrimnatory Effects
Regul ations |Is Consistent Wth The Purposes And

Structure & The Statute

Private enforcenent of valid Title VI regulations furthers
t he purposes of the statute. Title VI “sought to acconplish two
rel ated, but neverthel ess sonmewhat different, objectives. First,
Congress wanted to avoid the use of federal resources to support
di scrimnatory practices; second, it wanted to provide individual
citizens effective protection against those practices.” Cannon

v. University of Chicago, 441 U S. 677, 704 (1979). Like the

rel evant executive agency in Cannon, the United States
“perceive[s] no inconsistency between the private renedy and the
public renedy. On the contrary, the [governnent] takes the
unequi vocal position that the individual remedy will provide

ef fective assistance to achieving the statutory purposes.” |d.

at 706-707; see also Allen v. State Bd. of Elections, 393 U S

544, 557 n.23 (1969).

Permtting individuals to enforce agency regulations in
federal court is consonant with the Suprene Court's discussion in
Choate. The DOT and DQJ, like virtually all other federal
agenci es, have determ ned that “disparate inpacts upon mnorities
constituted sufficiently significant social problens, and were
readi |y enough renedi able, to warrant altering the practices of
the federal grantees that had produced those inpacts.” Choate,

469 U. S. at 293-294. Reliance solely on adm nistrative



-31-
proceedi ngs to enforce the discrimnatory effects regulation is

i nappropriate. As the Court explained, “Title VI had del egated

to agencies in the first instance” the question of what
constituted prohibited discrimnation, but once the agency had

i ssued regul ations, such regulations could “make actionable the

di sparate inpact.” 1d. at 293, 294 (enphases added).
The United States relies on private persons to act as
“private attorneys general” to ensure optinmal enforcenent of the

regulations. Cf. Newnan v. Piggie Park Enters., 390 U S. 400,

402 (1968) (per curiam). The U S. Conmm ssion on Cvil R ghts
recently reported that “Federal agencies' budget and staffing for
Title VI inplenmentation and enforcenent activities have decli ned
as their civil rights workload has increased. As a result, few
Federal agencies devote sufficient resources to Title VI to
ensure that the agency and its recipients are in conpliance with

Title VI's nondi scrimnation provision.” Federal Title VI

Enf orcenent to Ensure Nondi scrimnation in Federally Assisted

Prograns 7 (June 1996). In light of agency resource constraints,
private enforcenment of Title VI regulations assists the United
States in furthering the purposes of Title VI by neeting “the
need to provide a high enforcenent |level to deter violations,

* * * and to allow [injured parties] to protect thenselves from

irreparable harmthrough an injunction.” Polaroid Corp. v.

Di sney, 862 F.2d 987, 997 (3d Cir. 1988).

Private enforcenent of the regulations is also necessary to
provi de individual citizens effective protection agai nst unl awf ul
practices. Requiring individuals to invoke admnistrative

procedures if they wish to rely upon the regul ations inplenenting
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the statute's general prohibition against discrimnation may deny
themrelief fromunlawful conduct not prohibited on the face of
the statute. For exanple, retaliation for filing a conplaint is
prohi bited by agency regul ations, see, e.qg., 28 C.F. R 42.107(e);
49 C.F.R 21.11(e), but such a prohibition does not appear in the
text of the statute. Under the defendants' theory, individuals
who believe they have been retaliated agai nst would have to
pursue relief through adm nistrative channels. But “even if
those [admi nistrative] proceedings result in a finding of a
violation, a resulting voluntary conpliance agreenent need not
include relief for the conplainant.” Cannon, 441 U.S. at 707
n.41. Indeed, requiring invocation of such procedures may be
i neffectual for “the agency may sinply decide not to investigate
[a conplaint] -- a decision that often will be based on a | ack of
enf orcenment resources, rather than on any conclusion on the
merits of the conplaint.” 1lbid. Unsurprisingly, courts have
consistently permtted private parties to sue fund recipients in
federal court to enforce the right to be free fromretaliation

delimted by regulations. See, e.qg., Lowey, 117 F.3d at 250-

254; Preston v. Virginia, 31 F.3d 203, 206 n.2 (4th Gr. 1994).

Def endants argue (Br. 26-27, 33, 38-39) that permtting a
private right of action to enforce agency regul ati ons woul d by-
pass the notice and voluntary conpliance requirenents inposed by
Section 2000d-1 on agencies when they are attenpting to term nate
federal funding. But plaintiffs are not seeking the drastic
remedy of fund termnation. Instead, they are seeking an
injunction ordering defendants to conply with their extant

obligations. “[Unlike the [agencies], private plaintiffs do not
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have the authority to termnate funding. As a result, the
purpose that the requirenents serve is not as significant in
private lawsuits, where the potential renedy does not include the
result (i.e., termnation of funding) at which Congress directed
the requirenents. Stated differently, the requirenents were
designed to cushion the blow of a result that private plaintiffs
cannot effectuate.” Chester, 132 F.3d 935-936. In rejecting a
simlar argunent as to whether the United States was limted to
the renedies laid out in Section 2000d-1, this Court expl ai ned
that the “perm ssive | anguage” of Section 2000d-1 required it to
conclude that “the fact that Congress intended to authorize a
nunber of means of obtaining conpliance with Title VI other than
contract enforcenment actions cannot be said to indicate that
Congress intended to prohibit such actions as a neans of

obtaining conpliance.” United States v. Mrion County Sch.

Dist., 625 F.2d 607, 613 n.12 (5th Cr. 1980), cert. denied, 451
U S. 910 (1981).

Mor eover, any notice concerns are addressed by the conpl ai nt
itself. As the Third Crcuit explained in Chester, 132 F. 3d at
935, “a private lawsuit also affords a fund recipient simlar
notice. |If the purpose of the requirenents is to provide bare
notice, private lawsuits are consistent with the |egislative
schenme of Title VI.” 1In addition, the courts may craft
saf eguards anal ogous to those provided in Section 2000d-1 to
provi de the sane “grace period” for conpliance in order to avoid
entering sanctions agai nst inadvertent violators. See United

States v. Baylor Univ. Med. Gr., 736 F.2d 1039, 1050 (5th G

1984), cert. denied, 469 U S. 1189 (1985); cf. Grdner v.
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Al abama, 385 F.2d 804, 817 (5th Cr. 1967), cert. denied, 389
U S. 1046 (1968).
C. Congress' Subsequent Anendnment To Title VI Ratified
Private Enforcenent Of The Discrimnatory Effects

St andar d

In addition to diverging fromsettled judicial precedent,
declining to permt private plaintiffs to enforce the
discrimnatory effects regulation would al so be contrary to
congressional intent. Since Quardi ans and Choate were deci ded,
Congress has anended Title VI to broaden the scope of the
statute's coverage whil e acknow edgi ng the exi stence of a
privately enforceable discrimnatory effects standard. Congress
has thus ratified the well-accepted practice of private
enforcenment of the discrimnatory effects regul ations.

In 1984, the Suprenme Court decided Gove Cty College v.

Bell, 465 U.S. 555 (1984), in which the Court interpreted the
phrase “programor activity” in Title I X (a statute patterned
after Title VI) tolimt the coverage of Title I X s non-

di scrimnation obligation to only portions of an entity receiving
federal funds. |In response to that decision, Congress engaged in
a lengthy series of hearings and debates before enacting the
Cvil R ghts Restoration Act of 1987, Pub. L. No. 100-259, 102

Stat. 28 (1988). The Restoration Act rejected G ove City and

defined the term“programor activity” for Title VI to include
“all of the operations of” an entity, “any part of which is
ext ended Federal financial assistance.” |1d. at 8 6, 102 Stat. 31

(codified at 42 U. S. C. 2000d-4a).
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There is no question that during these proceedi ngs Congress
was aware that the Suprenme Court in Guardians had uphel d agency
discrimnatory effects regulations as valid. See, e.qg., HR
Rep. No. 829, Pt. 1, 98th Cong., 2d Sess. 24 (1984); 130 Cong.
Rec. 27,935 (1984) (Sen. Kennedy). Participants in the
del i berations expressly stated that private plaintiffs would be
able to sue recipients of federal funds for violations of the
regul ations. For exanple, a House Report on an early version of
the bill explained that the “private right of action which allows
a private individual or entity to sue to enforce Title I X would
continue to provide the vehicle to test [certain] regulations in
Title I X [concerning discrimnation agai nst wonen who had
abortions] and their expanded neaning to their outernost limts.”
H R Rep. No. 963, Pt. 1, 99th Cong., 2d Sess. 24 (1986)
(mnority views opposing enactnent of bill). Indeed, Congress
ultimately included a provision in the Act addressing the
substantive question, see 20 U S.C. 1688, rather than precluding
a private right of action.

During the debates, Senator Hatch argued that “[t]he failure
to provide a particular share of contract opportunities to
m nority-owned businesses * * * could | ead Federal agencies to
undertake enforcenent action asserting that the failure to
provi de nore contracts to mnority-owned firms, standing al one,
is discrimnatory under agency disparate inpact regulations

i mpl ementing Title VI. * * * O course, advocacy groups wll be

able to bring private |lawsuits naking the sanme all egations before

federal judges.” 134 Cong. Rec. 4,257 (1988) (enphasis added);

see also id. at 99-100 (1988) (Sen. Hatch) (discussing
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enforcenment of disparate inpact standards by private plaintiffs);
130 Cong. Rec. 18,879-18,880 (1984) (Rep. Fields) (discussing
Guardi ans and asking rhetorically “will a State be subject to
private |lawsuits because the tests have a di sproportionate inpact
on mnorities?’).

Thi s understandi ng was al so preval ent anbng wi tnesses at the
congressi onal hearings, at which both supporters and opponents
noted the exi stence of the discrimnatory effects regul ations and
the fact that they could be enforced in federal court by private

parties. See Cvil R ghts Restoration Act of 1985: Joint

Heari ngs on H R 700 Before the House Comm on Educ. & Labor and

the Subcomm on Cvil & Const. Rights of the House Conm on the

Judiciary, 99th Cong., 1st Sess. 734, 1095, 1099 (1985); G vil
Ri ghts Act of 1984: Hearings on S. 2568 Before the Subcomm on

the Const. of the Senate Comm on the Judiciary, 98th Cong., 2d

Sess. 23-24, 153-154, 200 (1984).

Mor eover, this understanding of the |aw was al so put forth
by the Executive Branch. A nmenorandumfromthe O fice of
Managenent and Budget submitted during the hearings quoted the
Depart ment of Education's discrimnatory effects regul ati ons and
expl ai ned that “bar exans, nedical boards, teacher conpetency
exans, and a host of simlar standards all eged by advocacy groups
to have 'discrimnatory effects' would now be covered by the

existing requlations for the first tinme and woul d be subject to

agency enforcenent activities and private lawsuits.” Guvil

Ri ghts Act of 1984, supra, at 530 (second enphasis added). It

reiterated that expanding the definition of “progranf would “open

up all of a recipients' activities to private suits over
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practices deenmed to have 'discrimnatory effects,'” brought by
“menbers of the bar” acting as “private Attorneys General.” |d.
at 532.

“I'l]n discerning what it was that Congress understood we
necessarily attach great weight to agency representations to
Congress when the adm nistrators participated in drafting and
directly made known their views to Congress in conmttee

hearings.” Lindahl v. OPM 470 U S. 768, 788 (1985) (internal

quotation marks omtted). Congress understood that a
discrimnatory effects regulation could be enforced by private
parties and, with that understanding in m nd, broadened the scope
of the statute. |If Congress had intended by the 1988 anendnent
to expand the scope of the statute's coverage but not to extend
the privately enforceable discrimnatory effects standard, “there
woul d presunmably be sone indication in the legislative history to
this effect.” 1d. at 787. Here, there is none. To the
contrary, the legislative history indicates that Congress did not
intend to alter the substantive definition of what constituted
discrimnation. See S. Rep. No. 64, 100th Cong., 1st Sess. 29
(1987).

Under such circunstances, Congress' decision to anmend part
of the statute while | eaving another part “intact suggests that
Congress ratified” its understanding of how the discrimnatory

effects standard woul d be enforced. Hernan & Maclean v.

Huddl eston, 459 U. S. 375, 386 (1983); see also Merrill Lynch,
Pierce, Fenner & Smith v. Curran, 456 U S. 353, 381-382 (1982)

(where Congress has conducted a reexam nation and significant

anmendnent of a statute and left intact the provisions under which
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the federal courts had routinely and consistently inplied a cause
of action, this suggests that Congress affirmatively intended to
preserve that renedy).

G ven this Court's decisions in Georgia State Conference and

El ston, the consensus in the other courts of appeals, and the
clearly expressed congressional understanding, the district court
in this case did not err in holding that the discrimnatory
effects regul ations were enforceable by plaintiffs.
[11
DEFENDANTS WERE ON NOTI CE THAT A POLI CY DENYI NG THE BENEFI TS OF
| TS PROGRAM TO THOSE WHO CANNOT READ ENGLI SH COULD BE FOUND TO
VI OLATE TI TLE VI DI SCRI M NATORY EFFECTS REGULATI ONS
Def endants do not chall enge any of the district court's
factual findings, or the district court's use of the Title VII
di sparate inpact |legal framework in analyzing plaintiffs' Title
VI challenge. Nor do they contest the district court's
application of the facts to the |egal franmework. Instead,
defendants claim (Br. 40-54) that because Title VI is Spending
C ause legislation, ' they were entitled to notice that accepting

federal funds would prohibit themfromrequiring driver's |license

1 Al'though, as we noted on pp. 13-19, supra, the abrogation for

Title VI may withstand constitutional challenge as an exercise of
Congress' Section 5 authority, this Court has held that it is to
be viewed for purposes of statutory interpretation as Spending

Clause legislation. See Davis v. Mnroe County Bd. of Educ., 120

F.3d 1390, 1398-1399 (11th G r. 1997) (en banc), petition for
cert. granted, 119 S. C. 29 (1998).
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applicants to read English, that they did not receive that

notice, and thus an English-only rule could never be in violation

of Title VI. This argunent is wong in tw ways.

A. Title VI And Its Discrimnatory Effects Regul ati ons

Al one Provide Sufficient Notice To Recipients That
Accepting Federal Funds WII Limt Their Ability To
Excl ude I ndividuals Wio Do Not Speak English From The

Benefits O Their Prograns

Def endants are demandi ng notice at an unrealistic | evel of

specificity. Pennhurst State School & Hospital v. Halderman, 451

US 1, 17 (1981), requires that “if Congress intends to inpose a
condition on the grant of federal noneys, it nust do so

unanbi guously.” Once it is clear that a funding statute cones
with “strings” attached, however, the scope of the obligations is
governed by normal rules of statutory interpretation, including
deference to agency regulations. That the recipient may be
“surprised” by the court's application of a statute and its

regul ations to a given situation does not nean it was not
sufficiently on notice. As the Court explained in Bennett v.

Kent ucky Departnent of Education, 470 U. S. 656, 669 (1985),

al though a contract anal ogy may be hel pful in sonme instances, in

the end Spending Cl ause legislation is |leqgislation and “remai n[s]

W 1f, as we believe, defendants' argunents on this point are
erroneous, and given their failure to nount a |l egal or factual

chal l enge to any ot her aspect of the district court's decision,
it would follow that this Court should affirmthe district

court's liability determ nation.



- 40-
governed by statutory provisions expressing the judgnent of
Congress concerning desirable public policy.” As long as the
recipient is on notice that the federal noney it is receiving has
conditions attached, Pennhurst does not require that “every
i nproper” action be “specifically identified and proscribed in
advance.” 1d. at 666; see also id. at 669 (“Gven the structure
of the grant program the Federal Governnment sinply could not
prospectively resol ve every possi bl e anbi guity concerni ng
particul ar applications of the [statute's] requirenents.”).'?
Thus, for exanple, in determ ning whether catheterization
was a “related service” that fund recipients were required to
provi de under the Education of the Handi capped Act, the Court
made cl ear that although recipients had to be on notice that
providing “related services” was a condition for receiving
federal funds, it was appropriate to rely on agency regul ati ons

to define the breadth of the services required. See lrving
| ndep. Sch. Dist. v. Tatro, 468 U.S. 883, 891-892 & n.8 (1984);

see also Georgia Ass'n of Retarded Citizens v. McDaniel, 716 F.2d

1565, 1577 (11th G r. 1983) (“Pennhurst is sinply inapposite”

when Congress nmade it clear that States had the duty to provide

12/ pefendants' reliance (Br. 42, 43) on Gebser v. Lago Vista

| ndependent School District, 118 S. C. 1989 (1998), is also

unavai ling. The Court's holding that a recipient nust have

noti ce about the unauthorized actions of individuals before being
liable in danages for those actions, see id. at 1998-1999, is no
support for the proposition that a recipient nust have actual

know edge that its policies and practices are unl awful.
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i ndi vidual i zed education to each child with a disability; court
could properly order recipient to provide student with year-round
school i ng even though such a service “was absent fromthe
statute's explicitly required 'contract' terns”), vacated, 468
U S. 1213 (1984), reinstated in pertinent part, 740 F.2d 902
(11th Cir. 1984), cert. denied, 469 U. S. 1128 (1985).

Simlarly, ininterpreting Section 504 of the Rehabilitation
Act, 29 U S.C. 794, the Suprenme Court declined to apply Pennhur st
because Section 504's obligation not to discrimnate was cl ear.

See School Bd. of Nassau County v. Arline, 480 U. S. 273, 286 n. 15

(1987). It determ ned the scope of the non-discrimnation

obl i gati on based on “basic canons of statutory construction,”
including “the detailed regulations that inplenent” the statute.
Ibid. This Court relied on Arline to reject a Pennhurst-based
claimthat Section 504 did not give a recipient sufficient notice
that it could be required to provide and pay for interpreters for

deaf persons. See United States v. Board of Trustees, 908 F.2d

740, 750 (11th GCr. 1990). Instead, this Court found that the
reci pient was on notice of its general non-discrimnation
obligation, and deferred to agency regul ati ons, and the agency's
interpretation of its regulations, in finding that the recipient
was not in conpliance with that obligation. 1d. at 746, 752.

It is an unanbi guous condition on the receipt of all federal
funds that recipients conply with Title VI's non-di scrimnation
mandat e and the agencies' inplenenting regulations. See Gove

Cty College v. Bell, 465 U. S. 555, 575 (1984); Lau v. N chals,

414 U.S. 563, 568-569 (1974); id. at 570-571 (Stewart, J.,

concurring in result); Op. 1264 (quoting provisions of contract
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of assurance in which defendants agree to conply with “Title VI
of the Cvil R ghts Act of 1964 * * * and applicable regulatory
requirenents”). It was enough the defendants were on notice that
Title VI regulations prohibited recipients fromusing “criteria
or net hods of admi nistration which have the effect of subjecting
[individual s] to discrimnation because of their” national
origin. 49 C.F.R 21.5(b)(2) (DOT); 28 C.F.R 42.104(b)(2) (DQJ).
They did not also have to know that serving only those persons
who can read English could be found in sone instances to violate

t hese provisions.®

B 1t has been suggested, see Guardians, 463 U. S. at 598 (Wite,
J., joined by Rehnquist, J.), that a defendant nust have act ual

or constructive know edge that it is in violation of a |legal duty
in order for a private plaintiff to recover damages. Whatever
the strengths of that argunent in a case seeking conmpensatory
damages, they carry no wei ght when the only renedy sought is
prospective injunctive relief. In a typical case, a recipient
may respond to a court opinion that puts it on notice of its
specific obligations in a given circunstance by declining to
accept federal funds in the future, thus relieving itself of any

further obligations. See id. at 596-597; Doe v. Chiles, 136 F.3d

709, 722 (11th Gr. 1998).
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B. Title VI And Its Regul ati ons Have Been Consistently
Interpreted To Linmt Recipients' Ability To Exclude
| ndi vi dual s Who Do Not Speak English From The Benefits

O Their Prograns

Moreover, the district court's holding that adm ni stering
progranms in a manner that woul d disparately exclude a group of
peopl e who did not speak or read English would inplicate Title Vi
shoul d not have cone as a surprise to anyone.' In Lau, the
Suprene Court recogni zed that a federal fund recipient's denial
of an education to a group of non-English speakers violated Title
VI and its inplenmenting regulations. Although declining to
di ctate what renedial steps the school district was required to
take, the nmajority opinion held that “[i]t seenms obvious that the
Chi nese-speaking mnority receive fewer benefits than the
Engl i sh-speaking majority fromrespondents' school system which
deni es them a neani ngful opportunity to participate in the
educational program-- all earmarks of the discrimnation banned
by” the Title VI effects standard set forth in the regul ati ons of
t he then-Departnent of Health, Education, and Wlfare (HEW. 414

U S. at 568; accord id. at 570-571 (Stewart, J., concurring in

1 | ndeed, when Al abama's Attorney General reviewed defendants

English-Only policy in 1991, he noted that “requiring an ability
to understand English as a requirenent to participate in sone
state prograns mght be a violation of Title VI of the Gvil

Ri ghts Act of 1964,” unless justified by inportant state
interests (Qp. 1286).
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result).?'®

In response to Lau, the Departnent of Justice pronulgated a
provi sion which specifies the standard to be used by al
executive agencies in defining the circunstances in which
reci pients nust provide | anguage assistance, in witten form to

l'i mted-English-proficient individuals:?*®

13/ Wil e defendants attenpt to distinguish Lau by noting that

the Court did not opine as to the appropriate renedy (Br. 30-31,
53), they do not suggest that Lau is no |longer good law. In
fact, Congress imedi ately manifested its approval of Lau by
enacting provisions in the Educati on Anendnents of 1974, Pub. L.
No. 93-380, 88 105, 204, 88 Stat. 503-512, 515 (currently
codified at 20 U. S.C. 1703(f), and the Bilingual Education Act,
20 U.S.C. 7401 et seq.), that adopted the “essential hol ding” of
Lau (see Castaneda v. Pickard, 648 F.2d 989, 1008 (5th G

1981)) and provided funds to assist school districts in providing
bi I i ngual education to conply with Title VI and its regul ations
as interpreted in Lau. See H R Rep. No. 805, 93d Cong., 2d
Sess. 69 (1974); S. Rep. No. 763, 93d Cong., 2d Sess. 44-45
(1974); see also 20 U S.C. 7402(a)(15) (“the Federal Governnent,
as exenplified by title VI of the Cvil R ghts Act of 1964 * * *|
has a special and continuing obligation to ensure that States and
| ocal school districts take appropriate action to provide equal
educational opportunities to children and youth of limted
Engl i sh proficiency”).

¥ Since 1965, the Attorney General has been responsible for

coordi nating federal agencies' activities under Title VI. See

(continued. ..)
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Where a significant nunber or proportion of the popul ation
eligible to be served or likely to be directly affected by a
federally assisted program (e.g., affected by rel ocation)
needs service or information in a | anguage ot her than
English in order effectively to be infornmed of or to
participate in the program the recipient shall take
reasonabl e steps, considering the scope of the program and
the size and concentration of such popul ation, to provide
information in appropriate | anguages to such persons. This
requi renent applies with regard to witten material of the
type which is ordinarily distributed to the public.

28 C.F.R 42.405(d)(1).

O her federal agencies have |ikew se held | ongstanding
positions that denying benefits of a programto individuals who
cannot communicate in English inplicates Title VI's prohibition
on subjecting individuals to discrimnatory effects on the basis
of national origin. HEW the predecessor to the Departnent of
Educati on and Departnent of Health and Human Servi ces (HHS)
stated in a 1970 policy nmenorandum (cited with approval in Lau)
that “[w here [the] inability to speak and understand the English
| anguage excl udes national origin-mnority group children from
effective participation in the educational programoffered by a
school district, the district nust take affirmative steps * * *

to open its instructional programto these students.” 35 Fed.

/(... continued)
Exec. Order No. 11,247, 30 Fed. Reg. 12327 (1965); Exec. O der

No. 12250, 45 Fed. Reg. 72,995 (1980). When Congress charges
mul ti pl e agencies with enforcing a statute, the Suprene Court
general ly gives special deference to the regul ati ons pronul gat ed
by the agency charged by Executive Order with coordinating

gover nnent -wi de conpliance. See Consolidated Rail Corp. v.

Darrone, 465 U. S. 624, 634 (1984); Andrus v. Sierra Cub, 442

U S. 347, 357-358 (1979).
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Reg. 11,595 (1970).

In 1980, simlarly, the Ofice of Gvil R ghts (OCR) of HHS
announced that it “has conducted a | arge nunber of conplaint
i nvestigations and conpliance reviews in this area. In these
cases, OCR has consistently concluded that recipients have an
obligation under Title VI to communicate effectively with persons
of limted English proficiency.” 45 Fed. Reg. 82,972 (1980). As
recently as last year, HHS i ssued a gui dance nmenorandum t hat
noted that “[t]he United States is * * * home to mllions of
national origin mnority individuals who are limted in their
ability to speak, read, wite and understand the Engli sh
| anguage” and that “[b]ecause of these |anguage barriers,
[limted English proficiency (LEP)] persons are often excluded
from prograns or experience delays or denials of services from
reci pients of Federal assistance.” It concluded that “[w here
such barriers discrimnate or have had the effect of
discrimnating on the basis of national origin, OCR has required
reci pients to provide | anguage assi stance to LEP persons.” (W
have attached this nenorandum which was before the district
court (Op. 1282), as an addendumto this brief.) See also Mary
K. Gllespie & Cynthia G Schneider, Are Non-English Speaking

d ai mants Served by Unenpl oynent Conpensati on Prograns?, 29 U

Mch. J.L. Ref. 333, 350 n.116 (1996) (collecting agency letters
i nvol ving findings of nonconpliance). These consistent
interpretations by adm nistrative agencies of their Title VI
regul ations are “controlling unless plainly erroneous or

i nconsistent with the regulation.” Auer v. Robbins, 117 S. O

905, 911 (1997) (deferring to amicus brief filed by agency); see
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al so Bazenore v. Friday, 478 U. S. 385, 409 (1986); Board of
Trustees, 908 F.2d at 746.

Def endants do not contest the existence of this |ongstanding
adm nistrative interpretation of Title VI and its regul ations.
| nstead, they argue (Br. 52-53) that courts have rejected clainms
al l eging that English-only rules have a disparate inpact on the

basis of national origin under Title VII, see Garcia v. Spun

St eak Conpany, 998 F.2d 1480 (9th Cr.), cert. denied, 512 U. S.

1228 (1994); Grcia v. door, 618 F.2d 264 (5th Cr. 1980), cert.

denied, 449 U S. 1113 (1981), and that those decisions should
apply here as well. But those cases rejected chall enges by

bi I i ngual enpl oyees to workpl ace rul es prohibiting enpl oyees from
speaki ng i n | anguages ot her than English. These opinions
reasoned that although the rule affected Hi spanics

di sproportionately, the rule did not inpose a hardship on persons
who coul d speak both English and anot her | anguage because those

persons coul d al ways choose to speak in English. See Spun Steak,

998 F.2d at 1486, 1490; door, 618 F.2d at 270-271.'

7 Defendants attenpt to draw fromthe Ninth Circuit's rejection

of the EECC s presunption that enpl oyees who speak | anguages
other than English will always be adversely effected when
English-only rules are inplenmented, see 998 F.2d at 1489, the
general rule (Br. 35-36, 54) that reliance on agency regul ations
about English-only policies is never appropriate. But Congress
did not give the EECC authority to pronul gate substantive
regul ati ons, see EEOC v. Arabian Am G| Co., 499 U S. 244, 257

(1991), so its interpretations of Title VII are not entitled to

(conti nued. . .)
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Even if this reasoning is correct, it is irrelevant to this

case. Defendants ignore that in Spun Steak, the Ninth Grcuit

relied on door to remand the case for further proceedi ngs on
whet her a sufficient hardshi p had been shown by those enpl oyees
who spoke no English. “As applied '[t]o a person who speaks only
one tongue or to a person who has difficulty using another

| anguage t han the one spoken in his hone,' an English-only rule

m ght well have an adverse inpact.” Spun Steak, 998 F.2d at 1488

(quoting Goor, 618 F.2d at 270). This is precisely the finding
the district court made in this case: that there is a group of
peopl e (disproportionately foreign-born) who cannot read in
English and who suffer a tangi bl e adverse effect from defendants’
Engl i sh-only policy because they are deprived of driver's
licenses for which they are otherwise qualified (Op. 1292, 1297-
1298). G ven the defendants' decision not to challenge the
district court's factual finding that |egitimte government
interests were not substantially furthered by excluding these

i ndividuals fromreceiving regular driver's licenses (Op. 1298-

(... continued)
the sane |l evel of deference to which Title VI agency regul ations

and interpretations are entitled. And, as we note in the text,
the Ninth Circuit agreed with the prem se of the EECC gui deli ne
-- that English-only rules have a disparate inpact on the basis
of national origin. The presunption rejected by the N nth
Circuit -- that such inpacts were sufficiently adverse to rise to
the level of a Title VII violation in every case -- was
unnecessary in the instant case given the uncontested factual

findings of the court.
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1313), ' the district court's judgnent in the instant case falls

18/ Al though States have a legitimate interest in conplying with

federal |aw, the federal governnment does not require States to
test applicants for driver’s licenses only in English. Federal

| aw currently provides that drivers of commercial notor vehicles
(defined to include vehicles weighing nore that 10, 000 pounds,
designed to transport nore than 15 passengers, or used to trans-
port hazardous waste, see 49 CF.R 390.5), are not qualified un-
| ess they can “read and speak the English | anguage sufficiently
to converse with the general public, to understand hi ghway traf-
fic signs and signals in the English | anguage, to respond to
official inquiries, and to nake entries on reports and records”
(49 CF.R 391.11(b)(2)). States are required to enforce this
standard and conpatible State regulations as a condition of
receiving certain federal grants (49 U. S.C. 31102(a)). The

Engl i sh-1 anguage requirement is now under review (see 62 Fed.
Reg. 45,200 (1997)). But even as presently witten, it does not
i npose an English proficiency requirenent on persons who seek a
regular driver's license. Mreover, this provision does not
require States to adm nister the commercial driver's |icensing
(CDL) test in English. “The [Federal Hi ghway Adm nistration]
never made speaking English a specific prerequisite for the CDL,
and, in fact, proposed and | ater authorized adm nistration of the
CDL test in foreign | anguages” (62 Fed. Reg. 45,200). Thus, the
district court opinion does not call into question the validity
of this federal regulation (see Op. 1309-1310 (distinguishing

commercial driver's licenses on safety and other grounds)).
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neatly in line with the rationale of Spun Steak and d oor.

*x * % % *

Def endants conplain (Br. 48, 52) that the district court
or- dered themto “speak in foreign tongues,” and that such an
order is unworkable. That conplaint is premature at best. The
dis- trict court held the defendants' per se rule was invalid
“[wlith- out deciding which practices neet the requirenents of
Title VI” (Op. 1306). It prohibited themfrom®“enforcing * * *
the Depart- nment's English-Only Policy,” and ordered themto
“fashion propos- ed policies and practices for the acconmodati on
of Al abama's non-English speaking residents who seek Al abama
driver's licenses” (Op. 1315-1316). Because the defendants have
not yet proposed a neans of conpliance, much | ess had the
district court rule on the sufficiency of their proposal, there
is no reason to address what would constitute an appropriate
court-ordered renedy in this case. See 28 C.F.R 42.405(d)(1)
(requiring recipients to take “reasonabl e steps”); Addendum at 1,
3 (noting need for flexibil- ity in choosing appropriate renedy).

CONCLUSI ON
The judgnent of the district court should be affirned.
Respectful ly subm tted,

Bl LL LANN LEE
Acting Assistant Attorney Ceneral

DENNI S J. DI MSEY
SETH M GALANTER
Att or neys
Departnent of Justice
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