


Office of the Secretary of Labor

agency. See also the definitions of eligi-
ble applicant and participant in this sec-
tion.

Applicant for employment means the
person or persons who make(s) applica-
tion for employment with a recipient
of Federal financial assistance under
JTPA.

Application for assistance means the
process by which required documenta-
tion is provided to the Governor, recip-
ient, or Department prior to and as a
condition of receiving Federal financial
assistance under JTPA (including both
new and continuing assistance).

Application for benefits means the
process by which written information
is provided by applicants or eligible ap-
plicants prior to and as a condition of
receiving benefits or services from a re-
cipient of financial assistance from the
Department of Labor under JTPA.

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Assistant Secretary means the Assist-
ant Secretary for Administration and
Management, United States Depart-
ment of Labor.

Auxiliary aids or services includes—

(1) Qualified interpreters, notetakers,
transcription services, written mate-
rials, telephone handset amplifiers, as-
sistive listening systems, telephones
compatible with hearing aids, closed
caption decoders, open and closed cap-
tioning, telecommunications devices
for deaf persons (TDDs), videotext dis-
plays, or other effective means of mak-
ing aurally delivered materials avail-
able to individuals with hearing im-
pairments;

(2) Qualified readers, taped texts,
audio recordings, brailled materials,
large print materials, or other effective
means of making visually delivered
materials available to individuals with
visual impairments;

(3) Acquisition or modification of
equipment or devices; and

(4) Other similar services and ac-
tions.

Beneficiary means the person or per-
sons intended by Congress to receive
benefits or services from a recipient of
Federal financial assistance under
JTPA.
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Citizenship: See Discrimination on the
ground of citizenship.

Department means the U.S. Depart-
ment of Labor (DOL), including its
agencies and organizational units.

Director means the Director, Direc-
torate of Civil Rights (DCR), Office of
the Assistant Secretary for Adminis-
tration and Management, U.S. Depart-
ment of Labor, or a designee author-
ized to act for the Director.

Directorate means the Directorate of
Civil Rights (DCR), Office of the Assist-
ant Secretary for Administration and
Management, U.S. Department of
Labor.

Disability means, with respect to an
individual, a physical or mental im-
pairment that substantially limits one
or more of the major life activities of
such individual; a record of such an im-
pairment; or being regarded as having
such an impairment.

(1)(i) The phrase physical or mental im-
pairment means—

(A) Any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more
of the following body systems: Neuro-
logical, musculoskeletal, special sense
organs, respiratory (including speech
organs), cardiovascular, reproductive,
digestive, genitourinary, hemic and
lymphatic, skin, and endocrine;

(B) Any mental or psychological dis-
order such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities.

(ii) The phrase physical or mental im-
pairment includes, but is not limited to,
such contagious and noncontagious dis-
eases and conditions as orthopedic, vis-
ual, speech and hearing impairments,
cerebral palsy, epilepsy, muscular dys-

trophy, multiple sclerosis, cancer,
heart disease, diabetes, mental retar-
dation, emotional illness, specific
learning disabilities, HIV disease
(whether symptomatic or asymp-

tomatic), tuberculosis, drug addiction,
and alcoholism. The term impairment
does not include homosexuality or bi-
sexuality.

(2) The phrase major life activities
means functions such as caring for
one’s self, performing manual tasks,
walking, seeing, hearing, speaking,
breathing, learning, and working.
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(3) The phrase has a record of such an
impairment means has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.

(4) The phrase is regarded as having an
impairment means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but that is treated
by the recipient as constituting such a
limitation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the recipient as hav-
ing such an impairment.

(5) Consistent with amendments to
the Rehabilitation Act of 1973 and to
the JTPA, and with the ADA, this part
uses the term disability in place of the
term handicap. The two terms are in-
tended to have identical meanings.

Discrimination on the ground of citizen-
ship means a denial of participation in
programs or activities financially as-
sisted in whole or in part under JTPA
to persons on the basis of their status
as citizens or nationals of the United
States, lawfully admitted permanent
resident aliens, lawfully admitted refu-
gees and parolees, or other individuals
authorized by the Attorney General to
work in the United States.

Eligible applicant means an applicant
who has been determined eligible to
participate in one or more titles under
JTPA.

Entity means any corporation, part-
nership, joint venture, unincorporated
association, or State or local govern-
ment, and any agency, instrumentality
or subdivision of such a government.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock, or other real or personal prop-
erty or interest in such property.

Federal financial assistance under
JTPA means any grant, cooperative
agreement, loan, contract; any
subgrant made with a recipient of a
grant or subcontract made pursuant to
a JTPA contract; or any other arrange-
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ment by which the Department pro-
vides or otherwise makes available as-
sistance under JTPA in the form of:

(1) Funds, including funds made
available for the acquisition, construc-
tion, renovation, restoration or repair
of a building or facility or any portion
thereof;

(2) Services of Federal personnel; or

(3) Real or personal property or any
interest in or use of such property, in-
cluding:

(i) Transfers or leases of such prop-
erty for less than fair market value or
for reduced consideration;

(if) Proceeds from a subsequent
transfer or lease of such property if the
Federal share of its fair market value
is not returned to the Federal Govern-
ment; or

(iii) Any other thing of value by way
of grant, loan, contract, or cooperative
agreement (other than a procurement
contract or a contract of insurance or
guaranty).

Governor means the chief elected offi-
cial of any State or his or her designee.

Grant applicant means the entity
which submits the required documenta-
tion to the Governor, recipient, or the
Department, prior to and as a condi-
tion of receiving Federal financial as-
sistance under JTPA.

Guideline means written informa-
tional material supplementing an
agency’s regulations and provided to
grant applicants and recipients to pro-
vide program-specific interpretations
of their responsibilities under the regu-
lations.

Illegal use of drugs means the use of
drugs, the possession or distribution of
which is unlawful under the Controlled
Substances Act. lllegal use of drugs does
not include the use of a drug taken
under supervision of a licensed health
care professional, or other uses author-
ized by the Controlled Substances Act
or other provisions of Federal law.

Individual with a disability means a
person who has a disability, as defined
in this section. The term impairment
does not include homosexuality or bi-
sexuality; therefore, the term individ-
ual with a disability does not include an
individual on the basis of homosexual-
ity or bisexuality.
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(1) The term individual with a disabil-
ity does not include an individual on
the basis of:

(i) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism,
gender identity disorders not resulting
from physical impairments, or other
sexual behavior disorders;

(ii) Compulsive gambling, kleptoma-
nia, or pyromania; or

(iii) Psychoactive substance use dis-
orders resulting from current illegal
use of drugs.

(2) The term individual with a disabil-
ity also does not include an individual
who is currently engaging in the illegal
use of drugs, when a recipient acts on
the basis of such use. This limitation
should not be construed to exclude as
an individual with a disability an indi-
vidual who:

(i) Has successfully completed a su-
pervised drug rehabilitation program
and is no longer engaging in the illegal
use of drugs, or has otherwise been re-
habilitated successfully and 1is no
longer engaging in such use;

(i) Is participating in a supervised
rehabilitation program and is no longer
engaging in such use; or

(iii) Is erroneously regarded as engag-
ing in such use, but is not engaging in
such use, except that it shall not be a
violation of the nondiscrimination and
equal opportunity provisions of JTPA
or this part for a recipient to adopt or
administer reasonable policies or pro-
cedures, including but not limited to
drug testing, designed to ensure that
an individual described in paragraph
(2)(i) or (2)(ii) of this definition is no
longer engaging in the illegal use of
drugs.

(3) With regard to employment, the
term individual with a disability does
not include any individual who is an al-
coholic whose current use of alcohol
prevents such individual from perform-
ing the duties of the job in question or
whose employment, by reason of such
current alcohol abuse, would con-
stitute a direct threat to property or
the safety of others.

JTPA means the Job Training Part-
nership Act of 1982, as amended, Public
Law 97-300, 96 Stat. 1322 (29 U.S.C. 1501
et seq.), including the Nontraditional
Employment for Women Act of 1991,
Public Law 102-235, 105 Stat. 1806 (29
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U.S.C. 1501), and the Job Training Re-
form Amendments of 1992, Public Law
102-367, 106 Stat. 1021.

JTPA-funded program or activity
means a program or activity, operated
by a recipient and funded under JTPA,
for the provision of services, financial
aid, or other benefit to individuals (in-
cluding but not limited to education or
training, health, welfare, housing, so-
cial service, rehabilitation or other
services, whether provided through em-
ployees of the recipient or by others
through contract or other arrange-
ments with the recipient, and including
work opportunities and cash, loan or
other assistance to individuals), or for
the provision of facilities for furnish-
ing services, financial aid, or other
benefits to individuals. It also includes
services, financial aid, or other bene-
fits provided in facilities constructed
with the aid of Federal financial assist-
ance under JTPA. It further includes
services, financial aid, or other bene-
fits provided with the aid of any non-
JTPA funds, property, or other re-
sources required to be expended or
made available for the program to
meet matching requirements or other
conditions which must be met in order
to receive the Federal financial assist-
ance under JTPA.

Methods of Administration means the
written document and supporting docu-

mentation developed pursuant to
§34.33.
National Programs means programs

receiving Federal funds under JTPA di-
rectly from the Department. Such pro-
grams include, but are not limited to,
programs funded under title IV of
JTPA, such as the Migrant and Sea-
sonal Workers Programs, Native Amer-
icans Programs, Job Corps, National
Activities and such Veterans’ Employ-
ment programs as are funded by the
Department. National programs also in-
cludes programs funded under certain
titles of the Nontraditional Employ-
ment for Women Act.

Noncompliance means a failure of a
recipient to comply with any of the ap-
plicable requirements of the non-
discrimination and equal opportunity
provisions of JTPA or this part.

Participant means an individual who
has been determined to be eligible to
participate in and who is receiving
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services (except post-termination and
follow-up services) under a program au-
thorized by JTPA. Participation shall
be deemed to commence on the first
day, following determination of eligi-
bility, on which the participant began

receiving subsidized employment,
training, or other services provided
under JTPA.

Parties to a hearing means the De-
partment and the grant applicant(s) or
recipient(s).

Prohibited ground means any basis
upon which it is illegal to discriminate
under the nondiscrimination and equal
opportunity provisions of JTPA or this
part, i.e., race, color, religion, sex, na-
tional origin, age, disability, political
affiliation or belief, and, for bene-
ficiaries only, citizenship or participa-
tion in JTPA.

Qualified individual with a disability
means:

(1) With respect to employment, an
individual with a disability who, with
or without reasonable accommodation,
is capable of performing the essential
functions of the job in question;

(2) With respect to services, an indi-
vidual with a disability who meets the
essential eligibility requirements for
the receipt of such services;

(3) With respect to employment and
employment-related training pro-
grams, an individual with a disability
who meets the eligibility requirements
for participation in JTPA and who,
with or without reasonable accommo-
dation, is capable of performing the es-
sential functions of the job or meets
the qualifications of the training pro-
gram, as applicable.

Recipient means any entity to which
Federal financial assistance under any
title of JTPA is extended, either di-
rectly or through the Governor or
through another recipient (including
any successor, assignee, or transferee
of a recipient), but excluding the ulti-
mate beneficiaries of the JTPA-funded
program or activity and the Governor.
Recipient includes, but is not limited
to: Job Corps Centers and Center oper-
ators (excluding federally-operated Job
Corps Centers), State Employment Se-
curity Agencies, State-level agencies
that administer JTPA funds, SDA
grant recipients, Substate grant recipi-
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ents and service providers, as well as
National Program recipients.

Respondent means the grant appli-
cant or recipient against which a com-
plaint has been filed pursuant to the
nondiscrimination and equal oppor-
tunity provisions of JTPA or this part.

SDA grant recipient means the entity
that receives JTPA funds for a service
delivery area (SDA) directly from the
Governor.

Secretary means the Secretary of
Labor, U.S. Department of Labor, or
his or her designee.

Service provider means the operator of
any JTPA-funded program or activity
that receives funds from or through an
SDA grant recipient or a Substate
grantee.

Small recipient means a recipient who
serves fewer than 15 beneficiaries, and
employs fewer than 15 employees at all
times during a grant year.

Solicitor means the Solicitor of Labor,
U.S. Department of Labor, or his or her
designee.

State means the individual states of
the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, the Virgin Islands, American
Samoa, Guam, Wake Island, the Com-
monwealth of the Northern Mariana lIs-
lands, the Federated States of Microne-
sia, the Republic of the Marshall Is-
lands, and Palau.

State Employment Security Agency
(SESA) means the State agency which,
under the State Administrator, con-
tains both the State Employment Serv-
ice agency (State agency) and the
State unemployment compensation
agency.

State Programs means programs fund-
ed in whole or in part under JTPA
wherein the Governor and/or State re-
ceives and disburses the grant to or
through SDA grant recipients or Sub-
state grantees. Such programs include
but are not limited to those programs
funded in whole or in part under titles
Il or 11l of JTPA. State programs also
includes State Employment Security
Agencies.

Substate grantee means that agency or
organization selected to administer
programs pursuant to section 312(b) of
JTPA. The Substate grantee is the en-
tity that receives title 11l funds for a
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substate area directly from the Gov-
ernor.

Terminee means a participant termi-
nating during the applicable program
year.

§34.3 Discrimination prohibited.

No individual in the United States
shall, on the ground of race, color, reli-
gion, sex, national origin, age, disabil-
ity, political affiliation or belief, and
for beneficiaries only, citizenship or
participation in JTPA, be excluded
from participation in, denied the bene-
fits of, subjected to discrimination
under, or denied employment in the ad-
ministration of or in connection with
any JTPA-funded program or activity.

§34.4 Specific discriminatory actions
prohibited on the ground of race,
color, religion, sex, national origin,
age, political affiliation or belief,
citizenship, or participation in
JTPA.

(a) For the purposes of this section,
prohibited ground means race, color,
religion, sex, national origin, age, po-
litical affiliation or belief, and for
beneficiaries only, citizenship or par-
ticipation in JTPA. A recipient shall
not, directly or through contractual,
licensing, or other arrangements, on a
prohibited ground:

(1) Deny an individual any service, fi-
nancial aid, or benefit provided under
the JTPA-funded program or activity;

(2) Provide any service, financial aid,
or benefit to an individual which is dif-
ferent, or is provided in a different
manner, from that provided to others
under the JTPA-funded program or ac-
tivity;

(3) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his or her receipt of any
service, financial aid, or benefit under
the JTPA-funded program or activity;

(4) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid, or benefit
under the JTPA-funded program or ac-
tivity;

(5) Treat an individual differently
from others in determining whether he
or she satisfies any admission, enroll-
ment, eligibility, membership, or other
requirement or condition for any serv-
ice, financial aid, function or benefit
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provided under the JTPA-funded pro-
gram or activity;

(6) Deny or limit an individual with
respect to any opportunity to partici-
pate in the JTPA-funded program or
activity, or afford him or her an oppor-
tunity to do so which is different from
that afforded others under the JTPA-
funded program or activity;

(7) Deny an individual the oppor-
tunity to participate as a member of a
planning or advisory body which is an
integral part of the JTPA-funded pro-
gram or activity;

(8) Aid or perpetuate discrimination
by providing significant assistance to
an agency, organization, or person that
discriminates on a prohibited ground in
providing any service, financial aid, or
benefit to applicants or participants in
the JTPA-funded program or activity;

(9) Refuse to accommodate a person’s
religious practices or beliefs, unless to
do so would result in undue hardship;
or

(10) Otherwise limit on a prohibited
ground an individual in enjoyment of
any right, privilege, advantage, or op-
portunity enjoyed by others receiving
any aid, benefit, service, or training.

(b) In determining the types of serv-
ices, financial aid or other benefits or
facilities that will be provided under
any JTPA-funded program or activity,
or the class of individuals to whom or
the situations in which such services,
financial aid, or other benefits or fa-
cilities will be provided, a recipient
shall not use, directly or through con-
tractual, licensing, or other arrange-
ments, standards, procedures or cri-
teria that have the purpose or effect of
subjecting individuals to discrimina-
tion on a prohibited ground or that
have the purpose or effect of defeating
or substantially impairing, on a pro-
hibited ground, accomplishment of the
objectives of the JTPA-funded program
or activity. This paragraph applies to
the administration of JTPA- funded
programs or activities providing serv-
ices, financial aid, benefits or facilities
in any manner, including, but not lim-

ited to, recruitment, registration,
counseling, testing, guidance, selec-
tion, placement, appointment, train-

ing, referral, promotion and retention.
(¢) In determining the site or loca-
tion of facilities, a grant applicant or
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an Equal Opportunity Officer. The re-
sponsibility for ensuring service pro-
vider compliance with the non-
discrimination and equal opportunity
provisions of JTPA and this part shall
rest with the Governor, SDA grant re-
cipient or Substate grantee, as pro-
vided in the State’s Methods of Admin-
istration.

§34.23 Dissemination of policy.

(a) Initial and Continuing Notice. (I) A
recipient shall provide initial and con-
tinuing notice that it does not dis-
criminate on any prohibited ground,
to: Applicants, eligible applicants, par-
ticipants, applicants for employment,
employees, and members of the public,
including those with impaired vision or
hearing, and unions or professional or-
ganizations holding collective bargain-
ing or professional agreements with
the recipient.

(2) The notice requirement imposed
pursuant to paragraph (a)(1) of this sec-
tion requires, at a minimum, that the
notice specified in paragraph (a)(5) of
this section be: posted prominently, in
reasonable numbers and places; dis-
seminated in internal memoranda and
other written communications; in-
cluded in handbooks or manuals; and
made available to each participant and
made a part of the participant’s file.
The required notice to the public appli-
cable to generally-distributed publica-
tions is contained in paragraph (b) of
this section.

(3) The recipient shall provide that
the initial and continuing notice re-
quired by paragraph (a) of this section
be provided in appropriate formats to
individuals with visual impairments.
Where notice has been given in an al-
ternate format to a participant with a
visual impairment, a record that such
notice has been given shall be made a
part of the participant’s file.

(4) The notice required by paragraph
(a) of this section must be provided
within 90 days of the effective date of
this part or of the date this part first
applies to the recipient, whichever
comes later.

(5) The notice required by paragraph
(a) of this section shall contain the fol-
lowing prescribed language:
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EQUAL OPPORTUNITY IS THE LAW

This recipient is prohibited from discrimi-
nating on the ground of race, color, religion,
sex, national origin, age, disability, political
affiliation or belief, and for beneficiaries
only, citizenship or participation in pro-
grams funded under the Job Training Part-
nership Act, as amended (JTPA), in admis-
sion or access to, opportunity or treatment
in, or employment in the administration of
or in connection with, any JTPA-funded pro-
gram or activity. If you think that you have
been subjected to discrimination under a
JTPA-funded program or activity, you may
file a complaint within 180 days from the
date of the alleged violation with the recipi-
ent’s Equal Opportunity Officer (or the per-
son designated for this purpose), or you may
file a complaint directly with the Director,
Directorate of Civil Rights (DCR), U.S. De-
partment of Labor, 200 Constitution Avenue
NW., room N-4123, Washington, DC 20210. If
you elect to file your complaint with the re-
cipient, you must wait until the recipient
issues a decision or until 60 days have
passed, whichever is sooner, before filing
with DCR (see address above). If the recipi-
ent has not provided you with a written deci-
sion within 60 days of the filing of the com-
plaint, you need not wait for a decision to be
issued, but may file a complaint with DCR
within 30 days of the expiration of the 60-day
period. If you are dissatisfied with the recipi-
ent’s resolution of your complaint, you may
file a complaint with DCR. Such complaint
must be filed within 30 days of the date you
received notice of the recipient’s proposed
resolution.

(6) The Governor, the SDA grant re-
cipient or the Substate grantee, as de-
termined by the Governor in that
State’s Methods of Administration,
shall be responsible for meeting the no-
tice requirement of paragraph (a) of
this section with respect to its service
providers.

(7) Recipient’s responsibility to pro-
vide notice. Whenever a recipient
passes on Federal financial assistance
under JTPA to another recipient, the
recipient passing on such assistance
shall provide the recipient receiving
the assistance with the notice pre-
scribed in paragraph (a)(5) of this sec-
tion.

(b) Publications. (1) In recruitment
brochures and other materials which
are ordinarily distributed to the public
to describe programs funded under
JTPA or the requirements for partici-
pation by recipients and participants,
recipients shall indicate that the
JTPA-funded program or activity in
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question is an ‘“‘equal opportunity em-
ployer/program’ and that ‘‘auxiliary
aids and services are available upon re-
quest to individuals with disabilities.”
Where such materials indicate that the
recipient may be reached by telephone,
the materials shall state the telephone
number of the TDD or relay service
used by the recipient, as required by
§34.6.

(2) Recipients required by law or reg-
ulation to publish or broadcast pro-
gram information in the news media
shall ensure that such publications and
broadcasts state that the JTPA-funded
program or activity in question is an
equal opportunity employer/program
(or otherwise indicate that discrimina-
tion in the JTPA-funded program or
activity is prohibited by Federal law),
and indicate that auxiliary aids and
services are available upon request to
individuals with disabilities.

(3) A recipient shall not use or dis-
tribute a publication of the type de-
scribed in paragraph (b) of this section
which suggests, by text or illustration,
that such recipient treats beneficiaries,
applicants, participants, employees or
applicants for employment differently
on any prohibited ground specified in
§34.1(a), except as such treatment is
otherwise permitted under Federal law
or this part.

(c) Services or information in a lan-
guage other than English. A significant
number or proportion of the population
eligible to be served or likely to be di-
rectly affected by a JTPA-funded pro-
gram or activity may need service or
information in a language other than
English in order that they be effec-
tively informed of or able to partici-
pate in the JTPA-funded program or
activity. In such circumstances, the re-
cipient shall take reasonable steps,
considering the scope of the program
and the size and concentration of such
population, to provide to such persons,
in appropriate languages, the informa-
tion needed; the initial and continuing
notice required pursuant to paragraph
(a) of this section; and such written
materials as are distributed pursuant
to paragraph (b) of this section.

(d) Orientation. The recipient shall,
during each presentation to orient new
participants and/or new employees to
its JTPA-funded program or activity,

29 CFR Subtitle A (7-1-98 Edition)

include a discussion of participants’
and/or employees’ rights under the
nondiscrimination and equal oppor-
tunity provisions of JTPA and this
part, including the right to file a com-
plaint of discrimination with the recip-
ient or the Director.

(e) As provided in §34.6, the recipient
shall take appropriate steps to ensure
that communications with individuals
with disabilities are as effective as
communications with others.

§34.24 Data and information collec-
tion; confidentiality.

(a) Data and information collection.
The Director shall not require submis-
sion of data that can be obtained from
existing reporting requirements or
sources, including those of other agen-
cies, if the source is known and avail-
able to the Director.

(1) Each recipient shall collect such
data and maintain such records, in ac-
cordance with procedures prescribed by
the Director, as the Director finds nec-
essary to determine whether the recipi-
ent has complied or is complying with
the nondiscrimination and equal oppor-
tunity provisions of JTPA or this part.

(2) Such records shall include, but are
not limited to, records on applicants,
eligible applicants, participants,
terminees, employees and applicants
for employment. Each recipient shall
record the race/ethnicity, sex, age, and
where known, disability status, of
every applicant, eligible applicant, par-
ticipant, terminee, applicant for em-
ployment and employee. Such informa-
tion shall be stored in such a manner
as to ensure confidentiality and shall
be used only for the purposes of record-
keeping and reporting; determining eli-
gibility, where appropriate, for JTPA-
funded programs or activities; deter-
mining the extent to which the recipi-
ent is operating its JTPA-funded pro-
gram or activity in a nondiscrim-
inatory manner; or other use author-
ized by the nondiscrimination and
equal opportunity provisions of JTPA
or this part.

(3 In addition to the information
which shall be collected, maintained,
and upon request, submitted to the Di-
rectorate pursuant to paragraphs (a)(1)
and (a)(2) of this section:
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(i) Each grant applicant and recipient
shall promptly notify the Director of
any administrative enforcement ac-
tions or lawsuits filed against it alleg-
ing discrimination on the ground of
race, color, religion, sex, national ori-
gin, age, disability, political affiliation
or belief, and for beneficiaries only,
citizenship or participation in JTPA;

(ii) Each grant applicant (as part of
its application) and recipient (as part
of a compliance review conducted pur-
suant to §34.40 (b) or (c), or monitoring
activity carried out pursuant to §34.34)
shall provide: the name of any other
Federal agency that conducted a civil
rights compliance review or complaint
investigation during the two preceding
years in which the grant applicant or
recipient was found to be in noncompli-
ance; and shall identify the parties to,
the forum of, and case numbers per-
taining to, any administrative enforce-
ment actions or lawsuits filed against
it during the two years prior to its ap-
plication (or, with respect to recipi-
ents, its renewal application) which al-
lege discrimination on the ground of
race, color, religion, sex, national ori-
gin, age, disability, political affiliation
or belief, citizenship or participation in
JTPA;

(iii) Each recipient shall maintain a
log of complaints filed with it that al-
lege discrimination on the ground of
race, color, religion, sex, national ori-
gin, age, disability, political affiliation
or belief, citizenship or participation in
JTPA. The log shall include: the name
and address of the complainant; the
ground of the complaint, i.e., race,
color, religion, sex, national origin,
age, disability, political affiliation or
belief, citizenship or participation in
JTPA,; a description of the complaint;
the date the complaint was filed; the
disposition and date of disposition of
the complaint; and other pertinent in-
formation.

(4) At the discretion of the Director,
grant applicants and recipients may be
required to provide such information
and data as are necessary to inves-
tigate complaints and conduct compli-
ance reviews on grounds prohibited
under the nondiscrimination and equal
opportunity provisions of JTPA and
this part, other than race/ethnicity,
sex, age, and disability.
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(5) At the discretion of the Director,
recipients may be required to provide
such particularized information and/or
to submit such periodic reports as the
Director deems necessary to determine
compliance with the nondiscrimination
and equal opportunity provisions of
JTPA or this part.

(6) At the discretion of the Director,
grant applicants may be required to
submit such particularized information
as iIs necessary to determine whether
or not the grant applicant, if funded,
would be able to comply with the non-
discrimination and equal opportunity
provisions of JTPA or this part.

(7) Service Providers. A service pro-
vider’s responsibility for collecting and
maintaining the information required
pursuant to this section may be as-
sumed by the Governor, SDA grant re-
cipient or Substate grantee, as pro-
vided in the State’s Methods of Admin-
istration.

(b) Access to sources of information. (1)
Each grant applicant and recipient
shall permit access by the Director
during normal business hours to its
premises and to its employees and par-
ticipants, to the extent that such indi-
viduals are on the premises during the
course of the investigation, for the pur-
pose of conducting complaint inves-
tigations, compliance reviews, mon-
itoring activities associated with a
State’s development and implementa-
tion of a Methods of Administration,
and inspecting and copying such books,
records, accounts and other materials
as may be pertinent to ascertain com-
pliance with and ensure enforcement of
the nondiscrimination and equal oppor-
tunity provisions of JTPA or this part.

(2) Asserted considerations of privacy
or confidentiality shall not be a basis
for withholding information from the
Directorate and shall not bar the Di-
rectorate from evaluating or seeking to
enforce compliance with the non-
discrimination and equal opportunity
provisions of JTPA and this part. In-
formation obtained pursuant to the re-
quirements of this part shall be used
only in connection with compliance
and enforcement activities pertinent to
the nondiscrimination and equal oppor-
tunity provisions of JTPA and this
part. Whenever any information re-
quired of a grant applicant or recipient
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is in the exclusive possession of an-
other agency or institution which, or
person who, fails or refuses to furnish
such information, the grant applicant
or recipient shall provide certification
to the Directorate of such refusal and
the efforts it has made to obtain the
information.

(c) Record retention requirements. (1)
Each recipient shall maintain for a pe-
riod of not less than three years from
the close of the applicable program
year, applicant, eligible applicant, par-
ticipant, terminee, employee and appli-
cant for employment records; and such
other records as are required under this
part or by the Director. (2) Records re-
garding complaints and actions taken
thereunder shall be maintained for a
period of not less than three years from
the date of resolution of the complaint.

(d) Confidentiality. The identity of
any person who furnishes information
relating to, or assisting in, an inves-
tigation or a compliance review shall
be kept confidential to the extent pos-
sible, consistent with a fair determina-
tion of the issues. A person whose iden-
tity it is necessary to disclose shall be
protected from retaliation (see §34.8).

(e) Where designation of persons by
race or ethnicity is required, the guide-
lines of the Office of Management and
Budget shall be used.

Subpart C—Governor's Respon-
sibilities to Implement the
Nondiscrimination and Equal
Opportunity Requirements of
JTPA

§34.30 Application.

This subpart applies to State Pro-
grams as defined in §34.2. However, the
provisions of §34.32 (b) and (c) do not
apply to State Employment Security
Agencies (SESAs), because the Gov-
ernor’s liability for any noncompliance
on the part of a SESA cannot be
waived.

8§34.31 Recordkeeping.

The Governor shall ensure that re-
cipients collect and maintain records
in a manner consistent with the provi-
sions of §34.24 and any procedures pre-
scribed by the Director pursuant to
§34.24(a)(1). The Governor shall further
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ensure that recipients are able to pro-
vide data and reports in the manner
prescribed by the Director.

§34.32 Oversight and liability.

(a) The Governor shall be responsible
for oversight of all JTPA-funded State
programs. This responsibility includes
ensuring compliance with the non-
discrimination and equal opportunity
provisions of JTPA and this part, and
negotiating with the recipient to se-
cure voluntary compliance when non-
compliance is found under §34.45.

(b) The Governor and the recipient
shall be jointly and severally liable for
all violations of the nondiscrimination
and equal opportunity provisions of
JTPA and this part by the recipient,
unless the Governor has:

(1) Established and adhered to a
Methods of Administration, pursuant
to §34.33, designed to give reasonable
guarantee of the recipient’s compliance
with such provisions;

(2) Entered into a written contract
with the recipient which clearly estab-
lishes the recipient’s obligations re-
garding nondiscrimination and equal
opportunity;

(3) Acted with due diligence to mon-
itor the recipient’s compliance with
these provisions; and

(4) Taken prompt and appropriate
corrective action to effect compliance.

(c) If the Director determines that
the Governor has demonstrated sub-
stantial compliance with the require-
ments of paragraph (b) of this section,
he or she may recommend to the Sec-
retary that the imposition of sanctions
against the Governor be waived and
that sanctions be imposed only against
the noncomplying recipient.

§34.33 Methods of Administration.

(a)(1) Each Governor shall establish
and adhere to a Methods of Adminis-
tration for State programs as defined
in §34.2. In those States in which one
agency contains both SESA and JTPA
programs, the Governor may develop a
combined Methods of Administration.

(2) Each Methods of Administration
shall be designed to give reasonable
guarantee that all recipients will com-
ply and are complying with the non-
discrimination and equal opportunity
provisions of JTPA and this part.
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(b) The Methods of Administration
shall be:

(1) In writing;

(2) Updated periodically as required
by the Director; and

(3) Signed by the Governor.

(c) The Methods of Administration
shall, at a minimum:

(1) Describe how the requirements of
§§34.20, 34.21, 34.22, 34.23, 34.24, 34.31, and
34.42 have been satisfied; and

(2) Include the following additional
elements:

(i) A system for periodically monitor-
ing the compliance of recipients with
this part, including a determination as
to whether the recipient is conducting
its JTPA-funded program or activity in
a nondiscriminatory way;

(ii) A system for reviewing the non-
discrimination and equal opportunity
provisions of job training plans, con-
tracts, assurances, and other similar
agreements;

(iii) Procedures for ensuring that re-
cipients provide accessibility to indi-
viduals with disabilities;

(iv) A system of policy communica-
tion and training to ensure that mem-
bers of the recipients’ staffs who have
been assigned responsibilities pursuant
to the nondiscrimination and equal op-
portunity provisions of JTPA or this
part are aware of and can effectively
carry out these responsibilities;

(v) Procedures for obtaining prompt
corrective action or, as necessary, ap-
plying sanctions when noncompliance
is found; and

(vi) Supporting documentation to
show that the commitments made in
the Methods of Administration have
been and/or are being carried out. Sup-
porting documentation includes, but is
not limited to: policy and procedural
issuances concerning required elements
of the Methods of Administration; cop-
ies of monitoring instruments and in-
structions; evidence of the extent to
which nondiscrimination and equal op-
portunity policies have been developed
and communicated pursuant to this
part; information reflecting the extent
to which Equal Opportunity training,
including training called for by §34.22,
is planned and/or has been carried out;
as applicable, reports of monitoring re-
views and reports of follow-up actions
taken thereunder where violations

§34.40

have been found, including, where ap-
propriate, sanctions; and copies of any
notification made pursuant to §34.23.

(d) The Governor shall, within 180
days of the effective date of this part:

(1) Develop and implement Methods
of Administration consistent with the
requirements of this part, and

(2) Submit a copy of the Methods of
Administration to the Director.

§34.34 Monitoring.

(a) The Director may periodically re-
view the adequacy of the Methods of
Administration established by a Gov-
ernor, as well as the adequacy of the
Governor’s performance under that
Methods of Administration, to deter-
mine compliance with the require-
ments of §34.33. The Director may re-
view the Methods of Administration
during a compliance review under
§34.40, or at another time.

(b) Nothing in this subpart shall
limit or preclude the Director from
monitoring directly any JTPA recipi-
ent or from investigating any matter
necessary to determine a recipient’s
compliance with the nondiscrimination
and equal opportunity provisions of
JTPA or this part.

(c) The procedures contained in sub-
part D of this part shall apply to re-
views or investigations undertaken
pursuant to paragraphs (a) and (b) of
this section.

Subpart D—Compliance
Procedures

§34.40 Compliance reviews.

(a) The Director may from time to
time conduct pre- and post-approval
compliance reviews of grant applicants
for and recipients of Federal financial
assistance under JTPA to determine
compliance with the nondiscrimination
and equal opportunity provisions of
JTPA and this part. Techniques used in
such reviews may include desk reviews,
on-site reviews, and off-site analyses.

(b) Pre-approval reviews. (1) As appro-
priate and necessary to ensure compli-
ance with the nondiscrimination and
equal opportunity provisions of JTPA
or this part, the Director may review
any application, or class of applica-
tions, for Federal financial assistance
under JTPA prior to and as a condition
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of their approval. The basis for such re-
view shall be the assurance specified in
§34.20, information and reports submit-
ted by the grant applicant pursuant to
this part or guidelines published by the
Director, and any relevant records on
file with the Department.

(2) Where the Director determines
that the grant applicant for Federal fi-
nancial assistance under JTPA, if fund-
ed, would not comply with the non-
discrimination and equal opportunity
requirements of JTPA or this part, the
Director shall issue a Letter of Find-
ings. Such Letter of Findings shall ad-
vise the grant applicant, in writing, of:

(i) The preliminary findings of the re-
view;

(ii) The proposed remedial or correc-
tive action pursuant to §34.44 and the
time within which the remedial or cor-
rective action should be completed;

(iii) Whether it will be necessary for
the grant applicant to enter into a
written Conciliation Agreement as de-
scribed in §34.45; and

(iv) The opportunity to engage in vol-
untary compliance negotiations.

(3) If a grant applicant has agreed to
certain remedial or corrective actions
in order to receive Federal financial as-
sistance under JTPA, the Department
shall ensure that the remedial or cor-
rective actions have been taken or that
a Conciliation Agreement has been en-
tered into, prior to approving the
award of further assistance under
JTPA. If a grant applicant refuses or
fails to take remedial or corrective ac-
tions or to enter into a Conciliation
Agreement, as applicable, the Director
shall follow the procedures outlined in
§34.46.

(4) The Director shall notify, in a
timely manner, the departmental
granting agency of the findings of the
pre-approval compliance review.

(c) Post-approval reviews. (1) The Di-
rector may initiate a post-approval re-
view of any recipient to determine
compliance with the nondiscrimination
and equal opportunity provisions of
JTPA and this part. The initiation of a
review may be based on, but need not
be limited to, the following: The re-
sults of routine program monitoring,
the nature of or incidence of com-
plaints, the date of the last review, and
Congressional or community concerns.
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(2) Such review shall be initiated by
a Notification Letter, advising the re-
cipient of:

(i) The practices to be reviewed;

(i) The programs to be reviewed;

(iii) The data to be submitted by the
recipient within 30 days of the receipt
of the Notification Letter; and

(iv) The opportunity, at any time
prior to receipt of the Final Deter-
mination described in §34.46, to make a
documentary or other submission
which explains, validates or otherwise
addresses the practices under review.

(3) Except as provided in §34.41(e),
within 210 days of issuing a Notifica-
tion Letter initiating a review, the Di-
rector shall:

(i) Issue a Letter of Findings, which
shall advise the recipient, in writing,
of:

(A) The preliminary findings of the
review;

(B) Where appropriate, the proposed
remedial or corrective action to be
taken, and the time by which such ac-
tion should be completed, as provided
in §34.44;

(C) Whether it will be necessary for
the recipient to enter into a written as-
surance and/or Conciliation Agree-
ment, as provided in §34.45; and

(D) The opportunity to engage in vol-
untary compliance negotiations.

(ii) Where no violation is found, the
recipient shall be so informed in writ-
ing.

(4) The time limit for submitting
data to the Director pursuant to para-
graph (c)(2)(iii) of this section may be
modified by the Director.

8§34.41 Notice to Show Cause.

(a) The Director may issue a Notice
to Show Cause to a recipient failing to
comply with the requirements of this
part, where such failure results in the
inability of the Director to make a
finding. Such a failure includes, but is
not limited to, the failure or refusal to:

(1) Submit requested data within 30
days of the receipt of the Notification
Letter;

(2) Submit documentation requested
during a compliance review; or

(3) Provide the Directorate access to
a recipient’s premises or records during
a compliance review.
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(b) The Notice to Show Cause shall
contain:

(1) A description of the violation and
a citation to the pertinent non-
discrimination or equal opportunity
provision(s) of JTPA and this part;

(2) The corrective action necessary to
achieve compliance or, as may be ap-
propriate, the concepts and principles
of acceptable corrective or remedial ac-
tion and the results anticipated; and

(3) A request for a written response
to the findings, including commit-
ments to corrective action or the pres-
entation of opposing facts and evi-
dence.

(c) Such Notice to Show Cause shall
give the recipient 30 days to show
cause why enforcement proceedings
under the nondiscrimination and equal
opportunity provisions of JTPA or this
part should not be instituted. A recipi-
ent may make such a showing by,
among other means:

(1) Correcting the violation(s) that
brought about the Notice to Show
Cause and entering into a written as-
surance and/or entering into a Concil-
iation Agreement, as appropriate, pur-
suant to §34.45(d);

(2) Demonstrating that the Direc-
torate does not have jurisdiction; or

(3) Demonstrating that the violation
alleged by the Directorate did not
occur.

(d) If the recipient fails to show cause
why enforcement proceedings should
not be initiated, the Director shall fol-
low the procedures outlined in §34.46.

(e) The 210 day requirement provided
for in §34.40(c)(3) shall be tolled during
the pendency of a Notice to Show
Cause.

§34.42 Adoption of discrimination
complaint processing procedures.

(a) Each recipient shall adopt and
publish procedures for processing com-
plaints that allege a violation of the
nondiscrimination and equal oppor-
tunity provisions of JTPA or this part.
The procedures shall provide for the
prompt and equitable resolution of
such complaints. In the case of service
providers, the procedures required by
this paragraph shall be adopted and
published on behalf of the service pro-
vider by the Governor, the SDA grant
recipient or the Substate grantee, as

§34.43

provided in the State’s Methods of Ad-
ministration.

(b) The recipient’s Equal Opportunity
Officer, or in the case of a small recipi-
ent, the person designated pursuant to
§34.22(c), shall be responsible for the
adoption and publication of procedures
pursuant to paragraph (a) of this sec-
tion, and for ensuring that such proce-
dures are followed.

(c) A recipient who processes a com-
plaint alleging a violation of the non-
discrimination and equal opportunity
provisions of JTPA or this part shall
provide the complainant with written
notification of the resolution within 60
days of the filing of the complaint.
Such notification shall include a state-
ment of complainant’s right to file a
complaint with the Director.

§34.43 Complaints and investigations.

(a) Who may file. Any person who be-
lieves that he or she or any specific
class of individuals has been or is being
subjected to discrimination prohibited
by the nondiscrimination and equal op-
portunity provisions of JTPA or this
part may file a written complaint by
him or herself or by a representative.

(b) Where to file. The complaint may
be filed either with the recipient or
with the Director.

(c) Time for filing. A complaint filed
pursuant to this part must be filed
within 180 days of the alleged discrimi-
nation. The Director, for good cause
shown, may extend the filing time.
This time period for filing is for the ad-
ministrative convenience of the Direc-
torate and does not create a defense for
the respondent.

(d) Contents of complaints. Each com-
plaint shall be filed in writing and
shall:

(1) Be signed by the complainant or
his or her authorized representative;

(2) Contain the complainant’s name
and address (or specify another means
of contacting him or her);

(3) Identify the respondent; and

(4) Describe the complainant’s allega-
tions in sufficient detail to allow the
Director or the recipient, as applicable,
to determine whether:

(i) The Directorate or the recipient,
as applicable, has jurisdiction over the
complaint;
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(ii) The complaint was timely filed;
and

(iii) The complaint has apparent
merit, i.e., whether the allegations, if
true, would violate any of the non-
discrimination and equal opportunity
provisions of JTPA or this part. The
information required by this paragraph
may be provided by completing and
submitting the Directorate’s Com-
plaint Information and Privacy Act
Consent Forms.

(e) Right to Representation. Each com-
plainant and respondent has the right
to be represented by an attorney or
other individual of his or her own
choice.

(f) Election of recipient-level complaint
processing. Any person who elects to
file his or her complaint with the recip-
ient shall allow the recipient 60 days to
process the complaint.

(1) If, during the 60-day period, the
recipient offers the complainant a reso-
lution of the complaint but the resolu-
tion offered is not satisfactory to the
complainant, the complainant or his or
her representative may file a com-
plaint with the Director within 30 days
after the recipient notifies the com-
plainant of its proposed resolution.

(2) Within 60 days, the recipient shall
offer a resolution of the complaint to
the complainant, and shall notify the
complainant of his or her right to file
a complaint with the Director, and in-
form the complainant that this right
must be exercised within 30 days.

(3) If, by the end of 60 days, the recip-
ient has not completed its processing
of the complaint or has failed to notify
the complainant of the resolution, the
complainant or his or her representa-
tive may, within 30 days of the expira-
tion of the 60-day period, file a com-
plaint with the Director.

(4) The Director may extend the 30-
day time limit if the complainant is
not notified as provided in paragraph
(f)(2) of this section, or for other good
cause shown.

(5) Notification of no jurisdiction.
The recipient shall notify the com-
plainant in writing immediately upon
determining that it does not have ju-
risdiction over a complaint that al-
leges a violation of the nondiscrimina-
tion and equal opportunity provisions
of JTPA or this part. The notification
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shall also include the basis for such de-
termination, as well as a statement of
the complainant’s right to file a writ-
ten complaint with the Director within
30 days of receipt of the notification.

(g) Complaints filed with the Director.

(1) Notification of acceptance of com-
plaint. The Director shall determine
whether the Directorate will accept a
complaint filed pursuant to this sec-
tion. Where the Directorate accepts a
complaint for investigation, he or she
shall:

(i) Acknowledge acceptance of the
complaint for investigation to the
complainant and the respondent, and

(ii) Advise the complainant and re-
spondent of the issues over which the
Directorate has accepted jurisdiction.

(2) Any complainant, respondent, or
the authorized representative of any
complainant or respondent, may con-
tact the Directorate for information
regarding the complaint filed pursuant
to this section.

(3) Where a complaint contains insuf-
ficient information, the Director shall
seek the needed information from the
complainant. If the complainant is un-
available after reasonable means have
been used to locate him or her, or the
information is not furnished within 15
days of the receipt of such request, the
complaint file may be closed without
prejudice upon notice sent to the com-
plainant’s last known address.

(4) The Director may issue a sub-
poena, as authorized by Section 163(c)
of JTPA, directing the person named
therein to appear and give testimony
and/or produce documentary evidence,
before a designated representative, re-
lating to the complaint being inves-
tigated. Such attendance of witnesses,
and the production of such documen-
tary evidence, may be required from
any place in the United States, at any
designated time and place.

(5) Where the Directorate lacks juris-
diction over a complaint, he or she
shall:

(i) So advise the complainant, indi-
cating why the complaint falls outside
the coverage of the nondiscrimination
and equal opportunity provisions of
JTPA or this part; and

(i) Where possible, refer the com-
plaint to an appropriate Federal, State
or local authority.

370



Office of the Secretary of Labor

(6) Where a complaint lacks apparent
merit or has not been timely filed, it
need not be investigated. Where a com-
plaint will not be investigated, the Di-
rector shall so inform the complainant
and indicate the basis for that deter-
mination.

(7) Where a complaint alleging dis-
crimination based on age falls within
the jurisdiction of the Age Discrimina-
tion Act of 1975, as amended, the Direc-
tor shall refer the complaint in accord-
ance with the provisions of 45 CFR
90.43(c)(3), and shall so advise the com-
plainant and the respondent.

(8) Where a complaint solely alleges a
charge of individual employment dis-
crimination covered by the non-
discrimination and equal opportunity
provisions of JTPA or this part and by
title VII of the Civil Rights Act of 1964,
as amended (42 U.S.C. 2000e to 2000e-17),
the Equal Pay Act of 1963, as amended
(29 U.S.C. 206(d)), or the Age Discrimi-
nation in Employment Act of 1976, as
amended (29 U.S.C. 621, et seq.), the Di-
rector shall refer such *“joint com-
plaint” to the Equal Employment Op-
portunity Commission for investiga-
tion and conciliation under procedures
for handling joint complaints at 29
CFR part 1691, and shall advise the
complainant and the respondent of the
referral.

(9) Determinations. The Director
shall determine at the conclusion of
the investigation of a complaint
whether there is reasonable cause to
believe that a violation of the non-
discrimination and equal opportunity
provisions of JTPA or this part has oc-
curred.

(i) Upon making such a cause finding,
the Director shall issue an Initial De-
termination. The Initial Determina-
tion shall notify the complainant and
the respondent, in writing, of:

(A) The specific findings of the inves-
tigation;

(B) The proposed corrective or reme-
dial action and the time by which the
corrective or remedial action must be
completed, as provided in §34.44;

(C) Whether it will be necessary for
the respondent to enter into a written
agreement, as provided in §34.45; and

(D) The opportunity to engage in vol-
untary compliance negotiations.

§34.45

(i) Where a no cause determination
is made, the complainant and the re-
spondent shall be so notified in writ-
ing. Such determination represents
final agency action of the Department.

§34.44 Corrective and remedial action.

(a) A Letter of Findings, Notice to
Show Cause, or Initial Determination,
issued pursuant to §§34.40, 34.41 or 34.43
respectively, shall include the specific
steps the grant applicant or recipient,
as applicable, must take within a stat-
ed period of time in order to achieve
voluntary compliance.

(b) Such steps shall include, but are
not limited to:

(1) Actions to end and/or redress the
violation of the nondiscrimination and
equal opportunity provisions of JTPA
or this part;

(2) Make whole relief where discrimi-
nation has been identified, including,
as appropriate, back pay (which shall
not accrue from a date more than 2
years prior to the filing of the com-
plaint or the initiation of a compliance
review) or other monetary relief; hire
or reinstatement; retroactive senior-
ity; promotion; benefits or other serv-
ices discriminatorily denied; and

(3) Such other remedial or affirma-
tive relief as the Director deems nec-
essary, including but not limited to
outreach, recruitment and training de-
signed to ensure equal opportunity.

(c) Monetary relief may not be paid
from Federal funds.

§34.45 Notice of violation; written as-
surances; Conciliation Agreements.

(a) State Programs. (1) Violations at
State-office level. Where the Director
has determined that a violation of the
nondiscrimination and equal oppor-
tunity provisions of JTPA or this part
has occurred at the State-office level,
he or she shall notify the Governor
through the issuance of a Letter of
Findings, Notice to Show Cause or Ini-
tial Determination, as appropriate,
pursuant to 8§834.40, 34.41 or 34.43 re-
spectively. The Director may secure
compliance with the nondiscrimination
and equal opportunity provisions of
JTPA and this part through, among
other means, the execution of a written
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assurance and/or Conciliation Agree-
ment, pursuant to paragraph (d) of this
section.

(2) Violations below State-office
level. Where the Director has deter-
mined that a violation of the non-
discrimination and equal opportunity
provisions of JTPA or this part has oc-
curred below the State-office level, the
Director shall so notify the Governor
and the violating recipient(s) through
the issuance of a Letter of Findings,
Notice to Show Cause or Initial Deter-
mination, as appropriate, pursuant to
8834.40, 34.41 or 34.43 respectively.

(i) Such issuance shall: (A) Direct the
Governor to initiate negotiations im-
mediately with the violating recipi-
ent(s) to secure compliance by vol-
untary means;

(B) Direct the Governor to complete
such negotiations within 30 days of the
Governor’s receipt of the Notice to
Show Cause or within 45 days of the
Governor’s receipt of the Letter of
Findings or Initial Determination, as
applicable. The Director reserves the
right to enter into negotiations with
the recipient at any time during the
period. For good cause shown, the Di-
rector may approve an extension of
time to secure voluntary compliance.
The total time allotted to secure vol-
untary compliance shall not exceed 60
days.

(C) Include a determination as to
whether compliance should be achieved
by: Immediate correction of the viola-
tion(s) and written assurance that such
violations have been corrected, pursu-
ant to paragraph (d)(1) of this section;
entering into a written Conciliation
Agreement pursuant to paragraph
(d)(2) of this section; or both.

(ii) If the Governor determines, at
any time during the period described in
paragraph (a)(2)(i)(B), that a recipient’s
compliance cannot be achieved by vol-
untary means, the Governor shall so
notify the Director.

(iii) If the Governor is able to secure
voluntary compliance pursuant to
paragraph (a)(2)(i) of this section, he or
she shall submit to the Director for ap-
proval, as applicable: written assurance
that the required action has been
taken, as described in paragraph (d)(1)
of this section; and/or a copy of the
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Conciliation Agreement, as described
in paragraph (d)(2) of this section.

(iv) The Director may disapprove any
written assurance or Conciliation
Agreement submitted for approval pur-
suant to paragraph (a)(2)(iii) of this
section that fails to satisfy each of the
applicable requirements provided in
paragraph (d) of this section.

(b) National Programs. Where the Di-
rector has determined that a violation
of the nondiscrimination and equal op-
portunity provisions of JTPA or this
part has occurred in a National Pro-
gram, he or she shall notify the Na-
tional Program recipient by issuing a
Letter of Findings, Notice to Show
Cause or Initial Determination, as ap-
propriate, pursuant to 8§§34.40, 34.41 or
34.43 respectively. The Director may se-
cure compliance with the non-
discrimination and equal opportunity
provisions of JTPA and this part
through, among other means, the exe-
cution of a written assurance and/or
Conciliation Agreement pursuant to
paragraph (d) of this section, as appli-
cable.

(c) Written assurance; Conciliation
Agreement. (1) Written assurance. A
written assurance developed pursuant
to this section must provide docu-
mentation that the violations listed in
the Letter of Findings, Notice to Show
Cause or Initial Determination, as ap-
plicable, have been corrected.

(2) Conciliation Agreement. A Concil-
iation Agreement developed pursuant
to this section must:

(i) Be in writing;

(ii) Address each cited violation;

(iii) Specify the corrective or reme-
dial action to be taken within a stated
period of time to come into compli-
ance;

(iv) Provide for periodic reporting, as
determined by the Director, on the sta-
tus of the corrective and remedial ac-
tion;

(v) Provide that the violation(s) will
not recur; and

(vi) Provide for enforcement for a
breach of the agreement.

§34.46 Final Determination.

(a) The Director shall conclude that
compliance cannot be secured through
informal means when:

372



Office of the Secretary of Labor

(1) The grant applicant or recipient
fails or refuses to correct the viola-
tion(s) within the applicable time pe-
riod established by the Letter of Find-
ings, Notice to Show Cause or Initial
Determination; or

(2) The Director has not approved an
extension of time in which to secure
voluntary compliance, pursuant to
§34.45(a)(2)(i)(B), and:

(i) Has not received notification pur-
suant to §34.45(a)(2)(iii) that voluntary
compliance has been achieved; or

(if) Has disapproved a written assur-
ance or Conciliation Agreement, pursu-
ant to §34.45(a)(2)(iv); or

(iii) Has received notice from the
Governor, pursuant to §34.44(a)(2)(ii),
that voluntary compliance cannot be
achieved.

(b) Upon so concluding, the Director
may:

(1) Issue a Final
which shall:

(i) Specify the efforts made to
achieve voluntary compliance and indi-
cate that those efforts have been un-
successful;

(if) Ildentify those matters upon
which the Directorate and the grant
applicant or recipient continue to dis-
agree;

(iii) List any modifications to the
findings of fact or conclusions set forth
in the Initial Determination, Notice to
Show Cause or Letter of Findings;

(iv) Determine the liability of the
grant applicant or recipient, as appli-
cable, and establish the extent of the
liability, as appropriate;

(v) Describe the corrective or reme-
dial action that must be taken for the
grant applicant or recipient to come
into compliance;

(vi) Indicate that the failure of the
grant applicant or recipient to come
into compliance within 10 days of the
receipt of the Final Determination
may result, after opportunity for a
hearing, in the termination or denial of
the grant, or discontinuation of assist-
ance, as appropriate, or in referral to
the Department of Justice with a re-
quest to file suit;

(vii) Advise the grant applicant or re-
cipient of the right to request a hear-
ing, and reference the applicable proce-
dures at §34.51; and

Determination
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(viii) Determine the Governor’s li-
ability, if any, in accordance with the
provisions of §34.32; or

(2) Refer the matter to the Attorney
General with a recommendation that
an appropriate civil action be insti-
tuted; or

(3) Take such other action as may be
provided by law.

§34.47 Notice of finding of noncompli-
ance.

Where a compliance review or com-
plaint investigation results in a finding
of noncompliance, the Director shall so
notify: (a) the Departmental granting
agency; and (b) the Assistant Attorney
General.

8§34.48 Notification of Breach of Con-
ciliation Agreement.

(a) Where a Governor is a party to a
Conciliation Agreement, the Governor
shall immediately notify the Director
of a recipient’s breach of any such Con-
ciliation Agreement.

(b) When it becomes known to the Di-
rector, through the Governor or by
other means, that a Conciliation
Agreement has been breached, the Di-
rector may issue a Notification of
Breach of Conciliation Agreement.

(c) A Notification of Breach of Con-
ciliation Agreement issued pursuant to
this section shall be directed, as appli-
cable, to the Governor and/or other
party(ies) to the Conciliation Agree-
ment.

(d) A Notification of Breach of Con-
ciliation Agreement issued pursuant to
paragraph (a) of this section shall:

(1) Specify the efforts made to
achieve voluntary compliance and indi-
cate that those efforts have been un-
successful;

(2) ldentify the specific provisions of
the Conciliation Agreement violated;

(3) Determine liability for the viola-
tion and the extent of the liability, as
appropriate;

(4) Indicate that failure of the violat-
ing party to come into compliance
within 10 days of the receipt of the No-
tification of Breach of Conciliation
Agreement may result, after oppor-
tunity for a hearing, in the termi-
nation or denial of the grant, or dis-
continuation of assistance, as appro-
priate, or in referral to the Department
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of Justice with a request from the De-
partment to file suit;

(5) Advise the violating party of the
right to request a hearing, and ref-
erence the applicable procedures at
§34.51(b); and

(6) Include a determination as to the
Governor’s liability, if any, in accord-
ance with the provisions of §34.32.

(e) Where enforcement action pursu-
ant to a Notification of Breach of Con-
ciliation Agreement is commenced, the
Director shall so notify: the Depart-
mental granting agency; and the Gov-
ernor, recipient or grant applicant, as
applicable.

Subpart E—Federal Procedures For
Effecting Compliance

§34.50 General.

(a) Sanctions; judicial enforcement. If,
following issuance of a Final Deter-
mination pursuant to §34.46, or a Noti-
fication of Breach of Conciliation
Agreement pursuant to §34.48, compli-
ance has not been achieved, the Sec-

retary may:
(1) After opportunity for a hearing,
suspend, terminate, deny or dis-

continue the Federal financial assist-
ance under JTPA, in whole or in part;

(2) Refer the matter to the Attorney
General with a recommendation that
an appropriate civil action be insti-
tuted; or

(3) Take such action as may be pro-
vided by law.

(b) Deferral of new grants. When ter-
mination proceedings under §34.51 have
been initiated, the Department may
defer action on applications for new fi-
nancial assistance under JTPA until a
Final Decision under §34.52 has been
rendered. Deferral is not appropriate
when financial assistance under JTPA
is due and payable under a previously
approved application.

(1) New Federal financial assistance
under JTPA includes all assistance for
which an application or approval, in-
cluding renewal or continuation of ex-
isting activities, or authorization of
new activities, is required during the
deferral period.

(2) New Federal financial assistance
under JTPA does not include assist-
ance approved prior to the beginning of
termination proceedings or increases in
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funding as a result of changed com-
putations of formula awards.

§34.51 Hearings.

(a) Notice of opportunity for hearing.
As part of a Final Determination, or a
Notification of Breach of a Concilia-
tion Agreement, the Director shall in-
clude, and serve on the grant applicant
or recipient (by certified mail, return
receipt requested), a notice of oppor-
tunity for hearing.

(b) Complaint; request for hearing; an-
swer.

(1) In the case of noncompliance
which cannot be voluntarily resolved,
the Final Determination or Notifica-
tion of Breach of Conciliation Agree-
ment shall be deemed the Department’s
formal complaint.

(2) To request a hearing, the grant
applicant or recipient must file a writ-
ten answer to the Final Determination
or Notification of Breach of Concilia-
tion Agreement, and a copy of the
Final Determination or Notification of
Breach of Conciliation Agreement,
with the Office of the Administrative
Law Judges.

(i) The answer must be filed within 30
days of the date of receipt of the Final
Determination or Notification of
Breach of Conciliation Agreement.

(i) A request for hearing must be set
forth in a separate paragraph of the an-
swer.

(iii) The answer shall specifically
admit or deny each finding of fact in
the Final Determination or Notifica-
tion of Breach of Conciliation Agree-
ment. Where the grant applicant or re-
cipient does not have knowledge or in-
formation sufficient to form a belief,
the answer may so state and the state-
ment shall have the effect of a denial.
Findings of fact not denied shall be
deemed admitted. The answer shall
separately state and identify matters
alleged as affirmative defenses and
shall also set forth the matters of fact
and law relied on by the grant appli-
cant or recipient.

(3) The grant applicant or recipient
must simultaneously serve a copy of
its filing on the Office of the Solicitor,
Civil Rights Division, Room N-2464,
U.S. Department of Labor, 200 Con-
stitution Avenue NW., Washington DC
20210.
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(4)(i) The failure of a grant applicant
or recipient to request a hearing under
this paragraph, or to appear at a hear-
ing for which a date has been set, is
deemed to be a waiver of the right to a
hearing; and

(ii) Whenever a hearing is waived, all
allegations of fact contained in the
Final Determination or Notification of
Breach of Conciliation Agreement shall
be deemed admitted and the Final De-
termination or Notification of Breach
of Conciliation Agreement shall be
deemed the Final Decision of the Sec-
retary as of the day following the last
date by which the grant applicant or
recipient was required to request a
hearing or was to appear at a hearing.
See §34.52(b)(3).

(c) Time and place of hearing. Hearings
shall be held at a time and place or-
dered by the Administrative Law Judge
upon reasonable notice to all parties
and, as appropriate, the complainant.
In selecting a place for the hearing, due
regard shall be given to the conven-
ience of the parties, their counsel, if
any, and witnesses.

(d) Judicial process; evidence.

(1) The Administrative Law Judge
may use judicial process to secure the
attendance of witnesses and the pro-
duction of documents pursuant to Sec-
tion 9 of the Federal Trade Commission
Act (15 U.S.C. 49).

(2) Evidence. In any hearing or ad-
ministrative review conducted pursu-
ant to this part, evidentiary matters
shall be governed by the standards and
principles set forth in the Uniform
Rules of Evidence issued by the Depart-
ment of Labor’s Office of Administra-
tive Law Judges, 29 CFR part 18.

§34.52 Decision and post-termination
proceedings.

(a) Initial Decision. After the hearing,
the Administrative Law Judge shall
issue an initial decision and order, con-
taining findings and conclusions. The
initial decision and order shall be
served on all parties by certified mail,
return receipt requested.

(b) Exceptions; Final Decision. (1)
Final decision after a hearing. The ini-
tial decision and order shall become
the Final Decision and Order of the
Secretary unless exceptions are filed
by a party or, in the absence of excep-

§34.52

tions, the Secretary serves notice that
the Secretary shall review the decision.

(i) A party dissatisfied with the ini-
tial decision and order may, within 45
days of receipt, file with the Secretary
and serve on the other parties to the
proceedings and on the Administrative
Law Judge, exceptions to the initial
decision and order or any part thereof.

(if) Upon receipt of exceptions, the
Administrative Law Judge shall index
and forward the record and the initial
decision and order to the Secretary
within three days of such receipt.

(iii) A party filing exceptions must
specifically identify the finding or con-
clusion to which exception is taken.
Any exception not specifically urged
shall be deemed to have been waived.

(iv) Within 45 days of the date of fil-
ing such exceptions, a reply, which
shall be limited to the scope of the ex-
ceptions, may be filed and served by
any other party to the proceeding.

(v) Requests for extensions for the
filing of exceptions or replies thereto
must be received by the Secretary no
later than 3 days before the exceptions
or replies are due.

(vi) If no exceptions are filed, the
Secretary may, within 30 days of the
expiration of the time for filing excep-
tions, on his or her own motion serve
notice on the parties that the Sec-
retary will review the decision.

(vii) Final Decision and Order. (A)
Where exceptions have been filed, the
initial decision and order of the Ad-
ministrative Law Judge shall become
the Final Decision and Order of the
Secretary unless the Secretary, within
30 days of the expiration of the time for
filing exceptions and any replies there-
to, has notified the parties that the
case is accepted for review. (B) Where
exceptions have not been filed, the ini-
tial decision and order of the Adminis-
trative Law Judge shall become the
Final Decision and Order of the Sec-
retary unless the Secretary has served
notice on the parties that the Sec-
retary will review the decision, as pro-
vided in paragraph (b)(1)(vi) of this sec-
tion.

(viiil) Any case reviewed by the Sec-
retary pursuant to this paragraph shall
be decided within 180 days of the notifi-
cation of such review. If the Secretary
fails to issue a Final Decision and
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Order within the 180-day period, the
initial decision and order of the Ad-
ministrative Law Judge shall become
the Final Decision and Order of the
Secretary.

(2) Final Decision where a hearing is
waived.

(i) If, after issuance of a Final Deter-
mination pursuant to §34.46(a) or Noti-
fication of Breach of Conciliation
Agreement pursuant to §34.48, vol-
untary compliance has not been
achieved within the time set by this
part and the opportunity for a hearing
has been waived as provided for in
§34.51(b)(3), the Final Determination or
Notification of Breach of Conciliation
Agreement shall be deemed the Final
Decision of the Secretary.

(i) When a Final Determination or
Notification of Breach of Conciliation
Agreement is deemed the Final Deci-
sion of the Secretary, the Secretary
may, within 45 days, issue an order ter-
minating or denying the grant or con-
tinuation of assistance or imposing
other appropriate sanctions for the
grant applicant or recipient’s failure to
comply with the required corrective
and/or remedial actions, or referring
the matter to the Attorney General for
further enforcement action.

(3) Final agency action. A Final Deci-
sion and Order issued pursuant to
§34.52(b) constitutes final agency ac-
tion.

(c) Post-termination proceedings. (1) A
grant applicant or recipient adversely
affected by a Final Decision and Order
issued pursuant to paragraph (b) of this
section shall be restored, where appro-
priate, to full eligibility to receive
Federal financial assistance under
JTPA if it satisfies the terms and con-
ditions of such Final Decision and
Order and brings itself into compliance
with the nondiscrimination and equal
opportunity provisions of JTPA and
this part.

(2) A grant applicant or recipient ad-
versely affected by a Final Decision
and Order issued pursuant to paragraph
(b) of this section may at any time pe-
tition the Director to restore its eligi-
bility to receive Federal financial as-
sistance under JTPA. A copy of the pe-
tition shall be served on the parties to
the original proceeding which led to
the Final Decision and Order issued
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pursuant to paragraph (b) of this sec-
tion. Such petition shall be supported
by information showing the actions
taken by the grant applicant or recipi-
ent to comply with the requirements of
paragraph (c)(1) of this section. The
grant applicant or recipient shall have
the burden of demonstrating that it
has satisfied the requirements of para-
graph (c)(1) of this section. Restoration
to eligibility may be conditioned upon
the grant applicant or recipient enter-
ing into a consent decree. While pro-
ceedings under this section are pend-
ing, sanctions imposed by the Final De-
cision and Order under paragraphs (b)
(1) and (2) of this section shall remain
in effect.

(3) The Director shall issue a written
decision on the petition for restora-
tion.

(i) If the Director determines that
the requirements of paragraph (c)(1) of
this section have not been satisfied, he
or she shall issue a decision denying
the petition.

(ii) Within 30 days of its receipt of
the Director’s decision, the recipient or
grant applicant may file a petition for
review of the decision by the Sec-
retary, setting forth the grounds for its
objection to the Director’s decision.

(iii) The petition shall be served on
the Director and on the Office of the
Solicitor, Civil Rights Division.

(iv) The Director may file a response
to the petition within 14 days.

(v) The Secretary shall issue the final
agency decision denying or granting
the recipient’s or grant applicant’s re-
quest for restoration to eligibility.

§34.53 Suspension, termination, denial
or discontinuance of Federal finan-
cial assistance under JTPA; alter-
nate funds disbursal procedure.

(a) Any action to suspend, terminate,
deny or discontinue Federal financial
assistance under JTPA shall be limited
to the particular political entity, or
part thereof or other recipient (or
grant applicant) as to which the find-
ing has been made and shall be limited
in its effect to the particular program,
or part thereof, in which the non-
compliance has been found. No order
suspending, terminating, denying or
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discontinuing Federal financial assist-
ance under JTPA shall become effec-
tive until:

(1) The Director has issued a Final
Determination pursuant to §34.46 or
Notification of Breach of Conciliation
Agreement pursuant to §34.48;

(2) There has been an express finding
on the record, after opportunity for a
hearing, of failure by the grant appli-
cant or recipient to comply with a re-
quirement imposed by or pursuant to
the nondiscrimination and equal oppor-
tunity provisions of JTPA or this part;

(3) A Final Decision has been issued
by the Secretary, the Administrative
Law Judge’s decision and order has be-
come the Final Decision of the Sec-
retary, or the Final Determination or
Notification of Conciliation Agreement
has been deemed the Final Decision of
the Secretary, pursuant to §34.52(b);
and

(4) The expiration of 30 days after the
Secretary has filed, with the commit-
tees of Congress having legislative ju-
risdiction over the program involved, a
full  written report of the cir-
cumstances and grounds for such ac-
tion.

(b) When the Department withholds
funds from a recipient or grant appli-
cant under these regulations, the Sec-
retary may disburse the withheld funds
directly to an alternate recipient. In
such case, the Secretary will require
any alternate recipient to dem-
onstrate:

(1) The ability to comply with these
regulations; and

(2) The ability to achieve the goals of
the nondiscrimination and equal oppor-
tunity provisions of JTPA.

PART 42—COORDINATED
ENFORCEMENT

Sec.
42.1
42.2
42.3
42.4
42.5
42.6
42.7

General statement.

Purpose.

National Committee.

Structure of the National Committee.
Policy review.

Enforcement strategy.
Complaint/directed action logs.

42.8 Coordination plan.

42.9 Farm Labor Specialist (ESA).

42.10 Farm Labor contact persons and re-
gional coordinators (OSHA).
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42.20 Regional Farm Labor Coordinated En-
forcement Committee.
42.21 Data collection.

AUTHORITY: 29 U.S.C. 49, et seq.; 29 U.S.C.
201 et seq.; 29 U.S.C. 651, et seq; 29 U.S.C. 801,
et seq.; 5 U.S.C. 301.

SOURCE: 45 FR 39489, June 10, 1980, unless
otherwise noted.

§42.1 General statement.

These regulations are promulgated
by the Secretary of Labor to describe
the coordination of the activities of the
Employment Standards Administra-
tion, the Occupational Safety and
Health Administration, and the Em-
ployment and Training Administration
relating to migrant farmworkers.

§42.2 Purpose.

(a) These regulations coordinate the
activities of ESA, OSHA and ETA, and
are intended to:

(1) Ensure effective enforcement ef-
forts under the protective statutes—
i.e., the Farm Labor Contractor Reg-
istration Act (FLCRA), the Occupa-
tional Safety and Health Act (OSHA),
and the Fair Labor Standards Act
(FLSA) (protective statutes).

(2) Ensure that the enforcement ef-
forts of DOL agencies are coordinated
to maximize their effectiveness, yet
minimize unnecessary duplication.

(3) Focus the attention of DOL agen-
cies upon the special employment-re-
lated problems faced by migrant farm-
workers.

(4) Coordinate DOL enforcement ef-
forts with related activities of farm-
worker groups, federal and State agen-
cies, and other concerned parties out-
side the Department of Labor whose
operations are related to the employ-
ment, housing, and working conditions
of migrant farmworkers.

(5) Establish an information ex-
change which will afford the Depart-
ment, farmworker groups, and other
concerned parties outside the Depart-
ment of Labor the opportunity to ex-
change information concerning wages,
hours and working conditions.

8§42.3 National Committee.

A National Farm Labor Coordinated
Enforcement Committee (National Com-
mittee) is hereby established which
shall be responsible for: Reviewing
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