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Yonkers Settlement Agreement (Education)

Settlement Agreement, dated January 31, 2002, among the United States of America,
the Yonkers Branch of the National Association for the Advancement of Colored People, Charlotte
Ryer for herself and as representative of the certified class of minority (black and Hispanic) residents
of Yonkers who are parents of minority children in the Yonkers public schools, the Yonkers Board
of Education, the City of Yonkers, the State of New York, the Governor of the State of New York
in his official capacity, the New York State Board of Regents, the members of the Board of Regents
in their official capacities, the New York State Education Department, the New York State
Education Commissioner in his official capacity, the Urban Development Corporation (also known
as the Empire State Development Corporation), and the Chairman of the Urban Development
Corporation in his official capacity, together comprising all of the parties to the education portion

of the action, United States v. Yonkers Board of Education, 80 CIV 6761 (LBS), by their duly

authorized representatives, to provide, upon the Agreement’s effective date, for the full, complete,
and final resolution and present termination of all education claims in this twenty-one-year-old
school desegregation action concerning the Yonkers Public Schools:
I. Recitals
1. Definitions

A. All references to “Agreement” include Attachments A and B to this Agreement,
which are hereby specifically incorporated by this reference as enforceable parts of the Agreement.

B. Asused in this Agreement:

(1) “Action” means U.S. v. Yonkers Board of Education, 80 CIV 6761 (LBS),

which, as indicated in paragraph I1(5)(A), the parties have agreed to request the Court to treat as

severed into two distinct and separate parts, a housing portion and an education portion.
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(2) “Education action” means the education portion of the action which the
parties request be treated as severed from the rest of the action, as set out in paragraph I1(5)(A) of
this Agreement. “Education action” includes (a) all pending pleadings in or relating to the education
portion of the action, including (but not limited to) the Third-party Complaint/Cross Claim filed by
defendant City against the State, the Governor, and the New York State Education Department; (b)
all motions and other proceedings in or relating to the education portion; and (c) all orders therein.

(3) “Housing action” means the housing portion of the original action once
it is treated as severed from the education portion, as set out in paragraph 1l(5)(A).

(4) “Plaintiffs” means the United States of America and the plaintiffs-
intervenors.

(5) “Plaintiffs-intervenors” means the Yonkers Branch of the National
Association for the Advancement of Colored People (“NAACP”), and Charlotte Ryer in her own
capacityand as representative of the class of minority (black and Hispanic) residents of Yonkers who
are parents of minority children in the Yonkers Public Schools and/or the class of such residents as
recertified by the Court in the orders and/or judgments contemplated by this Agreement.

(6) “State defendants” means the State of New York (“State”), the Governor
of the State of New York in his official capacity (“Governor”), the New York State Board of
Regents, the members of the Board of Regents in their official capacities, the New York State
Education Department (“SED”), the New York State Education Commissioner in his official
capacity (“SED Commissioner”), and the Urban Development Corporation (“UDC,” also known as

the “Empire State Development Corporation”) and its Chairman in his official capacity. The
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Governor is a State defendant herein only as a third-party defendant/cross-defendant in the Third-
party Complaint/Cross Claim filed by the City of Yonkers.

(7) “Yonkers public schools” or “YPS” refers to the public schools in the
Yonkers City School District, located in the City of Yonkers, New York.

(8) “YBOE” means the Yonkers Board of Education, which operates the
YPS.

(9) “Defendants”means (a) the YBOE, (b) the City of Yonkers (“City”), and
(c) the State defendants.

(10) *“Parties,” “all parties,” and “any party” refer to all plaintiffs and
defendants as defined for this Agreement.

(11) “Court” and “District Court,” unless otherwise required by the context,
refer to the United States District Court for the Southern District of New York.

(12) “Effective date” and “effective date of this Agreement” shall have the
meaning assigned by paragraph 11(1)(A).

(13) “Claims” means (a) all claims which have been raised by any party
against any other party in the education action, (b) all claims which could have been raised by any
party against any other party in the education action or in any forum, based on the prior segregation
of the YPS or on acts or omissions previously alleged or found in the education action, and (c) any
claims by any party against any other party for relief asserted in the education action, including all
claims for funding and for declaratory or injunctive relief, and all claims and potential claims for
attorneys’ fees arising out of the education action.

(14) “Program” unless otherwise indicated, means any one or more of the
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programs described in Attachment A, or any modification thereto which has been approved as
provided in paragraph 11(4)(B)(3) and 11(4)(D).

(15) “Funding obligation” means the respective and separate duties of the
State or the City (as the case may be), as set forth in this Agreement, to provide funds for the

ultimate use of the YBOE.

(16) “Kokkonen” refers to Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375
(1994), and “Kokkonen principles” refers to the principles of law enunciated in the decision in
Kokkonen relating to the power of a federal court to retain jurisdiction, upon dismissal of an action,
in order to enforce a settlement agreement.

(17) The “program/funding term” means the period of time which begins upon
the effective date of this Agreement, as defined by paragraph 11(1)(A), and which ends upon June
30, 2006.

(18) “Paragraph” refers to a paragraph or subparagraph of this Agreement.

2. History"

A. Litigation to 1986

(1) In 1980, the United States brought suit against the City, the YBOE, and the
Yonkers Community Development agency (“initial defendants”), alleging housing and school
segregation in violation of the Equal Protection Clause and federal civil rights statutes.

(2) The NAACP and Charlotte Ryer, for herself and as class representative initially

of the black residents of Yonkers, moved to intervene as plaintiffs in May 1981, and in July 1981

! More complete history of the action and its education portion can be found in the
many judicial decisions which have been rendered.
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the case was certified as a class action. It has proceeded as a class action on behalf of all minority
(black and Hispanic) residents of Yonkers currently residing in, or eligible to reside in, publicly
assisted housing, or those who are parents of minority children attendingthe Yonkers publicschools.
This settlement concerns only the education claims of the class.

(3) In 1985, the initial defendants were found liable for housing and school
segregation, and, in 1986, the District Court separately ordered specific relief addressed to the
housing segregation in Yonkers and specific relief addressed to the segregation in the YPS. The
school relief (known as “Educational Improvement Plan I” or “EIP 1) — an order principally
designed to desegregate student assignment (through magnet schools, student balloting, and
transportation), teacher assignment, and special education placement—wasimplemented in the YPS
remarkably swiftly and smoothly. EIP I has since been modified by several orders.

B. Litigation from 1986

(1) In September 1987, the YBOE sought to file a cross-claim against State
defendants, alleging that they were also liable for the prior segregation in education and housing in
Yonkers, that there were continuing vestiges in the YPS of the prior segregation which were not
being addressed by EIP 1, that additional relief was necessary to address the vestiges, and that State
defendants should participate in providing such relief. The same month, plaintiffs-intervenors
amended their complaint to add similar claims against State defendants.

(2) State defendants’ motions to dismiss and for summary judgment were denied.
In 1993, after a trial, the District Court found vestiges of the prior segregation of the YPS.

(3) In 1995, after a separate trial on the liability for housing and school segregation

of defendants State, Governor, Regents, SED, the SED Commissioner, and UDC, the District Court
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dismissed the claims against all State defendants as a matter of law under a precedent of the Court
of Appeals for the Second Circuit. In 1996, the Court of Appeals, relying on the District Court’s
factual findings but distinguishing this action from that precedent, reversed the dismissal of all State
defendants (other than the dismissal of the Governor, which was affirmed), and found the remaining
State defendants liable for the segregation in the YPS.

(4) The City filed a Third-party Complaint/Cross Claim, dated October 2, 1996,
against the State, the Governor in his official capacity, the New York State Education Department,
the Education Commissioner in his official capacity, and the Comptroller in his official capacity,
seeking contribution from the State for the on-going costs of the school desegregation remedy, and
claiming that these defendants were necessary parties to such contribution. The District Court
denied a motion to dismiss the Third-party Complaint/Cross Claim, and the named State defendants
filed an answer. The City, as the sole Third-party Plaintiff and Cross-Claimant against the
Comptroller, has stipulated with the Comptroller to withdraw and dismiss any action and claims
against the Comptroller.

(5) In 1997, after another hearing regarding vestiges, the District Court found that
the same vestiges which it had identified as of 1993 still existed in 1997, and ordered
implementation of a remedial plan which had been proposed by the YBOE (known as “Educational
Improvement Plan II” or “EIP 11”). The State was ordered to provide the YBOE with $450,000 to
prepare an EIP 1l budget, and was ordered to contribute thereafter to the costs of EIP I and EIP Il
under a front-loaded formula with an ultimate equal division of costs between the City and the State.

(6) InaJune 1999 decision, the Court of Appeals initially reversed the 1993 and

1997 findings of vestiges, and, after its own review of the record, held that no vestiges existed. The
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panel proposed a remand for proceedings to end the action.
(7) Inthe June 1999 decision, the Court of Appeals held that it was undisputed that

none of the vestiges described in Green v. County School Board of New Kent Co., 391 U.S. 430

(1968) (the “Green factors™) exists in the YPS.

(8) In August 1999, while a motion for reconsideration was pending, the Court of
Appeals stayed further implementation of EIP 1. The YBOE elected to continue some of the EIP
Il programs.

(9) In a November 1999 decision reconsidering its June decision, 197 F.3d 41 (2d
Cir. 1999), the Court of Appeals panel withdrew the June decision, adhered to its reversal of the
District Court’s specific findings of vestiges, adhered to its holding that no Green factors are present
in the YPS, and continued the stay. The Court of Appeals remanded the matter to the District Court
for the limited purpose of determining on the record as of 1997 whether any other conditions existed
which constituted vestiges and, if so, whether relief was warranted, and, if so, what relief the District
Court would propose to order. The Court of Appeals panel provided for the immediate return to the
panel of the matter after the completion by the District Court of the limited remand.

C. Litigation and Setlement Negotiations

(1) To carry out the limited Court of Appeals remand, the District Court scheduled
the submission of proposed findings and conclusions based on the then existing record, but also
encouraged the parties to seek voluntary resolution. Since the end of 1999, the parties have been
both litigating and actively exploring consensual resolution.

(2) In August, 2000, the Governor demonstrated the State’s commitment to efforts

to reach consensual resolution by promising the City and YBOE a $10 million settlement advance,
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which was paid in May 2001.

(3) On November 30, 2000, the District Court issued its opinion responding to the
remand question whether, based on the 1993 and 1997 trial records, there were any vestiges other
than those rejected by the Court of Appeals. The District Court found five conditions to be vestiges.

(4) The District Court referred the matter to the Education Monitor, Dr. Joseph M.
Pastore, Jr., for further proceedings to update the record and, to the extent that the vestigial
conditions remained, recommend such relief, if any, as would be appropriate.

(5) Inthe District Court’s November 30, 2000 opinion, it again urged the parties to
seek consensual resolution. Efforts toward that end continued, with the able and invaluable
assistance of the Monitor.

(6) On April 18, 2001, the YBOE, in light of the two Court of Appeals opinions in
1999, adopted a resolution stating its formal position that there are no vestiges of prior segregation
in the YPS and directing that prompt application for complete unitary status be made. The parties
continued, however, to litigate whether vestiges exist in the YPS, and if so, how to remedy them.

(7) On May 16, 2001, a plenary hearing before the Monitor commenced. It was
adjourned after several hours at the suggestion of the Monitor so that the parties could negotiate.
The following days originally reserved for the hearing were devoted to further negotiations. Those
negotiations to explore the possibility of reaching a settlement of all remaining aspects of this action

continued on and off until the successful culmination represented in this Agreement.
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3. Recitals as to the Settlement Itself

A. Now, noting the litigation history in this case recited above, and after extensive,
difficult, and complex negotiations which have taken place over many months, and with due and
careful consideration, the parties have decided to enter into this Agreement to avoid the likelihood
of further lengthy and costly litigation with resultant prolonged administrative and funding
uncertainty and educational disruption, to serve the interests of YPS’s students in receiving equal
educational opportunities, and to serve the public policy interests of the State and the City in
restoring local control of public education.

B. The parties believe that this Agreement carefully balances dismissal, on the
effective date, of the education claims and return to local control with maintenance of a robust and
quality educational program, to provide a fair exchange of valuable consideration by and to all the
parties. The parties also acknowledge to each other that the educational programs described in
Attachment A and the funding described in Attachment B will further demonstrate defendants’ good
faith.

C. The parties believe that this Agreement is a fair, lawful, and appropriate final
resolution of all outstanding education issues in this litigation and shall work together to seek prompt
Court approval of the Agreement after Class members have had a full opportunity to be heard, and
to implement the Agreement.

D. The parties have concluded that, without litigating to a final determination the
present conditions in the YPS or the legal accuracy of characterizations of those conditions as
vestiges, this Agreement provides an adequate and proper basis for dismissal of the education action

with prejudice on the effective date, the return of the schools to local control, and the termination
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of the education action with prejudice, provided the Court retains limited ancillary jurisdiction under
Kokkonen to ensure that the respective parties abide by their obligations under this Agreement.

E. Asthis Agreement renders moot all issues raised on remand and addressed in the
interlocutory November 30, 2000 Decision and Order, as well as all directions in that order for
further remand proceedings, as a consequence of the settlement, the parties jointly request that the
Court withdraw the November 30, 2000 Decision and Order.

II. Operative Provisions of Agreement

1. Effective Date of Agreement;
Duration of Parties’ Obligations under the Agreement

A. Effective Date

(1) The terms “effective date” and “effective date of the Agreement” shall mean the

date upon which the last to occur of the following five listed events shall take place:

a. The Court enters an order or judgment approving the Agreement;

b. The Court enters an order or judgment (i) vacating all presently effective
remedial or executory provisions of all previous decisions or orders in the education action and (ii)
directing the Clerk of the Court to enter an entry in the docket for the action indicating that the
November 30, 2000 Decision and Order has been withdrawn as moot in light of the Agreement;

c. The Court enters an order, declaring or reciting that thereafter the action
shall be treated as if severed into the education portion and the housing portion, and that the Court
shall not thereafter issue any judgment, order or direction in either portion which might combine or
recombine the two portions; or otherwise cause, grant or direct any programmatic or other relief or

remedy of an educational nature applicable to any of the parties to this action except as provided in
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