May 13, 2003

The Honorable Gray Davis
Governor of California
State Capitol Building
Sacramento, CA 95814

Re: Metropolitan State Hospital, Norwalk, California

Dear Governor Davis:

On March 21, 2002, we notified you that we were
investigating conditions at Metropolitan State Hospital
(“Metropolitan”), in Norwalk, California, pursuant to the Civil
Rights of Institutionalized Persons Act ("CRIPA"), 42 U.S.C.

§ 1997. During the weeks of June 24 and July 8, 2002, we visited
the facility. Our first tour, “Metropolitan I,” focused on the
care and treatment provided to the facility’s child and
adolescent patients, all of whom are in Metropolitan’s Program 1.
Our second tour, “Metropolitan II,” addressed the care and
treatment provided to the facility’s adult patients. At exit
interviews conducted at the end of each facility visit, we
verbally conveyed our preliminary findings to counsel and
facility officials. Consistent with the requirements of CRIPA,
we are now writing to apprise you of our findings regarding the
child and adolescent patients. We will transmit our findings
regarding the facility’s adult patients when our Metropolitan II
investigation is complete.

As a threshold matter, we wish to express our appreciation
for the cooperation and assistance provided to us by the
administrators and staff of Metropolitan. In particular,
facility personnel cooperated fully with our document requests.
We hope to continue to work with the State of California and
officials at Metropolitan in a cooperative manner.

We conducted our investigation by reviewing medical and
other records relating to the care and treatment of approximately
70 patients; interviewing administrators and staff; speaking with
patients; and conducting on-site surveys of the facility. We
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were assisted in this exercise by expert consultants in the
fields of child psychiatry, child psychology, psychiatric
nursing, and special education.

At the time of our June 2002 visit, Metropolitan had a
census of approximately 825 patients. Program 1, the hospital’s
Child and Adolescent Program, had a census of approximately 100
patients. These patients, who range in ages from 11 to 17,
suffer from serious mental health disorders and histories of
severe traumatization. Many also have significant cognitive or
academic impairments and/or health-related concerns. The
majority also had an average of 10 to 12 failed out-of-home
placements prior to their placement at Metropolitan. In many
respects, these children and adolescents are the most
psychiatrically and emotionally disturbed in the State’s system
of care. Because Metropolitan is the only public mental health
institution for this population in the State, these children and
adolescents are referred to Metropolitan by counties throughout
the State of California.

Residents of state-operated facilities have a right to live
in reasonable safety and to receive adequate health care, along
with habilitation to ensure their safety and freedom from
unreasonable restraint, prevent regression and facilitate their
ability to exercise their liberty interests. See Youngberg v.
Romeo, 457 U.S. 307 (1982). Similar protections are accorded by
federal statute. See, e.g., Title XIX of the Social Security
Act, 42 U.S.C. § 1396; 42 C.F.R. Part 483 (Medicaid Program
Provisions). The State also is obliged to provide services in
the most integrated setting appropriate to individual residents’
needs. Title II of the Americans with Disabilities Act ("ADA"),
42 U.S.C. § 12132 et seqg.; 28 C.F.R. § 35.130 (d); see Olmstead
v. L.C., 527 U.S. 581 (1999).

It was apparent that many Metropolitan staff are highly
dedicated individuals who are genuinely concerned for the welll
being of the persons in their care. Generally speaking, it
appeared that staff promptly intervened to prevent or minimize
injury after patients became physically aggressive. Further,
Metropolitan repeatedly has demonstrated its proficiency in
complying with many procedural aspects of care. Also, the
facility commendably has initiated mechanisms to address some
problematic aspects of its care, such as the use of restraints
and seclusion. Nevertheless, there are significant and wide-
ranging deficiencies in patient care provided at Metropolitan.
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Our Child and Adolescent Program findings, the facts supporting
them, and the minimum remedial steps that we believe are
necessary are set forth below.

I. PSYCHIATRY

Program 1l's psychiatric supports and services substantially
depart from generally accepted professional standards of care and
expose the children and adolescents there to a significant risk
of harm and to actual harm. Specifically, Metropolitan fails to
provide clinically justified evaluations and diagnoses of
psychiatric disorders; fails to provide adequate and appropriate
treatment planning; fails to identify and address cognitive and
academic deficits; fails to prescribe clinically justified
psychotropic medications; fails to assess appropriately the side
effects of medications; and fails to provide an appropriate
therapeutic environment. The harm to these children and
adolescents takes many forms, among them, inadequate, ineffective
and counterproductive treatment, exposure to inappropriate and
unnecessary medications posing serious physiological and other
side effects, and excessively long hospitalizations, which
compound psychiatric distress.

A. Psychiatric Evaluation and Diagnosis

Each individual’s psychiatric evaluation and diagnoses
should be justified in a generally accepted professional manner.
Specifically, there should be a close relationship amongst a
patient’s diagnoses, identified problems in the treatment plan,
daily clinical descriptions by staff, and the medications
administered. Program 1 does not meet these minimum standards of
care. Psychiatric evaluations and diagnoses are woefully
inadequate. Psychiatrists chronically diagnose patients with
psychiatric disorders without any clinical justification or any
documentation of signs or symptoms required for such diagnoses.
The number of clinically unjustified diagnoses strongly indicates
that psychiatrists deliberately make psychiatric diagnoses to
justify the use of psychotropic medication. Indeed, multiple
psychiatrists indicated to us that they have assigned psychiatric
diagnoses for this reason.

Not only do psychiatrists diagnose patients with disorders
for which there is little or no clinical justification, they also
routinely fail to diagnose patients with disorders for which
patients do exhibit signs or symptoms. For example, abandonment
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issues and past trauma are nearly universal problems for the
patients in Program 1. However, psychiatrists frequently ignore
these disorders in diagnosing patients. Consequently, these
disorders often are not identified as a focus of treatment. Such
missed diagnoses are a grave deficiency, because without proper
evaluation and diagnosis, it is virtually impossible for patients
to receive adequate treatment. Moreover, improper diagnosis and
treatment affect opportunities for patients to be placed in the
most integrated setting appropriate to meet their needs.

The evaluations are also incomplete in that they routinely
fail to include information about the patients’ medication
histories, medications at time of admission, recommended
medication regimens to be utilized for treatment, or general
medical diagnoses. This information is crucial in guiding
treatment. In particular, existing medical problems should be a
significant determinant when choosing a psychotropic medication
regimen so as to avoid interactions and exacerbations of
individuals’ mental health or medical disorders.

There were many examples of these diagnostic problems. For
instance, one patient, D.S.,' was placed upon admission on
numerous medications, none of which corresponded with his
diagnoses. Two other patients, B.S. and N.C., were diagnosed
with Bipolar Disorder and Bipolar Disorder II Depressed with
Psychotic Features, respectively. Both were prescribed
medications appropriate to treat acute mania. Neither patient,
however, had any documentation in their evaluation to support
these diagnoses, nor did they have identified problems in their
treatment plans consistent with these diagnoses. Moreover,
N.C.’s symptoms were more consistent with post-traumatic stress
disorder than the Bipolar diagnosis. E.Z.’'s evaluation
contained no information about the dosages of previously
prescribed medications, how those medications affected his
symptoms, or his current medication regimen. Further, Attention
Deficit Hyperactivity Disorder (ADHD) was not listed as an Axis I
diagnosis to be ruled out despite the fact that E.Z. had a past
diagnosis of ADHD and the evaluation stated that more information
was required to confirm this diagnosis. The medical diagnosis of

'In this letter, to protect patients’ privacy, we identify
patients by initials other than their own. We will separately
transmit to the State a schedule cross referencing the initials

with patient names.[]
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asthma noted in his evaluation was also not listed under the Axis
III diagnoses. Similarly, the psychiatrist for another patient,
U.C., failed to assess the possibility of Traumatic Brain Injury
or to diagnose her with Post Traumatic Stress Disorder, despite
her history of head trauma, prenatal exposure to drugs, sexual
abuse, and neglect, including an incident resulting in her being
seriously burned. Her evaluation also failed to list her past
medication history or medications at the time of admission.

Separately, Metropolitan’s procedure calls for a preliminary
psychiatric evaluation on the day of admission to Program 1 and a
second evaluation once the patient is admitted to a specific
unit. For several patients, including E.Z., B.P., L.M., X.N.,
C.H., Bc.0., J.U., B.H., and N.T., the information contained in
the initial evaluation either was not included in, or conflicted
with, the information contained in the second evaluation. This
is of particular concern given that the evaluations were
conducted within one or two days of each other. Contrary to
generally accepted professional standards, there was no
indication that the physicians who conducted these evaluations
communicated about their significantly different findings.

B. Treatment Planning

According to generally accepted professional standards of
care, treatment plans should be individualized and should, at a
minimum: (a) identify patients’ diagnoses and symptoms;

(b) provide interventions to address each diagnosed psychiatric
disorder and the associated symptoms; (c) include medication
plans; (d) provide interventions and treatments to address
deficits in cognitive, academic and adaptive functioning, and
address any other significant treatment or medical needs;

(e) provide for monitoring of treatment efficacy; (f) provide for
monitoring of medication side effects; (g) include plans to
educate patients about their medications and other treatment
interventions; and (h) identify the barriers to placement in the
most integrated appropriate setting and the specific steps to
overcome such barriers. Metropolitan’s treatment plans often
fail to include this information and are not updated on a timely
basis. More fundamentally, because Metropolitan fails to
evaluate or diagnose adequately its patients, it is nearly
impossible for it to develop appropriate treatment plans.

1. Diagnoses and Symptoms
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It is a serious concern that many patients have psychiatric
disorder diagnoses although their treatment plans did not
identify any problems related to psychosis. Only one of two
conclusions results from these practices: either the diagnoses
are appropriate and treatment teams therefore fail to identify
the symptoms of patients’ most serious psychiatric disorders, or
patients are not experiencing symptoms of psychiatric disorder
diagnoses and thus the assigned diagnoses are unjustified.
Neither possibility is clinically acceptable.

2. Interventions

We found that nearly every Program 1 treatment plan lists
the same generic interventions. Treatment plans should be
tailored to meet the individualized needs of the patients, and
should take into account factors such as the patient’s
functioning level, cognitive level, history of trauma, and
medical conditions. None of the plans that we reviewed were
individualized or sufficiently detailed. Generic statements such
as “chemotherapy” or “group therapy” do not offer the level of
detail necessary to allow teams to provide adequate treatment.
For instance, X.N.’s treatment plan consisted of general
interventions: “chemotherapy, individual therapy, group therapy,
recreational therapy, IT assignment, and special educational
programs.” The interventions listed for L.M. and N.Q. contained
similar generic statements.

Further, none of the plans that we reviewed included any
treatment for, or acknowledgment of, the patients’ severe
traumatization and multiple out-of-home placements. The plans
also provided no differentiation between major psychiatric and
behavioral problems that were the reason for a patient’s
hospitalization and relatively trivial problems not requiring
hospitalization (such as aches and pains).

The use of highly restrictive interventions, including the
use of seclusion, restraints and/or as-needed (so-called pro re
nata or “PRN”) medication, should trigger a review of the
effectiveness of a patient’s treatment plan. Metropolitan,
however, does not routinely review treatment plans based upon
these events, thereby exposing patients to ongoing restrictive
interventions and ineffective treatment.

3. Cognitive, Academic and Adaptive Functioning
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Psychiatrists must be aware of and take into account
patients’ cognitive, adaptive and academic levels of functioning
to make accurate evaluations and diagnoses and for treatment to
be appropriate and effective. A patient’s cognitive abilities
will influence significantly her response to Program 1l's
expectations and the appropriateness of her treatment plans and
criteria for discharge. Her cognitive abilities also will affect
her understanding of the medications that she is prescribed.

Systematically, Metropolitan fails to identify and address
patients’ cognitive, adaptive and academic deficits. Of the
patients reviewed who had significant cognitive and/or academic
deficits listed in their charts, none had any remediation or
accommodation for these deficits in their treatment plans.
Treatment teams seemed unfamiliar with the results of such
testing, and they did not express concern that cognitive or
academic deficits were reported to have changed from one 90-day
evaluation to the next. In many cases, the only reason such
testing appeared to be performed was to determine supports and
services needed for discharge placement; in particular, to
determine whether the patient could be transferred into
California’s system of care for mentally retarded individuals.

The following examples are representative of Program 1's
failure to identify and address cognitive and academic deficits.
First, K.N.'’s diagnosis changed from “Rule Out Mental
Retardation” in November 1998, to “Moderate Mental Retardation”
in January 2001, to “Borderline Intellectual Functioning” in
April 2002. No member of his treatment team could explain these
changing diagnoses to us, nor did the team include the patient’s
cognitive/academic deficits as part of his treatment plan.
Second, B.Q. had the diagnosis of “Mild Mental Retardation by
history” on admission. This diagnosis was changed to “Borderline
Intellectual Functioning” on her first 90-day evaluation without
any new cognitive testing. Cognitive testing finally was
performed over one year after admission for the purpose of
determining discharge placement. The results of these tests were
not available at the time of our tour, two months after testing
had been completed. Third, D.S. was admitted with a cognitive
disorder diagnosis. He, however, did not have cognitive testing
until one and a half years after admission, at which time
discharge was being considered. The fact that the results of
D.S.’s test were in the mildly mentally retarded range did not
result in any change in his treatment plan.
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Program 1l's practice is to review treatment plans at 90-day
intervals, after an initial 14-day hospitalization. This
excessively long time period between treatment team meetings does
not comport with generally accepted professional standards of
care, which call for such meetings at a minimum of every 4 weeks,
and contributes to excessively long hospitalizations. The
infrequency of treatment team meetings exposes patients to
heightened psychiatric distress, both from long-term
institutionalization and from potentially deleterious treatments,
the effects of which the treatment team is not in a position to
timely detect and correct.

It is also critical that patients have genuine input into
and understand their treatment plans and their implementation.
Although Program 1 patients generally sign their treatment plans,
there is no evidence that they have any meaningful input into, or
agreement with, the plans. We observed treatment teams ignore
significant self-initiated input from patients regarding their
treatment during treatment team meetings. Moreover, there is no
evidence that patients are educated about or understand the
purposes of their prescribed medication, medication side effects,
or the length of time it takes medication to take effect. As
explained below at Section II, nursing and unit staff do not have
the knowledge to assist the facility’s children and adolescents
in understanding these issues. As a result, medications
sometimes are changed without clinical justification because
patients report that the medications are not working, although
the prescribed medications may not have had time to work. 1In
these cases, no documentation was found in the patients’ charts
to show that staff had educated the patients about the time that
needed to elapse before results could be expected.

Finally, treatment plans do not reflect an interdisciplinary
provision of services. 1In part this is because Metropolitan has
not identified a team member to coordinate the interdisciplinary
treatment process. As a result, no one is accountable or
responsible for coordinating patients’ overall treatment. No one
ensures that treatment plans are developed and reviewed as
necessary or that the various disciplines work together to
develop and implement one coordinated, comprehensive plan.
Similarly, communication and coordination among treatment team
members and between treatment teams and the school is poor or
non-existent. Staff whom we interviewed stated that various
disciplines communicate informally. In any event, whatever
communication takes place is not properly documented.



-9-

The care provided to F.Q. illustrates several unacceptable
aspects of Program 1l's psychiatric evaluations, diagnoses,
treatment planning, and treatment implementation. During or
subsequent to a treatment team meeting for F.Q. that we attended,
the team: (a) focused on whether she had a diagnosis of anorexia
nervosa, notwithstanding that, given her excess weight, this
diagnosis was not clinically possible, and that her desire to
lose weight was reasonable; (b) failed to discuss a number of her
psychiatric, Axis I, diagnoses or any specific symptoms
supporting these diagnoses; (c) could not provide clinical data
to support her diagnosis of Bipolar Disorder; (d) failed to
identify or discuss her apparent sedation or Parkinsonian
appearance, acknowledging that they had not evaluated her for
side effects of medication; (e) failed to address her numerous
self-initiated comments regarding her problems, needs and
interests; (f) appeared unsurprised that she did not know the
members of her treatment team; (g) acknowledged that they had no
plans to evaluate her cognitive or academic functioning, despite
the diagnosis of “Rule Out Borderline Intellectual Functioning”;
and (h) could not explain the dramatic increase in her
medication, conceding that a decrease in dosage may be indicated.
Regrettably, from our observations, interviews, and document
review, F.Q.’'s treatment team meeting exemplifies the deficient
treatment generally provided in Program 1.

C. Psychotropic Medication

The use of psychotropic medication always should be
justified by the clinical needs of a patient. However, as
previously explained, Program 1l's use of psychotropic medication
rarely is justified in that patients frequently are medicated
based upon clinically unjustified diagnoses. Documentation does
not support the types of medications being prescribed, the doses
prescribed, or either the extended lengths of time that
medications are prescribed in some cases or the rapid change of
medications in others. Rather, several of the psychiatrists’
notes give the impression that there is little or no analysis
conducted when choosing the patients’ medication regimens.

Furthermore, many patients are routinely prescribed
inappropriate medications. Numerous patients, such as M.D. and
N.H., were prescribed medications that are appropriate for
chronically mentally ill adults, not children or adolescents.
Psychiatrists also commonly prescribed older antipsychotic
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medications, such as Thorazine and Haldol, as part of patients’
regular medication regimens or as medication to be used as a PRN.
In view of the fact that these older antipsychotic medications
have a host of serious side effects that the newer atypical
antipsychotic medications do not have, the use of these
medications in an adolescent population is an outdated,
potentially harmful, medication practice. Moreover, these
medications were prescribed for at least 21 children and
adolescents without any documented clinical justification. It
appears that these medications are prescribed to control
individuals’ behaviors in lieu of an appropriate medication
regimen and/or of therapeutic treatment interventions.

Also, although modification of medications is appropriate at
times, Metropolitan’s psychiatrists often recommend medication
changes frequently and abruptly without any documented rationale
for the change. This practice is unsafe, given that such changes
can exacerbate or precipitate an individual’s symptoms.

Further, it is generally accepted that, in most instances,
psychotropic medication should be used to treat psychosis. When
psychotropic medication is prescribed to treat symptoms other
than psychosis, this practice should be documented clearly with a
specific plan for minimizing the dosage and duration of the use
of the medication. As indicated above, more than one Program 1
psychiatrist acknowledged prescribing psychotropic medication to
reduce aggression and agitation rather than to treat psychosis,
and acknowledged manufacturing diagnoses to justify this
practice. Assigning psychiatric diagnoses to patients who do not
meet the diagnostic criteria for such diagnoses in order to
justify the use of psychotropic medication is an unacceptable
medical practice.

Psychiatrists also prescribe medication for purposes that
have no mention in current or past literature and for which their
use has no known pharmacological basis. This form of so-called
“off-label” medication usage is considered speculatively
experimental, should be practiced ethically only under the
supervision of an institutional review board, and requires a
patient’s and/or guardian’s clear consent. Program 1 does not
meet any of these requirements. For example, a number of
patients are prescribed Naltrexone, a psychotropic, to treat a
host of different behavioral problems. Metropolitan’s medical
administration appeared unaware that this was occurring.

Although documentation reflected that the off-label usage of this
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medication was approved by the Pharmacy and Therapeutics (“P&T”)
Committee, there is no institutional review board to provide
oversight, there is no experimental design to monitor this
practice, and there has been no effort to obtain patients’ and/or
guardians’ informed consent.

Despite the fact that many of the medications that are
prescribed for Program 1l's children and adolescents have
potentially serious, and often irreversible side effects, such as
tardive dyskinesia, Metropolitan has no standardized instrument
in place to assess regularly these side effects. Similarly,
treatment plans do not include plans for monitoring potential
side effects. Without objective measures in place to identify
medication side effects at an early stage, Program 1's children
and adolescents are at risk of developing potentially
irreversible complications.

When potential side effects of psychotropic medication are
identified, Metropolitan’s response is inadequate and
inappropriate. For instance, E.Z.’'s physical examination
indicated that he had gynecomastia (development of prominent
breast tissue in a male), a potential side effect of one of his
medications. There was no indication, however, that this was
ever addressed or evaluated further. Similarly, several
individuals suffer constipation related to psychotic medication
use. Rather than reassess the medications for these individuals,
clinicians rely on the chronic administration of stool softeners
and laxatives, an unacceptable medical practice for this
population.

D. Therapeutic Environment

As part of its psychiatric treatment, generally accepted
professional standards of care dictate that Program 1 should
provide a therapeutic environment that minimizes the deleterious
effects of institutionalization (namely, the compounding of
childrens’ and adolescents’ psychiatric problems such that their
developmental trajectory is further compromised) and is conducive
to the treatment of severely psychiatrically disturbed and
traumatized children and adolescents. In providing a therapeutic
environment, there should be a structure comprised of community
rules, meetings, and social interactions that help patients learn
adaptive coping skills, improve self-esteem, and develop positive
skills (“milieu structure”). The environment in Program 1 does
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not meet any of these goals. Rather, Program 1 is characterized
by a great shortage of staff-initiated, positive interactiomns.

We saw few positive, spontaneous, therapeutic interactions
in which staff initiated and facilitated a patient’s expression
of feelings, connected a patient’s behavior with feelings,
employed a “teachable moment” technique, or started a meaningful,
positive staff-to-patient or patient-to-patient exchange. Staff
typically failed to use natural social experiences, such as
distribution of snacks, doing chores, or engaging in recreational
activities, to promote positive social functioning. Rather,
staff’s interactions with the individuals on the units were
mainly reactive and/or directive in nature, and at times resulted
in power struggles with patients, exacerbating crisis situatiomns.
Similarly, we observed a lack of staff-facilitated, age
appropriate patient-to-patient interactions. Patients appeared
bored, over-medicated, ignored and/or upset. Program 1's failure
to provide an appropriate health-promoting environment is
unacceptable and does not meet generally accepted professional
standards of care.

Program 1l's milieu structure is largely based upon a Point
and Level System. Staff appear to believe that this system
motivates patients to the extent that simply the interaction
between patients and the system constitutes active milieu
therapy. We found numerous serious deficiencies with this
system.

The Point System is a complex process that neither patients
nor staff are likely to understand adequately. The system does
not allow for consistent, accurate or individualized application
of points across residential units and/or schools. Points are
not distributed contingent upon the occurrence of behaviors, and
they are not distributed frequently and immediately in
association with those behaviors. Consequently, their intended
therapeutic effect is negated. The number of points that
students can earn at school - ten percent of their total daily
points - significantly undervalues the educational portion of
their lives. Most significantly, points are not utilized in a
therapeutic way to connect a patient’s behaviors with feelings or
to identify more effective coping strategies.

Similarly, the Level System is very complex. Children and
adolescents who are severely mentally ill and traumatized, many
of whom have cognitive impairments, are highly unlikely to
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understand it. Procedures by which patients’ levels are dropped
or raised are not defined clearly. It is virtually certain that,
in light of their histories of abuse and trauma, many Program 1
patients will experience the system as arbitrary and punitive,
thereby negating any therapeutic effect. The fact that this
system is a key component to determining patients’ attainment of
discharge criteria makes it even more troubling.

Program 1l's physical environment is also deficient. Given
Program 1l's population, the physical environment should, within
the bounds of safety, promote privacy, individuality, creativity,
and the opportunity for recreational activities to minimize the
effects of institutionalization and promote positive social
behavior. However, we found problems in all of these areas.

As a primary matter, patients’ rights to privacy and
confidentiality are breached by the public distribution of
medication and the posting of patient-specific information on
publically visible boards. More broadly, recreational equipment
was limited to televisions, damaged basketball nets, and often-
violent video games. The courtyards, which appear to be used
rarely by patients, are in disrepair and poorly equipped.
Although the facility has a fenced playing field, not once during
our multiple trips around facility grounds during our two five-
day visits did we see any children or adolescents on it.

Many of Program 1l's problems in providing adequate
psychiatric services are the result of a lack of leadership and
direction by psychiatrists and senior administration. There is
no evidence of medical staff providing leadership in treatment
teams or during periods in which patients are experiencing acute
psychiatric distress. 1Indeed, there was scant acknowledgment, at
leadership and administrative levels, that extended
institutionalization frequently exacerbates existing psychiatric
problems of children and adolescents. In important respects, the
administration’s focus lies elsewhere; various Metropolitan
documents identify the facility’s “clients” as, not the children
themselves, but rather the counties from which they come.

IT. NURSING

Program 1l's nursing services substantially depart from
generally accepted professional standards of care and treatment
and expose the children and adolescents there to a significant
risk of harm and actual harm. These deficits derive from nursing
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and unit staff’s: (a) failure to identify, monitor and report
patients’ symptoms and side effects of medications;

(b) unfamiliarity with mental health diagnoses, associated
symptoms, and appropriate treatments and interventions; (c) lack
of knowledge regarding their patients; and (d) ineffective
participation in the treatment team process.

Many nursing and unit staff appear to lack adequate support,
training and supervision. Metropolitan leadership does not
encourage Program 1 nursing and unit staff to communicate with
other team members to solve problems proactively. As a result,
nursing and unit staff respond to patient needs in a largely
reactive way. This, in turn, exposes Program 1l's children and
adolescents to excessive and inappropriate uses of medication;
seclusion, and restraints; inadequate and ineffective therapeutic
interventions; and unnecessary institutionalization.

A. Monitoring and Reporting of Patients’ Symptoms

Generally accepted professional practice requires that
patients’ treatment plans identify the interventions and
strategies to be utilized by nursing and unit staff to address
the symptoms of patients’ diagnoses, the symptoms to be
monitored, and the frequency with which the symptoms are to be
monitored. It is essential for nursing and unit staff to
monitor, document and report patients’ symptoms for the treatment
team to determine if the implemented interventions are adequate
or require modification. The psychiatrists who prescribe
medications and the psychologists and social workers who oversee
other therapeutic interventions rely on nursing and unit staff to
collect and report this information. Nursing and other unit
staff are on the unit 24-hours a day, seven days a week; they can
and should record and report this information. Program 1 nursing
and unit staff do not properly monitor, document and report such
information. In part, this is because Program 1l's treatment
plans generally do not identify the symptoms to be monitored or
the frequency with which staff should monitor them.

Metropolitan does not appear to have a system in place to
collect and analyze such information on a regular basis or to
utilize such information in the reassessment and treatment plan
revision process. Without objective measures in place to
determine the effectiveness of the interventions being used,
Program 1l's patients are likely to receive inappropriate and
ineffective treatment interventions for long periods of time, and
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to be exposed to excessive or inappropriate uses of medications,
seclusion, and/or restraints.

Staff who administer medication should know what the
medication is for, know what results it is intended to achieve
and when, and know the symptoms of the disorder that the
medication is supposed to address. As a general matter, the
Program 1 nurses are unfamiliar with the purposes of the
medication they administer, and a number of nurses we interviewed
were unable to identify the symptoms associated with the disorder
for which a particular medication was prescribed. This lack of
basic clinical knowledge contributes to nursing staff’s failure
to monitor and report patients’ symptoms.

B. Monitoring of Medication Side Effects

Generally accepted professional practice requires that
nursing staff monitor patients for potential side effects of
medications. However, Metropolitan nursing staff responsible for
the day-to-day care of patients do not monitor, document or
report evidence of side effects on a regular basis. This is in
part because, as stated above, treatment plans do not include
plans for monitoring potential side effects. Even when nursing
staff do identify patients who are experiencing side effects,
they do not take adequate action to notify the prescribing
physicians and to ensure that appropriate follow-up occurs. The
charts of a number of patients included notes indicating that
nursing staff had witnessed side effects such as drooling, but
they failed to report this to the prescribing physician and/or
document the symptom on a more formal basis, such as through
standarized instruments that measure and record medication side
effects.

C. Participation in Treatment Team Process

Nursing and unit staff consistently demonstrated a lack of
knowledge regarding the therapeutic process. Many could not
provide essential information about the individuals on their
units such as the level of family involvement, issues being
pursued in therapy, symptoms of Axis I disorders, reasons for
medication changes, or options for discharge. Without nurses’
knowledge of this crucial information, the units cannot function
adequately as therapeutic environments.
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It is generally accepted professional practice for nursing
staff, as well as other staff who provide direct support to
patients, to participate as active members of the treatment team.
Because these staff work on a daily basis with the children and
adolescents of Program 1, they likely know the patients best.
However, Program 1 nursing and unit staff do not participate
meaningfully in the treatment team process. Generally speaking,
Program 1 nursing and unit staff do not appear to understand
therapeutic tools or how to implement them. Nursing staff do not
know the children’s and adolescents’ histories, especially the
family histories, which is where mental health issues often
start. Nurses do not appear to understand their role as
psychiatric nurses.

This lack of knowledge and skills places nurses and other
unit staff at a disadvantage in the team process. Without
adequate knowledge and skills, nursing and unit staff cannot
contribute meaningfully to the development of treatment plans and
interventions; cannot challenge other team members to consider
alternative diagnoses, medications or interventions when those in
place do not appear to be correct; cannot implement interventions
effectively; and cannot provide a therapeutic milieu. This
ultimately results in the children and adolescents of Program 1
receiving inadequate treatment and care.

IIT. PSYCHOLOGY

Program 1l's psychological services and behavioral
interventions substantially depart from generally accepted
professional standards of care and expose the children and
adolescents of Program 1 to significant risk of harm and to
actual harm. The deficiencies include inadequate clinical
assessments; insufficient, inappropriate active treatment; and
inadequate behavioral interventions. The harm to these children
and adolescents takes many forms, among them, perpetuating their
emotional behavioral difficulties; unnecessarily extending their
stay in a highly restrictive setting; diminishing their sense of
self worth; subjecting them to excessive use of seclusion,
restraints, or sedating medications; fostering despair and
hopelessness; and, in some cases, depriving them of physical
safety.

A. Psychological Evaluations
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In attempting to determine the psychological problems and
needs of children and adolescents, it is critical that
psychologists and direct care staff observe and assess them on a
regular basis. However, clinical staff infrequently observe and
directly assess the children and adolescents in their care.
Consequently, in making treatment decisions, clinicians fail to
consider important aspects of both the patients’ clinical status
and their level of functioning. This deficiency is exacerbated
by the lack of a hospital policy dictating when psychological
evaluations are to be updated.

Psychological evaluations should identify and address
psychiatric issues when such issues are present. Program 1
evaluations frequently fail to do so. For instance, although
M.C.’s psychological evaluation on admission identified no
psychiatric issues, he subsequently was psychiatrically diagnosed
with Bipolar Disorder with Psychotic Features. Notwithstanding
that psychiatric diagnosis, his psychological evaluation was not
updated. Consequently, either M.C.’s psychiatric diagnosis was
wrong or his psychological evaluation was significantly
deficient.

Similarly, as discussed in Section I, psychological
evaluations should identify and address functional abilities. 1In
this regard, “Mental Retardation” and “Borderline Intellectual
Functioning” are distinct categories of intellectual assessment
that should trigger different treatment interventions.
Metropolitan’s psychological evaluations often do not recognize
this distinction. For example, K.N. was admitted to Metropolitan
with a diagnosis of “Rule Out Mental Retardation,” and shortly
thereafter was assessed as having a full-scale IQ of 54 - well
into the range of mental retardation. Nevertheless, without
documented justification, his diagnosis was changed to
“Borderline Intellectual Functioning.”

Psychological evaluations also must address relevant
components of particular disorders, but Program 1's evaluations
frequently do not. For instance, O.N. was diagnosed with
Autistic Disorder, but nowhere in his chart was it evident that
his speech and language had been evaluated, notwithstanding that
an understanding of an autistic patient’s communication abilities
is essential in shaping appropriate interventions.

Questions generated in psychological evaluations should be
answered, not left unresolved for extended periods of time.
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Failure to address promptly questions fundamental to a correct
psychological evaluation undercuts the evaluation’s efficacy.
Nevertheless, a Metropolitan psychologist informed us that it was
not unusual for unresolved diagnoses (so-called “rule out
diagnoses”) to remain open for 10 to 12 months. For example,
E.H. was admitted in April 1999 with “Rule Out Mild Mental
Retardation.” That unresolved diagnosis was in place when we
toured the facility more than three years later. 1In fact, a
number of patients went through their entire treatment regimen
and were discharged with one or more unresolved diagnoses. This
problem is exacerbated by nursing and unit staff’'s failure to
monitor, document and report patients’ symptoms as discussed
above.

The foregoing deficiencies signal that Program 1 treatment
teams undervalue psychological evaluations. Evidence of this
comes from various charts, such as S.N.’s and F.U.’s, that do not
even contain a psychological evaluation. The evaluations
apparently had been removed from the active charts in
contravention of facility policy. Further evidence that the
facility disregards the importance of psychological evaluations
is its failure to use Spanish-language testing tools for patients
whose primary language is Spanish. Metropolitan identified 11
such patients at the time of our tour.

These problems lead to inaccurate, incomplete, and
unreliable evaluations, which in turn leave the appropriateness
of the psychological interventions to chance. This is a
substantial departure from generally accepted professional
standards of care that subjects Program 1 patients to the risk of
harm and actual harm, in the form of untreated psychological
disorders and psychological disorders that are worsened through
inappropriate treatment.

B. Active Treatment

Generally accepted professional standards of care call for
evidence-based psychotherapeutic interventions, that is,
interventions that are empirically supported as effective.
Program 1 policy does not reflect such a standard. Instead, it
unspecifically states that “[e]lach patient shall be provided with
an individualized program of treatment activity which reflects
the program’s highest level of performance and the optimal level
of patient participation.”
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In any event, activity logs indicate that a number of
children and adolescents receive virtually no active treatment.
That is, they have scant participation in individual and group
therapy or in activities of leisure and recreation.

Attendance records indicate that some children receive as
little as one-half hour of individual therapy and 30 total hours
of structured therapeutic activity, a month. One patient
received no recorded therapeutic activities for a 12-day period,
other than participation in 30-minute group meetings at which the
patients’ points for behavior, treatment and school participation
are announced. Metropolitan staff could not identify any current
active treatment for patient T.T.’s primary diagnosis of Post
Traumatic Stress Disorder. Further, although T.T. also carries a
diagnosis of polysubstance abuse, she reportedly has attended a
substance abuse group only once and apparently is receiving no
other substance abuse interventions. Moreover, most patients we
reviewed receive no family therapy, despite the fact that many
have significant traumatic family histories.

Further, as explained in Section I, above, there is little
evidence of spontaneous, positive social interactions, especially
interactions initiated by staff. There is also little evidence
that the courtyards and free time are used constructively to
enhance patients’ lives. In summary, the amount of active
treatment that Program 1 patients actually receive is alarmingly
low.

Separately, there are a number of concerns with the quality
of individual and group therapy. To be effective, individual
psychological therapy should be available to patients in their
primary language. Moreover, Metropolitan is a provider of health
and social services that receives federal financial assistance
from the U.S. Department of Health and Human Services. As such,
it is required to provide Limited English Proficient (“LEP”)
persons such language assistance as is necessary to afford them
meaningful access to these services, free of charge. Title VI of
the Civil Rights Act of 1964, 42 U.S.C. § 2000d, et seqg.; 45
C.F.R. § 80.3(b). See also Policy Guidance on the Prohibition
Against National Origin Discrimination as It Affects Persons with
Limited English Proficiency, 65 Fed. Reg. 52762 (Aug. 30,

2000) (“Health and social service providers must take adequate
steps to ensure that [LEP] persons receive the language
assistance necessary to afford them meaningful access to their
services, free of charge.”); 28 C.F.R. § 42.405 (d) (1) (™ Where a
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significant number or proportion of the population eligible to be
served or likely to be directly affected by a federally assisted
program . . . needs service or information in a language other
than English in order effectively to be informed of or to
participate in the program, the recipient shall take reasonable
steps, considering the scope of the program and the size and
concentration of such population, to provide information in
appropriate languages to such persons.”) Notwithstanding these
obligations, Metropolitan has a significant number of primarily
Spanish-speaking patients, such as F.U., whose therapists do not
speak Spanish.

In any event, there is also little indication that the
therapy sessions have an effective impact on individuals’
outcomes. For example, inconsistent documentation indicates that
J.U. received somewhere between 6 and 12 hours of individual
therapy from February to May 2002. From late April to late May,
she received five psychotropic PRNs and was placed in seclusion
and/or restraints on 16 occasions. Similarly, T.T. received
approximately 4% hours of individual therapy from March to May
2002. She received no family therapy despite her issues
regarding family dysfunction and her family’s active visitation.
From early April to early May, she received 12 psychotropic PRNs
and was placed in seclusion and/or restraints on 11 occasions.
These examples reflect Metropolitan’s failure to provide the
necessary therapeutic interventions to treat appropriately and
effectively the children and adolescents in its care.

The group therapy provided at Metropolitan is inadequate.
Only 9 of the 157 group therapy/activity protocols that we
reviewed for Program 1 contained interventions or approaches that
were empirically supported as effective. Groups are provided too
infrequently and inconsistently. In particular, Metropolitan is
not providing adequate substance abuse or medication groups -l
critical groups for this population given that all of the
patients are taking psychotropic medications and many have drug
and alcohol issues.

Further, the lack of clinical oversight of group therapy
raises serious concerns. Generally accepted professional
standards of care require that such oversight be provided to:

(a) determine a patient’s readiness to participate in a group;
(b) identify the group(s) that will provide therapeutic wvalue to
the individual; and (c) follow the patient’s progress in the
group (s) and regularly re-assess the appropriateness of the
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group(s) based on the patient’s individualized needs. Program
1's group therapy lacks any such clinical oversight, thereby
exposing its patients to serious risk of harm. For example, many
of the children and adolescents served by Program 1 have
histories of being subjected to abuse. By placing these patients
in groups in which subjects such as abuse are discussed prior to
assessing their readiness to participate in such a group,
Metropolitan is potentially re-traumatizing these children and
adolescents. This is further exacerbated by making attendance at
groups a requirement for earning points in the point system and
ultimately for being considered for placement in a more
integrated setting.

The gquality of milieu programs (which are programs
applicable to all patients and are to help them learn adaptive
coping skills, improve self-esteem, and develop positive skills)
appears also to be inadequate, as evidenced by the number of
patients, such as Ui.N., Bc.0., I.X., and D.C., who have opted to
miss almost as much as a month of school, and the many patients
who “refuse to participate” in group therapy, according to their
charts. High rates of treatment refusal convey a message
regarding the quality of the treatment and should trigger an
urgent assessment of programming and/or the patient, but this
does not occur at Program 1. Moreover, patients whose group
therapy attendance qualifies them for desirable activities, such
as weekly community outings, are sometimes told that they cannot
participate in these activities because of staffing constraints,
which diminishes whatever therapeutic effectiveness group
programming might have.

The efficacy of psychological treatments is further undercut
by the use of excessive sedation for several Program 1 patients.
During our tour, we frequently observed patients sleeping in day
rooms during free time, sleeping in school classes, and sleeping
during group activities. Many other patients were awake but
showed signs of heavy sedation. Excessive sedation does not
comport with generally accepted professional standards of care.
Rather, it indicates inappropriate reliance on medication to
manage patient behavior and restricts participation in treatment
and educational programming. It also fosters a mentality that
behavior cannot be internally and voluntarily controlled.
Further, it prolongs patients’ stay in a highly restrictive
environment.
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Independent of the quality of therapy, the documentation of
individual and group therapy and group activities is
fundamentally insufficient, stating neither the nature of the
interventions employed nor the patients’ responses. For example,
documentation regarding I.X. is limited to general statements in
the nursing notes, such as “has been . . . attending group,” and
various lists of the groups in which I.X. has participated.
Similarly, the notes for B.S. by the physician, social worker,
and psychologist do not even mention group treatment, and the
nurse'’s notes contain only general statements, such as “[platient
participates in groups.” Consequently, it is not possible to
gauge accurately the efficacy of particular treatments or assess
the patient’s progress relative to those treatments. 1In
addition, patients’ records often indicated that individual
therapy was provided when therapy progress notes did not. These
discrepancies call into gquestion the integrity of the
documentation as well the actual provision of services.

In any event, the dearth of effective active treatment
interventions predictably contributes to poor patient progress in
meeting treatment goals and discharge criteria. E.H. is
illustrative. E.H. was admitted to the facility in April 1999.
During our tour, personnel on his unit contemplated relaxing the
standard discharge criteria, such that E.H. could be discharged
if he maintained Level 3, the highest level of performance, for
one month. Even this standard fails to recognize the
ineffectiveness of E.H.’'s treatments; in the more than three
years that E.H. has resided at Metropolitan, this patient has
achieved Level 3 one time.

E.H. illustrates the predicament of many of Metropolitan’s
children and adolescents. The failure to reach benchmarks that
Metropolitan has determined to be achievable for patients like
him primarily reflects, not his personal failings, but rather the
shortcomings of the treatments he receives; E.H. is not receiving
treatments that will allow him to maintain Level 3 long enough to
leave the facility.

In summary, it is apparent that Program 1's active treatment
interventions are too infrequent, are of inadequate quality, and
are insufficiently documented. These deficiencies result in
unnecessarily extended hospital stays, and they likely exacerbate
psychological symptoms and increase feelings of hopelessness and
emotional distress.
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C. Behavioral Interventions

Behavioral intervention is a fundamental component of any
appropriate treatment program for children and adolescents with
emotional and behavioral disorders. Behavioral intervention
occurs in milieu, or structural, context and on an individual
level. 1In general terms, the objective of behavioral
intervention is to facilitate other forms of treatment by
controlling environmental conditions and shaping responses to
environmental conditions. Shaping of responses occurs most
typically through the consistent, comprehensible imposition of
consequences that increase desirable behavior and decrease
undesirable behavior. Virtually every aspect of Program 1's
behavioral treatment programs is profoundly below generally
accepted professional standards of care.

1. Milieu Programs

Generally accepted professional standards of care for
behavioral programming call for the identification of specific,
“operationally defined” “target” behaviors and the provision of
consistent responses across settings to those behaviors. (In
general terms, “operationally defined” means behaviors that are
specified with particularity such that different observers can
agree whether the behavior has occurred, and “target” behaviors
means behaviors identified for treatment.) Behavioral
programming that departs from these standards is virtually
certain to fail and may exacerbate behavioral problems.

Perhaps the most prominent aspect of Program 1's milieu
programs is its Point and Level System, the deficiencies of which
are discussed above, at Section I. Independent of the Point and
Level System, target behaviors in Program 1 behavior programs
were stated in vague terms. Many patients’ behavior programs
included one target behavior for the unit, addressed only in the
unit, and a different target behavior for the school, addressed
only in the school. Thus, contrary to generally accepted
professional standards of care, Program 1 does not ensure that
responses to targeted behaviors are consistent across
environments. Further, in at least one unit, the treatment
team’s review of, and changes to, target behaviors were not
documented. In this regard, there was no effective means of
tracking patient progress relative to the targeted behavior.
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These problems severely restrict any benefit of the milieu
programs and serve to frustrate and confuse patients.

2. Individual Behavioral Planning

Generally speaking, individual behavioral assessment is the
careful examination of patient behaviors and the settings and
circumstances in which they occur for purposes of developing
appropriate interventions for undesirable behaviors and
reinforcing desirable behaviors. Under generally accepted
professional standards of care, this assessment is done through a
functional analysis or functional assessment, which determines
the purpose of the behavior and helps identify appropriate
replacement behaviors.

As an initial matter, it is not clear that psychologists are
aware of relevant behavioral data, including episodes of
seclusion and restraints, which is essential in developing
appropriate behavior support. Facility chart “thinning”
guidelines dictate that the most recent three months of clinical
data must be kept in the active chart, but we reviewed active
charts from which recent instances of seclusion and/or restraints
had been removed. T.T. is an example. Data regarding 15
episodes of seclusion or seclusion/restraints occurring in the
three months just before our tour were “thinned” from T.T.'s
active chart and placed in another chart intended to store dated
information. Further, as indicated in Section II, Metropolitan
does not have procedures in place to ensure that nursing and unit
staff reliably monitor, document and report patients’ symptoms
and behaviors.

Program 1 behavioral supports are prepared without an
adequate analysis of undesirable behaviors. The individual
behavior treatment plans for F.U., I.X., D.Q., and N.Q., were
prepared without a functional analysis or assessment of the
behaviors which the plans are to address. One unit psychologist
acknowledged that he had received no training in conducting
functional behavioral assessments and was not aware of any tools
for performing such assessments. The psychologist on another
unit stated that systematic tools for conducting functional
assessments were not available in the hospital.

The Program 1 individual behavior treatment plans are
identified interchangeably as “special treatment plans” or
“behavioral treatment plans.” It appears that they are prepared
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without adherence to specific criteria regarding methodologies or
required components; the plans that we reviewed lack a common
structure or approach. Their lack of functional analysis, of
consistent, justifiable methodology, and of uniform components
are shortcomings that significantly depart from generally
accepted professional standards of care.

Separately, the triggers for performing behavioral
assessments are poorly conceived. Consequently, individual
behavior treatment plans are developed too rarely. In this
regard, generally accepted professional standards of care require
a clearly defined behavioral response, such as a behavioral
treatment plan, to repeated episodes of highly restrictive
interventions. However, Metropolitan policy requires
individualized behavioral treatment plans only after the use of
one-to-one supervision for 72 hours, due to harmful, or
potentially harmful, behaviors.

Indeed, many patients are placed in seclusion and restraints
repeatedly without triggering a behavioral assessment. Although
T.T. was placed in seclusion and restraints 17 times over the 90-
day period reviewed, and was subjected to PRN psychotropic
medications 13 times over the 85-day period reviewed, T.T. did
not have an individual behavior treatment plan. An intervention,
of sorts, had been in place, but that was limited to T.T.
reporting hourly to the nursing staff and was terminated because
T.T. reportedly was uncooperative. Similarly, O0.I. had 19
episodes of seclusion or restraints and 18 episodes of PRN
medication in the period of slightly less than three months
immediately preceding our Program 1 tour, but 0.I. did not have
an individual behavior treatment plan. Program 1 personnel
indicated to us that, as a general matter, the decision to begin
tracking individual behaviors was made informally.

Further, when behavioral interventions were developed, in at
least some cases they were prepared with inordinate delay.
Ui.N.’s chart indicates that a functional analysis of U.N.'’s
behavior was conducted in July 2001, followed by behavior
tracking in October 2001 and the development of a “Special
Treatment Plan” dated May 7, 2002. This example highlights not
only a significant delay in treatment, but also another serious,
more fundamental problem, which is that the facility is
lackadaisical in responding to children and adolescents who are
in need of urgent care and for whom extended institutionalization
itself causes harm, by compounding their psychiatric problems.























































































