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950 Pennsylvania Avenue, N.W. 
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VIA FACSIMILE AND U.S. MAIL 

Frank James, Esq.

Baker, Donelson, Bearman, 


Caldwell & Berkowitz, PC 
Southtrust Tower 
420 North 20th Street, Suite 1600 
Birmingham, AL  35203-5202 

Re: Investigation of the Alabaster Police Department 

Dear Mr. James: 

As you know, in March 2003, the Civil Rights Division initiated an investigation of the 
Alabaster Police Department (“APD”), pursuant to the Violent Crime Control and Law 
Enforcement Act of 1994, 42 U.S.C. § 14141 (“Section 14141”), and the Omnibus Crime 
Control and Safe Streets Act of 1968, 42 U.S.C. § 3789d(c)(3). We would like to take this 
opportunity to express our appreciation for the cooperation we have received thus far from the 
City of Alabaster and the APD in our investigation. 

To date we have reviewed relevant APD policies and conducted interviews with City 
officials, all of the APD command staff and a cross-section of APD supervisors.  We have 
interviewed line officers and participated in ride-alongs. We have also talked to community 
leaders and other citizens. 

At the beginning of our investigation, we committed to providing the City with technical 
assistance to improve APD’s practices and procedures.  We already communicated a number of 
recommendations during our meetings with you and the APD command staff in May 2003 and 
January 2004. This letter is intended to supplement that guidance and is focused on APD’s 
written policies. 

It is important to point out, however, that our fact-gathering process is not yet complete. 
Indeed, we have made no determination that APD officers engaged in a pattern or practice of 
unconstitutional conduct. This letter, therefore, is simply a recitation of some of the concerns we 
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have identified to date. We hope this letter will assist in our mutual goal of promoting officer 
safety while ensuring that the APD provides the best possible police service to the people of 
Alabaster. 

I. APD POLICIES 

Policies and procedures are the primary means through which police departments 
communicate their standards and expectations to officers.  Accordingly, it is critical that APD’s 
policies and procedures are complete, accessible to all officers, and up-to-date.

 A. Distribution and Accessibility 

APD’s Policy and Procedure Manual (“the Manual”) is provided to all APD officers on 
computer disk when they commence employment.  Officers are responsible for printing out a 
hard copy of the Manual. Officers sign a form acknowledging receipt of the disk.  

It is our understanding that there is no process for reviewing or updating the Manual on a 
regular basis. Instead, new and revised policies are added to the disk upon approval by the 
Chief, and the disks are then reissued to officers. Our review of the Manual indicates that this 
method of maintaining the Manual may result in inconsistencies between older policies and more 
recently issued policies. For example, Chapter 12, Internal Affairs, Section 12.3.0, which sets 
forth the procedures to be used in processing citizen complaints, does not reference the APD 
Standard Internal Complaint Form.  However, Chapter 27, Citizen Complaints on Police 
Personnel, Section 27.1.3.C requires the completion of this form upon receipt of any complaint. 
We recommend that APD review its Manual to ensure consistency between policies, and that 
APD repeat this review upon issuance of any new or revised policies. We also recommend that 
each policy include the date it is issued. 

Moreover, APD’s practice of distributing the Manual and revisions to the Manual on disk 
may not adequately ensure that officers review and understand new policies or revisions to 
existing policies. We recommend that the APD ensure that every officer is issued an APD 
Manual in hard copy (as well as an electronic copy, if desired), and that officers maintain 
manuals that contain all current policies.  We recommend that the APD revise its requirement 
that officers acknowledge receipt in writing of policies and procedures to include a signed 
statement that the officer has read and understands the Manual and any revisions to the Manual. 

To facilitate APD’s implementation of these recommendations, we suggest APD 
designate an individual to be responsible for reviewing the Manual and any revised or new 
policies to ensure consistency. This individual would also be responsible for ensuring that all 
officers receive both electronic and hard copies of the Manual and revisions to the Manual, and 
for maintaining copies of officers’ signed statements acknowledging receipt and understanding 
of the Manual and any revisions. 

B. Organization 
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Policies and procedures should be clear, comprehensive and organized so as to be 
accessible to officers. APD’s Manual contains twenty-seven (27) chapters that are not organized 
topically or according to another readily identifiable system.1  For example, several chapters 
address policies and procedures pertaining to the use of force, but these chapters are spread 
throughout the Manual. See, e.g., Chapter 5, Use of ASP Expandable Batons; Chapter 10, 
Firearms; Chapter 15, O.C. Spray and/or Chemical Agent; and Chapter 22, Canine Operations. 
This structure makes it difficult for officers to locate all relevant information on a particular 
topic in the Manual.2 

We recommend that the APD arrange its policies in a manner that allows immediate 
access to a complete policy, such as organizing the policies according to subject matter 
(administrative, operations, investigations, personnel, technical services, etc.).  APD should 
review each policy to ensure that (1) all information directly pertaining to a particular topic is 
contained within the section of the Manual addressing that topic; and (2) information or policies 
that indirectly pertain to or inform other policies are cross-referenced.  Policies should be 
reevaluated on a regular basis to ensure they are clear, internally consistent, and incorporate 
accepted, modern police practices. 

II. USE OF FORCE 

In the course of duty police officers are sometimes required to use deadly and non-deadly 
force. Because the use of force can place officers, civilians, and subjects at serious risk of harm, 
it is incumbent upon law enforcement agencies to ensure that officers use force appropriately. 
Use of force policies and procedures must clearly set forth standards for appropriate use of force. 

APD’s policies on the use of force during arrests, including the use of firearms, are set 
forth in Manual Chapter 3, “Administration,” Section 3.22.0-3.29.0.  This section includes 
APD’s use of force reporting policy. We recommend that the APD remove the force-related 
policies from Chapter 3 because the policies are not administrative, and consolidate force-related 
information into a specific chapter applying to all uses of force. 

A. Definition of Use of Force and Use of Force Continuum 

1 The Manual defines the terms “General Orders,” “Bulletins,” “Personnel Rules 
and Regulations,” and “Procedural Manual.” However, the APD does not issue General Orders 
or Bulletins, and all personnel and procedural rules and regulations are contained in the Manual. 
To avoid confusion, we recommend APD delete references to these terms. 

2 Chapter 3 of the Manual, entitled "Administration," appears to function as a 
"catch-all" chapter containing unrelated information on a variety of important topics.  At 43 
pages long, Chapter 3 is approximately twice the length of the next longest chapter in the 
Manual, and is four times the length of the majority of the other chapters.  As a result, Chapter 3 
is unwieldy and its contents difficult to access. 
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Officers should be provided with clear policies that establish guidelines for the use of 
force, including limitations on the use of deadly force and prohibitions on the use of 
unauthorized types of force. Uses of excessive force by police officers are violations of the 
Fourth Amendment, and are analyzed under the Fourth Amendment’s objective reasonableness 
standard. Graham v. Connor, 490 U.S. 386, 394 (1989). The analysis requires a balancing of the 
quality of intrusion on the individual’s Fourth Amendment interests against the governmental 
interests. Id. at 396. The criteria courts apply to assess an excessive force claim include the 
severity of the crime at issue, whether the suspect presents an immediate safety threat to the 
officers or others, and whether the suspect is actively resisting or attempting to evade arrest.  Id. 
Lack of specific policy guidance in the appropriate use of force may lead officers to believe they 
are justified in using force in situations in which it would be unreasonable or unnecessary. 
Conversely, unclear or too general policies may result in officers refraining from using necessary 
and appropriate force for an unwarranted fear of using excessive force. 

Although APD officers may carry a variety of weapons, ranging from Oleoresin 
Capsicum (“OC”) spray to the ASP baton to their service firearms, APD’s policies do not guide 
officers on when to use each weapon in relation to other choices. APD does not employ a use of 
force continuum, matrix, or any other description of levels of suspect resistance and appropriate 
officer use of force responses. APD’s policy does not mandate or describe de-escalation 
techniques that can minimize officers’ use of serious force.  We recommend that APD’s force 
policy include a use of force continuum.  When properly designed and implemented, a use of 
force continuum is a fluid and flexible policy guide.  Many departments employ the continuum 
because it provides a useful tool in training officers to consider lower levels of force first, which 
protects the safety of both the officer and the civilian. Moreover, a use of force continuum 
emphasizes that officers’ presence, verbal commands, and use of “soft hands” techniques (using 
hands to escort rather than to control subjects) can often be used as alternatives to other more 
significant uses of force. APD’s force policy should describe how the various force options may 
be used, how the various applications of the options affect their placement in the use of force 
progression, and what level of force is appropriate in response to what type of resistance by 
suspects. The continuum should include the actual types of force used by APD, including 
canines and tasers. 

APD’s force-related policies fail to fully address what constitutes “deadly force.” 
Chapter 3, Section 3.29.1 provides that an officer may discharge his firearm, among other 
reasons, to defend himself from death, serious injury, or felonious assault, and to defend another 
person from death or serious injury when that person was unlawfully attacked and other means 
have failed.  APD policy fails to identify what uses of the baton constitute deadly force and fails 
to indicate that a strike to the head with an impact weapon, including a police radio or flashlight, 
is an application of deadly force. Similarly, the policy fails to identify uses of physical force that 
may constitute deadly force, such as the application of a carotid hold. 

Chapter 10, Section 10.2.1.A of the Manual cites Section 3.43 of the State of Alabama 
General Statutes. We believe the intended reference is to Section 13A-3-27 of the Alabama 
Code, which provides, in relevant part: 
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subdue an attacker or a violently resisting suspect or under other circumstances 
within the rule of law which permits the lawful and necessary use of force and 
which is best accomplished by the use of tear gas. 

The last section of this policy (“or under other circumstances . . .”) fails to provide adequate 
guidance to officers as to when the use of tear gas is appropriate. Tear gas, once dispersed, 
covers a wide area and can affect many individuals.  A tear gas cannister may be thrown back 
towards officers. Accordingly, tear gas should only be deployed by Special Operations Units in 
situations such as crowd control or when necessary to extract a suspect such as a barricaded 
gunman.  It should only be carried by officers trained and authorized in its use. 

4. Canine 

When we toured APD in May 2003, we learned that APD has a canine unit consisting of 
one canine officer and one canine. APD has since adopted a canine policy, set forth as Chapter 
22 of the Manual, which was provided to us during our January 2004 tour. 

It is our understanding that APD’s canine unit is used only for drug search operations, 
and that APD’s canine is trained only for drug search operations. However, this is not reflected 
in the canine policy. Instead, the policy includes procedures that indicate canines may be used 
for physical apprehension. For example, Section 22.1.3.A.3 states that canines may be used for 
“making or maintaining an arrest when circumstances justify such use.”  Section 22.1.3.B.4 sets 
forth procedures to be used “should the K-9 cause physical apprehension.” 

Because the use of canines for physical apprehension constitutes a use of serious force, a 
canine policy must include the following information at a minimum:  the circumstances in which 
canines would be deployed and whether they would be deployed on- or off-leash; whether 
handlers are required to issue a verbal warning before releasing their canines; whether prior 
supervisory approval is required to deploy a canine; what canine methodology is employed by 
the Department’s canine program;6 and the training and certification required for both canine and 
handler to perform physical apprehensions. Since APD does not use its canine for physical 
apprehensions, nor is the canine trained for this purpose, we recommend that the APD’s canine 
policy be revised to prohibit the use of canines for physical apprehension. 

APD should revise the canine policy to provide more guidance on the appropriate use of 
the canine for drug search operations. We note that on April 5, 2004, the U.S. Supreme Court 
granted certiorari in Illinois v. Caballes, 802 N.E.2d 202 (Ill. 2003) to decide the question of 
whether the Fourth Amendment requires a reasonable, articulable suspicion to justify using a 

6 For example, “find and bark” methodology requires training the canine to bark 
but not attack upon locating the subject. 
































