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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant vs. Lola OBrien d/b/a/
O Brien Ol Conpany, Respondent; 8 U S.C. 1324a Proceeding; Case No.
89100386.

FI NAL DECI SI ON AND ORDER

On August 10, 1988, a conplaint chargi ng Respondent with viol ations
of the Inmmigration Reform and Control Act of 1986, 8 U S.C. Section
1324a, was filed with the Ofice of the Chief Adnministrative Hearing
O fice. The conplaint alleged violations of the enploynent verification
requirenents for failing to properly verify the enploynent eligibility
of three enpl oyees within the nandated ti ne peri od.

On January 22, 1990, the Conplainant filed a Mdtion to Deem Request
for Adnmissions Adnitted and a Mdtion for Sumrmary Decision based upon
t hose adm ssions. On January 31, 1990, a prehearing tel ephonic conference
was conducted pursuant to 28 C.F.R Section 68.11. On that date, a
prehearing conference order was issued, giving Respondent until February
16, 1990 to show cause why the Conplainant's Mtions should not be
gr ant ed.

On March 6, 1990, a prehearing tel ephonic conference was conduct ed,

at which tinme | indicated ny intention to grant the Conplainant's
Mot i ons.
On March 14, 1990, | issued an order deeming the matters in the

Conpl ainant's Request for Adm ssions Adnmitted, and upon those facts |
granted Sunmary Decision. The only issue remaining is the anount of the
civil noney penalty to be inposed for the three paperwork violations. The
parties filed affidavits and briefs to assist in the consideration of the
five factors enunerated by the Rules of Practice and Procedure which
govern this action.

The range of allowable fines for paperwork violations is $100 to

$1, 000. Conpl aint seeks a penalty of $250 per violation for a total civil
noney penalty of $750. In deternining the amount of the pen-
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alty, the Admnistrative Law Judge is instructed by 28 C. F.R Sec.
68.50(c)(2)(iv) that:

due consi deration shall be given to the size of the business of the enpl oyer being
charged, the good faith of the enployer, the seriousness of the violation, whether
or not the individual was an unauthorized alien, and this history of previous
vi ol ati ons.

1. Size of Business

Respondent suggests that because the value of its business is
" sonewhat over $100,000'' it qualifies as a small business. Conpl ai nant
counsels that Jlack of profitability should not be considered as
justification for a reduction in the anount of a penalty since it would
all ow equally cul pable parties to receive unequal treatnent. No evi dence
of sales or profitability was offered by either party. G ven the absence
of relevant information on this factor it will not be used to aggravate
or mtigate the size of the penalty.

2. Respondent's Good Faith

While the statue and regulations fail to define the paraneters of
good faith, it would logically require sone evidence of cul pabl e behavi or
beyond nere ignorance if the factor is to be considered aggravating for
pur poses of increasing the penalty.

Conpl ai nant asserts an absence of good faith on the part of
Respondent as there is evidence that Respondent was inforned of the
requi renents of the enployee verification provisions in August of 1988,
prior to the enploynent of two of the three individuals who are the
subj ect of the paperwork violations. The evidence relied upon is in the
formof an affidavit of a Senior Border Patrol Agent, Ronald C. Jauhol a,
wherein he states that he was told by an official of the M nnesota
Departnment of Labor that this official provided Respondent wth an
enpl oyer handbook and several -9 forns.

Since strict rules of evidence do not apply in the administrative

context, the only limtation on the adnmissibility of this hearsay
statenent for purpose of establishing the reasonable level of the
proposed fine is whether it is probative and that its use is

fundanentally fair. Calhoun v. Bailar, 626 F.2d 145, 148, (9th G r. 1980)
cert. den. 101 S.Ct. 3033. [Allowing use of hearsay affidavits in
di scharge hearing despite disavowal by affiants on direct exam nation.]

Conpl ai nant further argues that Respondent's conpliance with the
verification requirenents in January of 1989, following the Notice of
| nspecti on on Decenber 27, 1988 by Agent Jauhola, was faulty. Section Il
of the 1-9 forns were not properly filled out. Yet when asked to provide
the -9 forns pursuant to a discovery request, Respondent provided fully
conpleted 1-9's bearing the date
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of Decenber 28, 1988, predating the Inspection by a week. Conpl ai nant
suggests that these " “corrected'' forns are evidence of dishonesty since
they were not the forns offered at the | nspection on January 3, 1989.

In its defense, Respondent Lola O Brien offers her affidavit,
wherein she states that neither she nor any of her staff knew of the
verification requirenents as of Septenber 29, 1988. She states that -9
forms were "~ pronptly'' prepared for the three individuals when she
becane aware of the requirenent, though she does not state when she
gai ned that know edge. She attributes the failure to prepare |1-9 forns
to the death of her husband who had previously managed the business and
the departure of the office staff. She states that prior to the death of
her husband, the conpany had properly maintained 1-9 forms for its
enpl oyees.

The assertion that she had no know edge of the verification
requirements prior to Septenber 29, 1988 is in conflict with the hearsay
statement attributable to the Mnnesota state official. She does not
offer any of the forns which she asserts were correctly nmintained by the
conpany prior to her assunption of nanagenent responsibilities. This
woul d have hel ped to support her position. Further, when she " pronptly'
filled out the 1-9 forns, she did so incorrectly. Finally, she does not
expl ain the discrepancy between the |-9 forms she provided to the INS at
the Inspection and the forns she later offered in response to the
di scovery request.

Respondent is entitled to sone |atitude due to her assunption
of responsibilities of managi ng the business follow ng the death of her
husband, but | find that she had sonme know edge of the verification
requirements and failed to act accordingly.

3. Seriousness of the Violation

Respondent asserts that the violations were ““only technical ones,''
suggesting the absence a serious violation. Conplainant argues that these
viol ations are serious, especially when viewed in light of Respondent's
backdating of the 1-9 forns and her other case, of which judicial notice
i s requested.

A failure to prepare an 1-9 form is a serious violation, as
conpliance with the "“~“technical'' requirenents of IRCA is the way in
whi ch Congress intended to ensure the effectiveness of the prohibition
on the enpl oynent of unauthorized aliens.

4. Enpl oynent of Unauthorized Aliens

There are no allegations that the enployees were unauthorized
aliens. Therefore, this factor cannot increase the anount of the fine.
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5. History of Violations

While this was the first inspection of Respondent, another entity
under her control is also subject to an enforcenent action for both
verification violations and the knowing hiring of unauthorized aliens.
Conpl ai nant requests notice be taken of the case of United States v.
OBrien d/b/a Wexford Farns, OCAHO case nunber 89100387, pursuant to 28
C.F.R Section 68.39. The Rules provided that the opposing party be given
an adequate notice of the matters to be officially noticed and an
adequate opportunity to show the contrary. The purpose of Conplainant's
request for notice of the conpanion case presumably is to show that
Respondent has flouted the requirenents of the law. But since the conduct
which is the subject of the enforcenent action is just now being reduced
to a judgnent, there is no history of previous violations.

Upon consideration of the five statutory factors, | find that a
civil noney penalty of $200 for each of the three violations is an
appropriate amount in this case. The total penalty is therefore $600.

Based upon the facts deened adnmitted, the Orders of March 14, 1990,
and the above stated factors, | nake the follow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

1. Respondent hired for enploynent in the United States Susan A
Brannan, Franklin C. Lavine, and Daniel S. Ziebell in 1988 and failed to
verify on the form designated by the Attorney General, Form |-9, the
enploynent eligibility of these enployees within 3 business days of
hiring.

2. Respondent has violated 8 U S. C. Section 1324a(A)(1)(B) by
failing to conplete Form1-9 within the tinme required by the Imrgration
Ref orm and Control Act for the three naned enpl oyees.

3. Respondent is required to pay a civil noney penalty in the anpunt
of six hundred dollars ($600).

4. Pursuant to 8 U.S.C. Section 1324a(e)(7), and as provided in 28
C.F.R Section 68.51, this Final Decision and Oder shall becone the
final decision and order of the Attorney General unless, within five (5)
days of the date of this decision any party files a witten request for
review of the decision together with supporting argunents with the Chief
Adm ni strative Hearing Oficer.

SO ORDERED.

Dat ed: May 2, 1990.

JAY R POLLACK
Adm ni strative Law Judge
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