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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Basim Aziz Hanna, d/b/a
Ferris & Ferris Pizza, Respondent; 8 U S.C. § 1324a Proceedi ng; Case No.
89100331.

Appear ances: | GNACI O FERNANDEZ, Esquire For the
Conpl ai nant
ROY R GUNNER, Esquire For the Respondent

Bef ore: ROBERT B. SCHNEI DER, Administrative Law Judge

DECI SI ON AND ORDER ON CI VI L MONETARY PENALTY

|. Procedural History:

On February 26, 1990, | issued an Oder Ganting Conplainant's
Motion for Sunmmary Decision. In the Utinmate Findings of Fact, Concl usion
of Law and Order, | found that Respondent was |iable for twelves Counts

of violating 8 U.S.C. & 1324a(a)(1)(B). Respondent hired, for enpl oynent
in the United States, the enployees identified in Counts one through
twelve of the Conplaint wthout conplying with the verification
requi renents in section 1324(b), and .8 CF. R 8§ 274a.2(b)(1)(ii) (A and

(B).

On March 12, 1990, an evidentiary hearing was held to deternmine the
ampunt of civil noney penalty that is appropriate for Respondent's
failure to conply with the verification requirenents in section 1324(b)
and 8 CF.R 8§ 274a.2(b)(1)(ii)(A).

On March 13, 1990, | issued an Oder Directing Post-Hearing
Briefing. On June 4, 1990, Respondent filled its Reconmended Proposed
findings of Facts and Conclusions of Law in support of nitigation of
civil nmoney penalty for said violations.

On June 21, 1990, Conplainant filed its Brief in Support of the

Governnent's Proposed Findings of Fact and Concl usions of Law regarding
the civil noney penalty.
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Il. Summary of the Rel evant Facts:

The parties have stipulated the foll owing facts:

Respondent, Basim A. Hanna, is the owner of Ferris & Ferris Pizza.
On March 23, 1989, Special Agent Stephen R Schultz of the Immgration
and Naturalization Service (INS) served Respondent with a Notification
of Inspection. On March 28, 1989, Agent Schultz visited Respondent's
busi ness to conduct the Inspection. At the inspection, Respondent did not
produce any Forns -9 (Enploynent Eligibility Verification Forns).

Respondent has no prior history of |IRCA violations. None of
Respondent's enpl oyees were found to be aliens unauthorized to work in
the United States.

At the evidentiary hearing held on March 12, 1990, four w tnesses
testified on the issue of what should be an appropriate civil nopney
penalty in this case. The following is a summary of their testinony and
t he exhi bits introduced.

Respondent testified that he is the sole owner of Ferris & Ferris
Pizza; that his restaurant occupies about 1500 square feet; and that he
enpl oys three to six persons. (Tr. at 14, 15, 16-17)

According to Respondent's nonthly payroll records and Respondent's
testinony, during Respondent's three years of ownership, Respondent has
enpl oyed about thirty-seven persons. (Exhibit C5; Tr. at 108) The
payrol|l records and Respondent's testinony indicate the average nonthly
payroll is under $1,000. (Exhibit C5; Tr. at 27) Respondent's unaudited
i ncome statenent for the first eleven nonths of 1989 indicates sal es of
approximately $127,600, with a net profit of approximtely $5,400.
(Exhibit R1; Tr. at 22, 101)

INS Special Agent Ranon Putnamtestified that on Novenber 17, 1987,
he spoke with Respondent regarding the requirenents of |RCA during an
educational visit at Ferris & Ferris Market, a business owned by
Respondent | ocated across the street from Ferris & Ferris Pizza. (Tr.
at 70-72; Exhibit CG3) Agent Putnamtestified that he | eft a Handbook for
Enpl oyers with Respondent. (Tr. at 74)

Agent Putman further testified that he conducted an educati onal
visit at Ferris & Ferris Pizza on Novenber 18, 1987, and spoke wth
Jamshi d Naghdi, the manager, and left a Handbook for Enployers with him
(Tr. at 68, 69; Exhibit C2)

I NS Special Agent David Laguna testified that he visited Ferris &
Ferris Pizza on Septenber 7, 1988, to educate the enployer on I RCA (Tr.
at 54, 62) Agent Laguna testified that he spoke with Faja Hanna, the
manager. Agent Laguna testified that Faja Hanna told himthat there was
no need to explain the requirenents of |RCA to her since she was not the
owner, but to | eave the Handbook for Enployers with her and she would see
that the owner got
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it. (Exhibit CG1; Tr. at 55, 59) Agent Laguna testified that he left the
Handbook for Enployers with Hanna. (Tr. at 55)

Speci al Agent Terrance Enery of United States Inmigration testified
that he and three other agents visited Ferris & Ferris Pizza on March 23,
1989, to conduct an enpl oyee survey and to deliver a Notice of |nspection
to viewthe Forml-9s. Agent Enery testified that Agent Schultz expl ai ned
the Notice of Inspection to Respondent and Respondent's bookkeeper. (Tr.
at 87) Agent Enery testified that he overheard the bookkeeper say to the
Respondent upon |eaving the restaurant, "~ | knew you woul d get caught for
not doing those forns.'' (Tr. at 89; Exhibit C4)

Respondent testified that he recalls a conversation he had wth
Agent Putnam sonetine in 1987 at the Market which Respondent recalls
concerned his payroll records. (Tr. at 111)

Respondent further testified that Janshid Naghdi had spent about ten
days at Ferris & Ferris Pizza, observing the operations to deternmine if
he wanted to become a partner. (Tr. at 110-111) Respondent testified that
Naghdi was not enpl oyed by Respondent, but acted |ike a nanager during
this period. (Tr. at 110) Respondent did not state whether Naghd
informed himof the Agent's visit.

Respondent further testified he had not hired anyone by the nanme of
Faj a Hanna and that he had not received the Handbook for Enployers or any
other information regarding this visit. (Tr. at 19, 37, 109)

Respondent does not recall having heard his bookkeeper say, upon
| eaving the restaurant after the March 23, 1989, visit that "I (the
bookkeeper) knew you (the Respondent) would get caught for not doing
those forns.'' (Tr. at 115)

Respondent further testified that after the visit on March 30, 1989,
by the INS agents, he copied the Form1-9s left with himand started to
conplete them (Tr. at 40) Respondent testified that the Forns were ready
for inspection on March 31, 1989, when the Agents returned the incone
statenent, but the Agents did not ask to see the FormI-9s. (Tr. at 21)
Respondent testified that since the March 1989 visits he has satisfied
the requirenents of the I RCA by keeping the appropriate records on his
enpl oyees. (Tr. at 24, 28)

Respondent testified that, prior to March 31, 1989, he had not
conpleted the Form |-9s necessary to conply with the requirenents of
I RCA. (Tr. at 27, 39-40) However, respondent testified that he verified
hi s enpl oyees authorized status by checking their Social Security card,
driver's license, or birth certificate when he hired them (Tr. at 17)
Respondent did not have any unauthorized aliens working for him
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On March 16, 1990, INS Special Agent Steven W Schultz declared,
under penalty of perjury, that on March 28, 1989, he visited Respondent's
pl ace of business to inspect the Respondent's Form |-9s pursuant to the
Notice of Inspection served on March 23, 1989. Agent Schultz declared
t hat Respondent did not produce any Form |-9s at the inspection. Agent
Schultz declared that on March 30, 1989, he personally contacted
Respondent to obtain Respondent's payroll record as previously agreed to
by Respondent and his bookkeeper, and that on March 31, 1989, he returned
the payroll record to the Respondent.

I1l. Statutory and Requl atory Framewor k

Since | have found that Respondent has violated Section
1324a(a)(1)(B) of Title 8 in that Respondent hired, for enploynent in the
United States, an individual wthout conplying with the verification
requirenents in section 1324a(b) of the Act, and 8 CFR 8§
274a. 2. (b) (D) (i) (A and 274a.2(b) (D (ii)(A) and (B) with respect to all
counts of the Conplaint, assessnent of civil noney penalties are required
as a matter of law See, 8§ 1324.a(e)(5).

Section 1324a(e)(5) states, in pertinent part, that:

Wth respect to a violation of subsection (a)(1)(B), the order under this
subsection shall require the person or entity to pay a civil penalty in an anmount
of not | ess than $100 and not nore than $1,000 for each individual with respect to
whom such violation occurred. In determining the ambunt of the penalty, due
consideration shall be given to the size of the business of the enployer being
charged, the good faith of the enployer, the seriousness of the violation, whether
or not the individual was an unauthorized alien, and the history of previous
vi ol ati ons.

The regulations reiterate the statutory penalty provision including
the nmitigating factors which should be taken into consideration for
paperwork violations. See 8 CF. R 8§ 274a.10(b)(2).

I V. Respective Legal Positions

Bot h Conpl ai nant and Respondent stipulate that Respondent did not
enpl oy any aliens unauthorized to work in the United States nor does
Respondent have a history of previous | RCA violations. These two factors
will be fully mtigated.

A. Conpl ai nant's Position

Conpl ai nant suggests a civil nonetary penalty of $9,000 for the
twel ve counts.

Conpl ai nant asserts that the amount of civil nonetary penalty for
size of business should be mitigated only fifty percent. Conplainant
argues that Respondent did not fully develop the true economc size of
t he busi ness and that, wi thout knowi ng the econom c size, the appropriate
nonetary penalty cannot be accurately determ ned.

1330



1 OCAHO 200

Conpl ai nant asserts that Respondent did not denonstrate good faith,
and, therefore, should not receive any nitigation on this factor
Conpl ai nant argues that Respondent did not conply with the requirenents
of IRCA minly, because Respondent did not consider the law to be
i mportant enough to warrant his attention

Conpl ai nant asserts that the violation is serious because no Form
|-9s were produced for any of the thirty-seven enployees hired.
Conpl ai nant suggests an additional $100 for both good faith and for
seriousness of the violation be assessed for each of the twelve Counts
because of the nmagnitude of the violation

B. Respondent's Position

Respondent argues that the size of business is small and the civil
nmonetary penalty should be fully nitigated.

Respondent argues for full nitigation for good faith because
Respondent conplied fully with what he understood to be the requirenents
of the Act.

In respect to seriousness of the violation, Respondent argues that
the violation was due to a negligent failure to conmply and should
therefore be nmitigated about thirty percent.

V. Legal Analysis

| have heretofore applied a nethodical analysis in order to assess
civil noney penalties for paperwork violations. See, United States of
Anerica v. The Body Shop, OCAHO Case No. 89100450, June 19, 1990; United
States v. Felipe Cafe, OCAHO Case No. 89100151, Cctober 11, 1989, aff'd
by CAHO Novenber 29, 1989; United States of America v. Juan V. Acevedo
OCAHO Case No. 89100397, OCctober 12, 1989; United States of Anerica v.
Le Merengo/Runbrs Restaurant, OCAHO Case No. 89100290, April 20, 1990
| intend to apply the suggested standards of mitigation specified in
Felipe and its progeny to the facts in this case.

There are twelve counts in the Conplaint. Al counts involve a
failure to prepare and/ or present the FormI-9 for each naned individual

Two of the five mitigating factors, no prior IRCA violations and
actual enploynent of unauthorized aliens, are not contested and should
be fully mtigated.

The parties have not been able to agree on the effect the other
three mtigating factors, size of business, good faith, and seriousness
of the violation, should have on the assessnent of the civil penalty.
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A. Size of the Business

Wth respect to size of business, | find it to be a small operation
Respondent, the sole owner, had been in business for two years when the
Complaint was filed. Respondent enploys three to six enployees. The
prem ses, including the kitchen, cashier area, storage area, and dining
room are only 1500 square feet. Respondent's nonthly payroll averages
under $1,000 and his sales for the first eleven nonths of 1988 were
approxi mately $127,600, with a net profit of approxi mte $5, 400.

Conpl ai nant argues that the financial information presented is
insufficient to draw a concl usi on about the size of the business. | point
out that, although the business' revenue is inportant, it is just one

el enment to consider when determning the size of the business. The size
of the business nust be deternmined from an analysis of nmany factors,
including, but not limted to, those set out in Felipe.

Therefore, after analyzing the situation in its totality, | conclude
that the Respondent's business is snmall in size and intend on fully
mtigating the civil nonetary penalty for this factor

B. Good Faith

| have previously defined good faith as the honest intention to
exerci se reasonable care and diligence to ascertain and conply wit the
record-keeping provisions of |RCA See The Body Shop. supra, at 4;
Felipe, supra, at 9. Additionally, | have discussed the necessity of
appl yi ng an objective reasonabl eness standard to the subjective " honest
intention'' conponent of this definition. The Body Shop. supra, at 4-5.

In evaluating a respondent's good faith effort to conply with the
requirenments of IRCA | first nust deternine whether respondent has had
a reasonable opportunity to ascertain his verification obligation under
| RCA. Then, | nust deternine whether respondent nade a reasonable effort
to conply with these requirenents.

In the case at bar, Respondent has had nunerous opportunities to
ascertain his obligations as an enployer under | RCA. First and forenpbst,
Respondent personally net with an INS special agent during an educationa
visit. On Novenber 17, 1987, Respondent received an educational visit
from Agent Putnam The visit was conducted at Ferris & Ferris Market, a
busi ness distinct fromFerris & Ferris Pizza, but al so owned and operat ed
by Respondent. Ferris & Ferris Market is |located across the street from
Ferris & Ferris Pizza and, according to the record, Respondent is active
in the day-to-day operations of both.
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Respondent has argued that he did not correctly understand his
responsibilities under | RCA Agent Putnam has testified that he educated
Respondent and left a Handbook for Enployers with Respondent at the
Novenber 17, 1987, educational visit at Ferris & Ferris Market. Although
there may very well have been a verbal communication problem between
Respondent and Agent Putnam the Handbook for Enployers is witten in a
clear and straight forward nanner which should have clarified for
Respondent the paperwork requirenents inposed by | RCA. The Handbook for
Enmpl oyers succinctly lists what is lawfully required of enployers, and

expl ai ns when and how to conply. If still unclear about his obligations
after the educational visit and after readi ng the Handbook for Enpl oyers,
Respondent could easily have obtained additional information. The

Handbook for Enployers lists the addresses of INS offices across the
country, one of which is in San Diego, and gives a toll-free nunber where
enpl oyers can obtain additional information

Moreover, the INS need only nmake a reasonable effort to educate an
enpl oyer about the enployer's obligations under |IRCA. An educationa
visit at which the INS agent stated the purpose of the visit to the
enpl oyer or his nanager, answered any questions the enpl oyer or nanager
may have had regarding his obligations or requirenents under |RCA and
left a Handbook for Enpl oyers with the enpl oyer or nanager could be found
to be a reasonable effort by the INS. See, also, United States of Anerica
v. New El Rey Sausage Conpany. lInc, OCAHO Case No. 88100080, July 7,
1989, as nodified at 34, f.n. 15 (wherein | discuss at length the
conmuni cative responsibilities of both the INS and enployers during an
educational visit).

Agent Putnam testified that he personally educated Respondent and
left a Handbook for Enployers with him Agent Putnam further testified
that it is his practice to discuss the requirenents with the enployer,
if the enployer is willing, for as long as is needed to clarify the
enpl oyer's obligations. | find that Respondent, despite any conmunication
probl em he may have had understandi ng spoken English, neverthel ess had
sufficient opportunity to ascertain his verification requirenents under
| RCA. Thus, since Respondent had sufficient opportunity to ascertain
generally his obligations under IRCA then it is clear that his being on
personal notice with respect to one business should apply to these
requirenents in all his businesses.

In addition to the educational visit made to Respondent on Novenber
17, 1987, however, the INS al so conducted two other educational visits
at his separately owned busi ness of Ferris & Ferris
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Pizza. Agent Putnam testified that, on Novenber 18, 1987, he conducted
an educational visit with Jasnmid Nagdhi at Ferris & Ferris Pizza and |eft
a Handbook for Enployers with him!Respondent has neither adnmitted nor
deni ed know edge of this Novenber 18, 1987, visit.

Additional ly, Agent Laguna testified that, on Septenber 7, 1988, he
conducted an educational visit with Faja Hanna at Ferris & Ferris Pizza
and left a Handbook for Enployers with her. Agent Laguna also testified
that he identified hinself as an INS Special Agent and Hanna identified
hersel f as the nmanager.?Respondent has deni ed know edge of this Septenber
7, 1988, visit.

Havi ng had an opportunity to observe the conduct and deneanor of all
the witnesses, and having had an opportunity to examne the entire

record, including the exhibits introduced at the hearing, | do not find
Respondent's alleged |lack of notice of either of these visits to be
persuasive. | find it wunlikely that Nagdhi and Hanna, after being

contacted by INS Special Agents, did not comrunicate these official
educational visits to Respondent. However, even if Respondent did not
have actual know edge of the educational visits, Respondent allowed
Nagdhi and Hanna to present thenselves as nanagers of the business and,
by doi ng so, Respondent, in effect, nade each his agent.?

Lyasnid Nagdhi was a potential partner who was observing the business operations
on the day of the visit. Although Respondent testified that Nagdhi was not enpl oyed at
the restaurant nor did he work there, Respondent testified that Nagdhi "~ “ma[d]e
himsel f |i ke a nmanager or sonething.'' (Tr. at 110) This is corroborated by
Conpl ai nant's Exhibit C2 in which Agent Putnamindicated Nagdhi's title as
" manager. '’

2Respondent has testified that he has neither enployed anyone nanmed Faj a Hanna
nor does he know of anyone by this nanme even though his surnane is also Hanna. | note
that in Respondent's Pre-Hearing Statenent, Respondent listed an individual naned Saja
Hanna as a potential witness.

8 Rest at enent (Second) of Agency sec. 1(1) (1958) defines "~“agency'' as " “the
fiduciary relation which results fromthe manifestation of consent by one person to
anot her that the other shall act on his behalf and subject to his control, and consent
by the other so to act.'' The "“manifestation of consent'' is an objective test. Thus,
even if Respondent did not intend for Nagdhi to act on his behal f, Respondent
consented to the agency rel ationship by being aware of and permtting Naghdi to act
like a manager during his observational visit.

Additionally, it is my view that an agency rel ati onship was created between Respondent
and Hanna. Respondent, as owner and operator of Ferris & Ferris Pizza, has a
responsibility to control the prenmises and operation of his business. Based on the
record as a whole, | am persuaded that INS Agent Laguna did nmeet with an individual
who identified herself as the nanager of Respondent's business. Respondent has denied
havi ng any know edge of a person naned "~ Faja Hanna'' and denied that this person ever
wor ked for him However, in contrast to Respondent's asser-
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Therefore, because | find that Nagdhi and Hanna were nanageri al
agents of Respondent, it is ny view that Respondent can be held to have
had constructive know edge of the visits.*

Based on the foregoing anal ysis, and consistent with nmy decision in
The Body Shop, | will inpute to the Respondent that he has had sufficient
opportunity to ascertain his verification requirenents under | RCA

Therefore, because Respondent was personally educated by an INS
Speci al Agent and because he knew or, at |east, should have known about
the visits made to his managerial agents, | find that Respondent had nore
t han enough opportunity to ascertain what his verification obligations
wer e under | RCA

Therefore, since Nagdhi and Hanna appeared to have the authority to
act on behalf of the Respondent, the know edge of the educational visits
can be inputed to the Respondent.

Having found that Respondent had a reasonable opportunity to
ascertain his obligation under IRCA, | turn ny attention to Respondent's
efforts to conply with the I RCA requirenents. Respondent testified that
there were no Form |-9s prepared for the March 28, 1989, inspectional
visit. Even though he did not prepare any Form |-9s, Respondent argues
that by checking the Social Security card, driver's license, or birth
certificate of the individuals before he hired them he conplied with the
purpose of the Act; by verifying the authorized working status of his
enpl oyees. Respondent

tions which | do not find credible, | find that sone individual, possibly naned Faja
Hanna or maybe Saj a Hanna, did appear to be managing Ferris & Ferris Pizza and did
identify herself as nmanager to the INS agent. | base this finding on the the fact that
(1) Agent Laguna testified to having conducted an educational visit with Faja Hanna
who identified herself as manager at Ferris & Ferris Pizza which is corroborated by
Compl ai nant's Exhibit C1; (2) the individual Agent Laguna spoke with has the sane
surname as Respondent; and (3) in his PreHearing Statenent, Respondent listed as a
potential w tness an individual naned Saja Hanna. Since this individual had apparent
authority to act on Respondent's behal f, an agency rel ationship was created. Thus, by
all owi ng persons to conduct and/or present thenselves as " “managers,'' Respondent
mani fested his consent to an agency rel ationship, even if he did so inadvertently.
See, Kinmbro v. Atlantic Richfield Co., 889 F.2d 869, 876 (9th G r. 1989); Restatenent
(Second) of Agency sec. 268, comment c¢ (1958); See, generally, H Reuschlein & W

G egory, Agency and Partnership, sec. 2, at 3 (1979).

4once an agency relationship is created, the " "[k]now edge of the agent is
imputed by law to the principal.'' Kinbro, supra, at 876. In Kinbro, the court found
that, as a matter of law, the enployer had know edge of the extent of an enpl oyee's
severe nedical condition when a supervisor-enpl oyee had actual know edge of the
condition, but failed to accurately comunicate the extent of the condition to the

enpl oyer. The court stated that " "if notification is given to an agent who has, or
appears to have authority “either to receive it, to take action upon it or to inform
the principal . . .,' then such notice is chargeable to the principal. ld. (quoting

Rest at enent (Second) of Agency sec. 268, conment c (1958). (Emphasis added)
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points out that he did not hire any aliens unauthorized to work in the
United States.

While one of the goals of the Act is to verify the authorized
working status of all enployees in the United States, it is equally
important to verify the individual's enploynent authorization status in
the nondiscrimnatory manner prescribed by statute. See, section
1324a(b). The Form |-9s were developed to provide enployers with a
st andardi zed nethod to verify the enploynent eligibility of potential
enpl oyees without discrinmnating against them See, United States of
America v. De Wtt Nursing Hone, OCAHO Case No. 88200202, June 29, 1990
In addition, the conpleted Form1-9s allow INS to efficiently nonitor the
enpl oyer's conpliance with the Act. Thus, Respondent's effort to conply
with the Act's verification requirenents in his own personalized way is
not sufficient to warrant good faith nitigation

Respondent nmkes another attenpt to show his good faith effort to
conply by stating that he had prepared the Form|-9s by March 31, 1989,
when the INS returned his payroll records. However, Respondent did not
present the forns to the INS at this tine. Furthernore, at the hearing,
Respondent did not introduce into the record the Form1-9s he clained to
have conpleted. Thus, | do not find Respondent's statenent credible.

Al t hough untinely preparation of the Form 1-9s is no defense to
liability, where there is evidence that the Forns were properly conpl eted
within a reasonable tine after the Inspectional visit, | night consider
mtigating the civil nonetary penalty as it applies to the Respondent's
good faith effort to conply. Here, however, Respondent did not nake an
adequate docunentary record that he in fact conpleted the Form |-9s at
a reasonable tine subsequent to the Inspection. In this regard,
Respondent warrants no good faith mtigation on account of his
unsupported self-serving testinony that he had conpleted the Form |-9s
at a reasonably proximate tine subsequent to the Inspection

Thus, having analyzed all of the argunents raised by Respondent, |
find and conclude that Respondent did not nake a reasonable effort to

conply with the verification requirements under | RCA

Accordingly, | find that Respondent's efforts, in light of the
numer ous opportunities he had to correctly ascertain his obligations,
were not reasonable. Furthernore, | find that Respondent's efforts to
comply with the wverification requirenents of |RCA were also not
reasonable. Since | have found Respondent did not exercise reasonable
care and diligence in his efforts to ascertain and conply with the
verification requirements of IRCA, | will not mtigate the civil nonetary

penalty with respect to good faith.
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C. Seriousness of the Violation

As stated in The Body Shop, supra, and Felipe, supra, there are
gradations, of the seriousness of the violation. In the case at bar,
find the Respondent negligently failed to prepare the Form1-9s for those
enpl oyees listed in the Conplaint.

Si nce Respondent and his agents received educational visits, | find
that his failure to conplete the Form |-9 to be a serious violation.
Al t hough the Respondent had testified that he did eventually conply, he
never presented the conpleted Fornms for inspection nor did he introduce
the Forns into the record to support his testinony.

Therefore, as stated in nmy earlier decisions, | will not mtigate
the anount of the civil nonetary penalty as it applies to the seriousness
of the violation when the Respondent, after an educational visit,
conpletely fails to prepare the Form1-9s for his enpl oyees. °See The Body
Shop, supra; Felipe, supra; Acevedo, supra.

VI . Concl usi on

Conpl ai nant has suggested that, given the nmagnitude of Respondent's
violations, | deviate fromthe Felipe forrmula and i ncrease the nonetary
ampunt for both the good faith factor and the seriousness of the
violation factor by $100. In essence, Conplainant is asking nme to treat
these factors in a disproportionately enphasized nanner as aggravating
ci rcunst ances.

In ny previous decisions, | have used these factors as nitigating
circunstances to decrease the statutorily inposed nmaxi mum penalty. See
Felipe, supra; The Body Shop. supra. M interpretation of section
1324a(e)(5) of the Act and 8 CFR § 274A. 10(b)(2) has been reviewed and
approved by the Chief Administrative Hearing Oficer. See, Felipe, supra.

| find Conplainant's request to increase the civil nonetary penalty
to be inconsistent with the statute, the regulations and, | mght add
the record in this case.

Therefore, | conclude that the appropriate anount of civil nonetary
penalty to be assessed in this case is $460 per violation, or $5,520 for
all twelve counts charged in the Conplaint.?®

5 However, in United States v. Jennifer Dittman, d.b.a. The Ready Room
Rest aurant, OCAHO Case No. 90100027, July 9, 1990, | did mtigate the civil penalty
for seriousness of the violation twenty percent even though no Forml-9s were
prepared. | mtigated the penalty because, it was ny view that, the respondent,
therein, decided not to prepare a Form1-9 based on her incorrect but honest belief
that no enpl oyer-enpl oyee rel ationshi p exi sted.

® The fine is calculated as foll ows. The statutory maxi mum for twel ve paperwork
violations is $12,000. For three of the five factors of mitigation, | will mtigate
t he
civil penalty in full for each of the twelve counts. (3x12x$180=%$6, 480). For the other
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Utinmte Findings of Fact, Conclusions of Law
Based upon the foregoing analysis, | concl ude:

(1) That the determnation of civil nonetary penalty for violations
of the verification requirenents of the Inmmgration Reform and Control
Act are discretionary decisions that are guided and structured by factors
of mtigation as set out by Congress in section 1324(e)(5) of Title 8 of
the United States Code.

(2) That, in determining the anmount of penalty, due consideration
shall be given to the size of the business of the enployer, the good
faith of the enployer, the seriousness of the violation, whether or not
the individual was an unauthorized alien, and the history of previous
viol ati ons.

(3) That Respondent shall receive full nitigation of penalty for
each of the twelve record-keeping violations because Respondent has no
hi story of previous violations.

(4) That Respondent shall receive full mitigation on each of the
twel ve counts because none of the naned enployees were unauthorized
aliens.

(5) That Respondent shall receive full nitigation of penalty for
each of the twelve counts because he operates a small sized business.

(6) That Respondent shall receive no mitigation for good faith on
each of the twelve counts because Respondent failed to exercise
reasonable care and diligence to ascertain and conply with IRCA s
verification requirenments.

(7) That Respondent shall receive no nitigation of penalty on
account of seriousness of violation for each of the twelve counts because
Respondent conpletely failed to fill out any portion of the Forml-9.

(8) That, | find that the appropriate anount of civil nobney penalty
for Respondent's twelve I RCA verification violations is $5,520.

(9) That, pursuant to 8 U . S.C. § 1324a(e)(6) and as provided in 28
CF.R 8§ 68.52, this Decision and Order shall becone the final decision
and order of the Attorney GCeneral unless within thirty (30) days from
this date the Chief Adnministration Hearing Oficer shall have nodified
or vacated it.

two factors, | will not nmitigate the civil penalty for any of the twelve counts.
then subtract the ampunt to be mtigated fromthe statutory maxi mum ($12, 000-
$6, 480=%5, 520)
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SO ORDERED:
This 19th day of July, 1990 at San Diego, California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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