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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON MATTERS
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant, vs. Azteca Restaurant,
Nort hgat e, Respondent; 8 U.S.C. 1324A Proceedi ng; Docket No. #88-100087;
File # SEA 274A-87-51.

CRDER RULI NG ON MOTI ON TO STRI KE

Respondent Azteca Restaurant, Northgate (" Azteca'') has filed its
answer to the conplaint, raising nine affirmative defenses. Conplai nant,
the Immgration and Naturalization Service (TINS'') has noved to strike
two of these defenses, affirmati ve defense #7, which clains that Count
V constitutes double jeopardy, and affirnmative defense #9, which states
that the conplaint fails to state a claim upon which relief can be
gr ant ed.

Azteca agrees that | can strike the sentence in affirmative defense
#7 whi ch raises the doubl e jeopardy defense.

Motions to disnmiss a conplaint for failure to state a claim upon
which relief can be granted are disfavored by the courts. Only in the
nost extra ordinary circunstances are they granted. United States v.
Redwood City, 640 F.2d 963, 966 (9th Cir. 1981). Viewi ng the pleadings
nost favorably to the INS, as | nust when ruling on Azteca's affirmative
defense #9, Scheuer v. Rhodes, 416 U. S. 232, 236 (1974), | find that the
Conmplaint sets forth the elenments of a cause of action, which, if the
facts pleaded are true, would justify the relief sought by the INS.
M ddl etown Pl aza Associates v. Dora Dale of Mddletown, lInc., 621 F.
Supp. 1163, 1164 (D.C. Conn. 1985).

Since the conplaint states a clai mupon which relief can be granted.

IT IS ORDERED that Azteca's affirnmative defense #9 be, and it hereby is,
stricken.

IT IS FURTHER ORDERED: That the double jeopardy claim in
Azteca's affirmative defense #7 be, and it hereby is, stricken

DATED: Novenber 8, 1988

LEW S F. PARKER
Adm ni strative Law Judge
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