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In re S-S-, Respondent

Deci ded January 21, 1999

U S. Department of Justice
Executive O fice for Inmmgration Review
Board of Inmgration Appeals

(1) Under section 241(b)(3)(B)(ii) of the Inmgration and
Nationality Act, 8 U S C § 1251(b)(3)(B)(ii) (Supp. Il 1996), a
det erm nati on of whether an alien convicted of an aggravated fel ony
and sentenced to less than 5 years’ inprisonnent has been convicted
of a “particularly serious crime,” thus barring the alien from
wi t hhol di ng of renoval, requires an individual exam nation of the
nature of the conviction, the sentence inposed, and the
circunst ances and underlying facts of the conviction. Matter of
Frentescu, 18 | &N Dec. 244 (BI A 1982), foll owed.

(2) Under section 241(b)(3)(B) of the Act, a determnation of
whet her an aggravat ed fel ony convi ction constitutes a “particularly
serious crime” per se is based on the I ength of sentence inposed,
rat her than on the category or type of aggravated fel ony conviction
that resulted in the conviction. Matter of Gonzalez, 19 |&N Dec.
692 (BI A 1988), explained and di stingui shed.

(3) Under section 241(b)(3)(B) of the Act, there no | onger exists a
rebuttabl e presunption that an alien convicted of an aggravated
felony for which a sentence of less than 5 years was inposed has
been convicted of a “particularly serious crime” rendering the
alien ineligible for withholding of renoval. Mtter of QT-MT-,
Interim Decision 3300 (BIA 1996) (regarding wthholding of
deportation), distinguished.

(4) An alien who was convicted of first degree robbery of an
occupi ed honme while armed with a handgun and sentenced to 55
nmont hs’ i npri sonment has been convicted of an aggravated fel ony
under section 101(a)(43)(F) of the Act, 8 U.S.C. § 1101(a)(43)(F)
(Supp. 1l 1996), and, upon consideration of the nature of the
conviction and the sentence inposed, as well as the underlying
facts and circunstances of the conviction, has been convicted of
a “particularly serious crinme” rendering the alien ineligible for
wi t hhol di ng of renoval under section 241(b)(3)(B)(ii) of the Act.
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Pro se

Tammy L. Fitting, Assistant District Counsel, for the Inmgration
and Naturalization Service

Bef ore: Board En Banc: SCHM DT, Chairman; DUNNE, Vice Chairnan;
VACCA, HEI LMAN, HOLMES, HURW TZ, VILLAGELIU, FILPPU, COLE,
ROSENBERG, MATHON, GUENDELSBERGER, JONES, GRANT, and
SCl ALABBA, Board Menbers.

RCSENBERG, Board Menber:

In a decision dated July 16, 1997, an Inm grati on Judge found the
respondent renovable as charged and ineligible for any form of
relief fromrenoval, and ordered himrenoved fromthe United States
to Laos. The respondent filed a tinely appeal. W have revi ewed
the issue presented on appeal de novo. Matter of Burbano, 20 I &N
Dec. 872 (BIA 1994); see also Matter of H, Interim Decision 3276
(BI'A 1996). The appeal will be disnmissed. The request for oral
argunent is denied. See 8 CF.R 8§ 3.1(e) (1998).

The respondent is a native and citizen of Laos who was adnitted to
the United States on Novenber 5, 1985, as a refugee. On
Sept enber 4, 1991, the respondent was accorded the status of |awf ul
per manent resident as of March 24, 1989. The respondent adnitted
t hat on Novenber 4, 1994, he was convicted in the Superior Court of
Washi ngton for King County of the offense of first degree robbery
while armed with a handgun, in violation of section 9A 56.200(1)(a)
of the Revi sed Code of Washington. He was sentenced to 55 nmonths in
prison for such offense. The record contains a properly certified
copy of a “Judgnment and Sentence” consistent with the respondent’s
adm ssion. It also contains an “Anmended | nformation” stating that
t he respondent “did unlawfully and with intent to commt theft take
personal property” fromthe victim “by the use or threatened use of
i medi ate force, violence and fear of injury to such person or her

property.”

On appeal, the respondent expresses repentance for his m sdeeds,
concern for his famly should he be renoved, and fear of harmif
returned to Laos. |In response, the Immgration and Naturalization
Servi ce endorses the decision of the Inmgration Judge.
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. 1 SSUE PRESENTED ON APPEAL

The issue on appeal presents a question of first inpression
concerning the authority presently accorded the Attorney GCeneral
under section 241(b)(3)(B)(ii) of the Immgration and Nationality
Act, 8 U S C 8§ 1251(b)(3)(B)(ii) (Supp. 11 1996): whether a
determ nation that the respondent, “having been convicted by a final
judgment of a particularly serious crine, is a danger to the
community of the United States,” shall be based on an individual
exam nation of the nature of the respondent’s conviction for first
degree robbery while armed with a handgun, the sentence inposed for
that conviction, and the circunstances and underlying facts of the
convi ction.

I1.  FIND NGS OF REMOVABI LI TY AND ANALYSI S OF
PARTI CULARLY SERI QUS CRI ME EXCEPTI ON

Upon review, we find that the respondent was properly placed in
renoval proceedi ngs under section 240 of the Act, 8 U. S.C. § 1229a
(Supp. Il 1996), by the filing of a Notice to Appear (Form |-862)
with the Inmgration Court on June 18, 1997. See 8 C. F.R
§ 239.1(a) (1998). The Notice to Appear charges, in pertinent part,
that the respondent is renovabl e under section 237(a)(2)(A(iii), 8
USC § 1227(a)(2)(A)(iii) (Supp. Il 1996), for having been
convi cted of “an aggravated felony as defined in section 101(a)(43)
of the Act, towt: acrinme of violence (as defined in section 16 of
title 18, United States Code)” for which a term of inprisonnent of
nmore than 1 year was inposed. W find that the respondent’s
adm ssion to the allegations and charges, together wth the
certified copy of the “Judgnment and Sentence” present in the record,
establish that the respondent has been convicted of an aggravated

felony and sentenced to 55 nonths’ inprisonnent. See section
101(a)(43)(F) of the Act, 8 U.S.C. § 1101(a)(43)(F) (Supp. Il 1996).

W agree with the Immgration Judge that, consequently, the
r espondent is not eligible for asyl um See sections
208(b)(2) (A (ii), (B)(i) of the Act, 8 U.S.C. 88 1158(b)(2)(A)(ii),
(B)(i) (Supp. 11 1996). The remaining question that we nust

addr ess, however, is whether the respondent, who was convicted of an
aggravat ed fel ony and sentenced to | ess than 5 years’ incarceration,
is barred fromw t hhol di ng of renoval under section 241(b)(3)(B) of
the Act.
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In renmoval proceedings, section 241(b)(3)(A) of the Act specifies
that there shall be a restriction on renoval to a country where an
aliens life or freedom would be threatened on account of race
religion, nationality, nenmbership in a particul ar social group, or
political opinion.!? Section 241(b)(3)(B) of the Act provides
certain exceptions to the restriction. 1In the instant case, we are
concerned with section 241(b)(3)(B)(ii) of the Act, which states
that an alien is ineligible for withholding if “the alien, having
been convicted by a final judgment of a particularly serious crine,
is a danger to the community of the United States.” The fina
par agraph of section 241(b)(3)(B) of the Act states the foll ow ng:

For purposes of <clause (ii), an alien who has been
convicted of an aggravated felony (or felonies) for which
the alien has been sentenced to an aggregate term of
i mprisonment of at least 5 years shall be considered to
have conmtted a particularly serious crinme. The previous
sentence shall not preclude the Attorney General from
determi ning that, notw thstanding the I ength of sentence
i nposed, an alien has been convicted of a particularly
serious crinme.

We recogni ze that the “particularly serious crinme” exception to our
obligation to protect those who face or have suffered m streatnment
on account of one of the bases contained in the refugee definition
is appropriately invoked when extending such protection would
threaten the safety and security of our own citizens. See Ofice of
the United Nations H gh Comm ssioner for Refugees, Handbook on
Procedures and Criteria For Determining Refugee Status Under the
1951 Convention and the 1967 Protocol Relating to the Status of
Ref ugees para. 154, at 36 (Geneva, 1992) (“Handbook”).2 According
to the Handbook, while the United Nations Protocol Relating to the
Status of Refugees, opened for signature Jan. 31, 1967, 19 U S.T.
6223, T.I.A'S. No. 6577, 606 UNT.S 267 (entered into force
Cct. 4, 1967; for United States Nov. 1, 1968) (“Protocol”), does not

! This provision was added by section 305(a) of the Illega
Immigration Reform and Immgrant Responsibility Act of 1996,
Division C of Pub. L. No. 104-208, 110 Stat. 3009-546, 3009-602
(enacted Sept. 30, 1996) (effective Apr. 1, 1997).

2 The Handbook is a practical guide intended to assist governnent
officials in applying international refugee |aws. See INS wv.
Cardoza- Fonseca, 480 U S. 421 (1987); MWMatter of Rodriguez-Pal na,
17 1 &N Dec. 465, 468 (BI A 1980).
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require signatory states to tolerate nonnationals who represent a
security risk or a danger to the community, it contenplates that a
signatory state will rmake an individual assessnent within the
context of the state’s |legal system including the consideration of
mtigating and aggravati ng ci rcunstances, in determn ni ng whet her the
i ndi vi dual refugee constitutes a danger to the conmunity. Handbook,
supra, paras. 155, 157, at 36-37.

A. Applicable Legal Standard: Hi storical Background

The text of the current w thholding of renmoval provision is based
on our accession to the 1967 Protocol Relating to the Status of
Ref ugees, applying articles 2 through 34 of the 1951 United Nations
Convention Relating to the Status of Refugees, adopted July 28,
1951, 189 UNT.S. 150 (entered into force Apr. 22, 1954)
(“Convention”), to all refugees, wthout regard to geographic or
other limtations contained in the Convention as to events occurring
before 1951.% Protocol, supra, art. 1, para. 1; see also INS v.
Cardoza- Fonseca, 480 U.S. 421, 436-37 (1987) (“If one thing is clear
fromthe legislative history of the newdefinition of ‘refugee,’” and
i ndeed the entire 1980 Act, it is that one of Congress’ primary
purposes was to bring United States refugee |law into conformance
with the . . . Protocol . . . .").% Article 33 of the Convention
provides that “[n]o Contracting State shall expel or return
(‘refouler’) a refugee in any manner whatsoever to the frontiers of
territories where his life or freedomwoul d be threatened,” but that
this protection “may not, however, be clained by a refugee
who, having been convicted by a final judgenent of a particularly
serious crinme, constitutes a danger to the community of that
country. Convention, supra, art. 33 (enphasis added).

The Board originally addressed the question of what would be a
“particularly serious crinme” in Matter of Frentescu, 18 | &N Dec. 244
(BIA 1982), nodified, Matter of C, 20 I&N Dec. 529 (BIA 1992),

8 The origins of fornmer section 243(h) of the Act, 8 US.C
§ 1253(h) (1994), the w thholding of deportation provision that
section 241(b)(3) of the Act replaced, can be traced back to the
Immigration and Nationality Act of 1952, ch. 477, 66 Stat. 163.

* Refugee Act of 1980, Pub. L. No. 96-212, 94 Stat. 102; see also
H R Conf. Rep. No. 96-781 (1980), reprinted in 1980 U S.C.C A N
160, 161; H R Rep. No. 96-608, at 6, 17-18 (1979) (stating
Congress’ intent to conply precisely with the Protocol).
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Matter of Gonzalez, 19 1&N Dec. 682 (BIA 1988). In Mtter of
Frentescu, the Board held that “[i]n judging the seriousness of a
crime, we | ook to such factors as the nature of the conviction, the
ci rcunst ances and underlying facts of the conviction, the type of
sentence inposed, and, nost inportantly, whether the type and
circunstances of the crinme indicate that the alien will be a danger
to the conmunity.” 1d. at 247 (enphasis added). Furthernore, we
stated that crines agai nst persons are nore likely to be categorized
as particularly serious, but that there may be instances where
crimes (or a crine) against property will be considered to be
particularly serious. 1d.

Subsequently, in 1990, Congress stated categorically that all
aggravated felonies constitute particularly serious crines,
rendering any alien convicted of an aggravated felony ineligible for
wi t hhol di ng of deportation. See former section 243(h) of the Act,
8 US. C 8§ 1253(h) (Supp. Il 1990); see also Matter of QO T-MT-,
Interim Decision 3300, at 15-17 (BI A 1996). Congress’ declaration
of this per se equation elimnated the basis for conducting an
i ndi vi dual anal ysis of the underlying facts and circunstances of the
crime in any case where the conviction was for an aggravated fel ony.
See Matter of UM, 20 I& Dec. 327 (BIA 1991), aff’'d, Urbina-
Mauricio v. INS, 989 F.2d 1085 (9th Cr. 1993), nodified, Matter of
G, supra, clarified, Matter of K-, 20 1 &N Dec. 418 (BI A 1991); cf.
Matter of Frentescu, supra.®

On April 24, 1996, Congress enacted section 413(f) of the
Antiterrorismand Effective Death Penalty Act of 1996, Pub. L. No.
104-132, 110 Stat. 1214, 1269 ("“AEDPA’), which expressly anmended
section 243(h) of the Act to provide the Attorney GCeneral
di scretionary authority to override the categorical bar that
desi gnated every aggravated felony a particularly serious crine, if
she determned it necessary to do so in order to conply with our

nonr ef oul enent obligation under the Protocol. Matter of QT-MT-,
supra, at 20. Soon thereafter, on Septenber 30, 1996, Congress
enacted section 305(a) of the Illegal Immgration Reform and

I mmigrant Responsibility Act of 1996, Division C of Pub. L. No.

® The Board has int erpreted this exception as providing that once an

aliens crime is determined to be “particularly serious,” it
necessarily follows that the alien “constitutes a danger to the
conmunity.” Matter of Carballe, 19 1&N Dec. 357 (BIA 1986),

nodified, Matter of G, supra, clarified, Matter of K-, 20 I &N Dec.
418 (BIA 1991), nodified on other grounds, Mitter of Conzal ez,

supra.
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104-208, 110 Stat. 3009-546, 3009-602 ("IIRIRA"), which again
anended forner section 243(h) of the Act and recodified it as
section 241(b)(3) of the Act, effective on or after April 1, 1997.°¢

I n construing the amendnent of forner section 243(h) in the context
of a deportation case, the Board had reasoned that section 413(f) of
the AEDPA was best read as introducing a narrow discretionary
exenption fromthe surviving exception, which precluded w thhol di ng
of deportation under section 243(h)(2)(B) of the Act. See Matter of
QT-MT-, supra. The Board concluded that a presunption that the
existing statutory bar was in conpliance with the Protocol was
necessary and appropriate because Congress did not revoke the
categorical bar to w thhol ding that had been inposed in 1990. At
that tine, taking guidance fromthe new standard set by Congress in
section 305(a) of the IIRIRA applicable to proceedings initiated
after April 1, 1997, we interpreted section 413(f) of the AEDPA as
creating a “rebuttable presunption” that an alien convicted of an
aggravated felony for which a sentence of less than 5 years was
i nposed has been convicted of a particularly serious crinme.
Consequently, the Board held that in assessing eligibility for
wi t hhol di ng of deportation, we nust ascertain “whether there is any
unusual aspect of the alien's particular aggravated felony
convi ction that convincingly evidences that his or her crine cannot
rationally be deemed ‘particularly serious’” in light of United
States treaty obligations under the Protocol. Matter of QT-MT-,
supra, at 20 (enphasis added); see also Matter of L-S-J-, Interim
Deci si on 3322 (BI A 1997).

B. Applicable Legal Standard: Current Statute

Congress’ nost recent revision of the “particularly serious crine”
clause, inthe I RIRA acconplished what section 413(f) of the AEDPA
had not: it elimnated the categorical exception to w thhol ding of
renoval for every alien convicted of an aggravated felony.
Conviction of an aggravated felony no |longer renders every such
conviction a “particularly serious crine” per se, and the basis on

® The rel evant provi sion of former section 243(h)(2)(B) of the Act
was applicable to an alien who “constitutes a danger to the
community of the United States.” 1d. (enphasis added). The current
cl ause now applies to an alien who “is a danger to the conmunity of
the United States.” Section 241(b)(3)(B)(ii) of the Act (enphasis
added) .
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whi ch we previously established a rebuttable presunption in Matter
of QT-MT-, supra, no |longer exists.

I nstead, the statutory | anguage nowin effect and applicable to the
case before us declares that an alien who has been convicted of an
aggravated felony and is sentenced to at | east 5 years’ inprisonment
has been convicted of a particularly serious crinme, but expressly
affords the Attorney Ceneral discretion to exercise her judgnent as
to whether the conviction is for a particularly serious crinme when
an alien has been sentenced to less than 5 years for the very sane
of f ense. In extending this authority to the Attorney Ceneral,
Congress used perm ssive | anguage, stating that its conclusion that
an alien sentenced to at least 5 years had cormitted a particularly

serious crime “shall not preclude the Attorney General from
determ ni ng that, notw t hstandi ng the | ength of sentence i nposed, an
al i en has been convicted of a particularly serious crine.” Section
241(b)(3)(B) (enphasis added). Congress neither inposed any

presunption that an aggravated felony carrying a sentence of fewer
than 5 years is a particularly serious crine, nor called for any
bl anket exercise of the Attorney Ceneral’s authority to determ ne
the applicability of section 241(b)(3)(B)(ii) of the Act in such
cases. See INS v. Cardoza-Fonseca, supra, at 431 (addressing the
proper construction of Congress’ use of different |anguage in
different sections of the same act); see also Matter of Fuentes-
Canpos, InterimDecision 3318 (BI A 1997).

We observe that, in enacting section 241(b)(3)(B) of the Act,
Congress plainly stated its intent to determne that convictions
that fall within the aggravated felony definition are deened to be
“particularly serious” based on the length of sentence inposed,
rather than in terns of the category or type of crinme that resulted
inthe conviction. Cf. Mitter of Gonzalez, supra. |If the statutory
| anguage used constitutes a pl ai n expressi on of congressional intent
as to the precise question addressed in the statute, it nust be
gi ven effect. Chevron U.S. A, Inc. v. Natural Resources Defense
Council, Inc., 467 U S. 837, 842-43 (1984). Not abl y, Congress
elimnated its previous per se equation of all aggravated felonies
with particularly serious crines. Cf. Mtter of QT-MT-, supra.
Congress easily could have designated categories of aggravated
felonies that it considered to be particularly serious crinmes—either
i ndependently or in conjunction with a specific sentence—but it did
not do so.

The Attorney GCeneral has discretionary authority to determ ne
whet her an aggravated felony conviction resulting in a sentence of
less than 5 years is a particularly serious crinme under section
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241(b)(3)(B)(ii) of the Act. See Matter of Frentescu, supra; see
al so Yepes-Prado v. INS, 10 F.3d 1363, 1371 (9th Gr. 1992) (“The IJ
or the BIA must . . . consider the relative seriousness of the
particular conduct of which the petitioner was convicted.”)
(referring to consideration of a waiver application); Beltran-Zaval a
v. INS, 912 F.2d 1027, 1032 (9th Gr. 1990) (clarifying that a
categorical classification of a certain type of crinme as being
particul arly serious woul d be i nappropri ate, because Congress coul d
have el ected to “erect per se classifications of crinmes precluding
. benefits” and did not do so). In the absence of a
sati sfactory showi ng that every robbery conviction, or even every
armed robbery conviction, under this or any other statute
constitutes a “particularly serious crine” in all cases

consideration of the individual facts and circunstances is
appropriate.’ See Matter of 1-SJ-, supra, at 3 (finding a
particul arly serious crime under the former “rebuttabl e presunption”
standard by considering the particular type of crine commtted, the
sentence i nposed, and certain aggravating factors such as the facts
that the respondent brandi shed a handgun, threatened viol ence, and
endangered the lives of several individuals who were victinms of the
robbery).

I11. CHARACTERI ZATI ON OF THE RESPONDENT’ S CONVI CTI ON
UNDER THE CURRENT W THHOLDI NG OF REMOVAL STATUTE

Adopting an individual analysis approach to consider and
characterize the respondent’s convi ction under section 241(b)(3)(B)
of the Act, we conclude that the respondent has been convicted of an
aggravated felony that is a particularly serious crinme. Looki ng
first to the statute under which the respondent was convicted to
determ ne the nature of the conviction, we find that robbery in the
first degree, as defined under the Washi ngton statute, requires that
“in the comm ssion of a robbery or of imrediate flight therefrom”
the offender either “[i]s arned with a deadly weapon; .
[d]isplays what appears to be a firearmor other deadly weapon; or
. . . [i]nflicts bodily injury.” Wash. Rev. Code § 9A. 56.200(1)
(West 1998).

” W | eave for another day the question of whether, and under what
conditions, it mght be appropriate, as a matter of discretion, for
the Attorney GCeneral to designate certain offenses as being
particularly serious crinmes per se.

9
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In addition, looking to a certified copy of the “Judgment and
Sentence” that was submitted by the Service, we find that the
respondent was sentenced to 55 nmonths in prison, just 5 nonths short
of the 5-year period of inprisonnent that would have rendered him

statutorily ineligible for wthholding of renpval. See section
241(b)(3)(B) of the Act. Furthernore, he was ordered to pay
restitution of over $5,000. W note that the “Judgnent and

Sentence” in the record contains an appendi x i n whi ch t he respondent
is “further ordered” to comply with a 2-year period of conmmunity
pl acenent on account of having been convicted of a serious violent
of fense after July 1, 1990. This constitutes an additiona
“sentence” to 2 years or up to the period of earned rel ease awarded
pursuant to Washi ngton | aw, which i nposes specific conditions onthe
respondent’s ability to function in the comunity. The appendi x
notes that all conditions are held in abeyance whil e the respondent
is out of the country pursuant to deportation

The length of sentence and additional conmtnment to conmmunity
pl acenent has a bearing on our characterization of the respondent’s
convi cti on. A sentence of nearly 5 years indicates that the
sentencing judge felt it inportant to keep the respondent out of the
community for a reasonably long period of tine, and that,
considering the requirenents of the state statute, hi s
reintroduction to the community had to be closely nonitored.

As evidence of the aggravating circunstances of the crinme, the
I mmigration and Naturalization Service provided a properly certified
copy of the “Amended Information,” which reveals that the
respondent, together with two other individuals, took jewelry and a
purse and its contents fromeach of the adult victins, against their
will, using force or threatened force, which included displaying a
handgun. & . Handbook, supra, para. 157, at 37. Mor eover, a
certified copy of a Supplenental Certification for Determ nation of
Probabl e Cause reflects that at | east one of the victins, who was a
fermal e, was taken out of the shower during the robbery and that a
6-year-old child was present and wi t nessed t he respondent going into
his mother’s room and in and out of the house during the robbery.

This docunent also includes a request for bail in the anount of
$100, 000, alleging that the defendants “may be responsible for
nunerous robberies in California and Oregon . . . [which] involve

vi ol ence and the use of firearns.”

This evidence indicates that the crime underlying the conviction
i nvol ved the invasion of a hone, and that two wonen and a chil d—ene
of whose vul nerability was exacerbated by being seized while in the
shower—were confronted violently by the respondent and his

10
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conpanions and were placed in fear for their safety. The
respondent, for his part, did not offer any other evidence of the
nature or circunstances of the crime, nor did he provide any
evi dence of mitigating circunstances relevant to our determination
of the seriousness of the crinme. . Handbook, supra, para. 157, at
37. The respondent’s statenent on appeal does not chall enge the
conclusion of the Immgration Judge that his conviction was for a
particularly serious crime, other than to report that while in
prison he worked regularly and recognizes his mstakes, that he
fears returning to Laos, and that he has a wife and children in this
country.

Qur focus is on circunstances related to the crime for which the
respondent was convi cted, and not on any equities or other favorable
di scretionary factors. See Matter of Frentescu, supra; cf. Matter
of Marin, 16 1&N Dec. 581 (BIA 1978). Fromthe information in the
record it appears that the respondent played an equal part in the
robbery, that he was armed with a handgun, that his victins were two
worren and a child, and that the robbery appears to have occurred
during a break-in at the victinms’ home while they were present.
VWhat ever may be the respondent’s present level of reformation or
renorse, the record contai ns no evidence expl ai ni ng his invol venent
inthe crine or mtigating the seriousness of his violent invasion
of the victinms’ home and comm ssion of a robbery using a deadly
weapon. Simlarly, the record contains no evidence of any basis for
a downward departure from the 55- to 60-nonth sentence range, or
cause for leniency on the part of the trial court in levying a
sentence of alnost 5 years.

In sum we find that the nature of the crinme, the length of
sentence, and the circunstances under which the robbery was
committed support the conclusion that the respondent’s conviction
for robbery in the first degree while armed wth a handgun
constitutes a particularly serious crime. See Matter of Frentescu,
supra; see also Matter of L-S-J-, supra (holding that conviction for
arnmed robbery constitutes a particularly serious crinme rendering the
alien ineligible for withhol ding of deportation). The conm ssion of
a robbery offense entailing these circunstances is a “particularly
serious crine” as defined in the statute, notw thstanding the fact
that the sentence inposed was for less than 5 years. The result is
that the respondent constitutes a danger to the conmmunity. e
therefore concur with the Inmmgration Judge’s conclusion that the
respondent is ineligible for withholding of removal. See section
241(b)(3)(B) of the Act. The respondent’s conviction also renders
him ineligible for cancellation of renoval. See sections

11
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240A(a) (3), (b)(1)(C) of the Act, 8 U.S.C. §§ 1229b(a)(3), (b)(1)(Q
(Supp. 11 1996).

Accordingly, as the respondent has not established eligibility for
any formof relief fromrenoval, his appeal will be dism ssed.

ORDER:  The appeal is dismssed.

Board Menmber Anthony C. Mbscato did not participate in the decision
in this case.
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