















































































































































is the LOP responsible for this difference, or are there other factors that have led LOP
participants’ cases to move more quickly through the courts? We now examine this issue.

Although LOP participants had shorter case processing times overall in 2006 (see Figure 8),
we cannot conclude that the overall differences shown are a result of the LOP. However, when
we analyzed case processing times in a different way, looking at LOP participation in
conjunction with type of relief application sought, representation status, and custody status at the
time of completion, we did find that LOP participation was associated with shorter case time.
Figure 9 below shows that when we isolated unrepresented cases concluded in detention, we
observed a similar trend of shorter case time for LOP participants, with the exception of cases
involving applications for voluntary departure.

Figure 9: Mean Case Time for Unrepresented Cases by Relief Application Type for Detained LOP
Participants and Comparison Cases, January 1 — August 31, 2006

LOP Comparison
Relief Application Type Mean Days To:;'é:;?:er Ig:;: To:’aflé\::?:er PR 7
No Application 5 4590 10 16082 5
Voluntary Departure 7 1326 5 5464 2 more
1-589 108 180 132 632 24
Other Application Combinations 87 278 99 410 12

We know that the LOP sites were selected because they shared common features, and unless
some features(s) other than these have led the six courts we studied to process cases faster than
all the other courts in the country—which we are unable to imagine—we can reasonably assume
that there is a possible relationship between these differences in case times and the LOP. As we
see in Figure 10 below, the pattern of shorter case times for detained LOP participants held true
for cases with no applications for relief and applications other than I-589 even when those cases
involved legal representation.

Figure 10: Mean Case Time for Represented Cases by Relief Application Type for Detained LOP
Participants and Comparison Cases, January 1 — August 31, 2006

LOP Comparison
Relief Application Type Total Number | Mean | Total Number Days fewer for LOP
Mean Days of Cases Days of Cases
No Application 32 309 46 1702 14
Voluntary Departure 30 160 30 793 0
1-589 128 73 133 966 5
Other Application Combinations 90 120 104 719 14

Figure 11 below shows the differences in case time for represented LOP participants and
comparison groups that are presented in Figures 9 and 10. The first columns for each category in
Figure 11 show the average case time by rates of relief application for LOP participants with
legal representation, while the third columns in each category present the average case time by
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rates of relief application for unrepresented LOP participants. Similarly, the second columns in
each category show average case times by rates of relief application for comparison groups with
representation, while the fourth (and last) columns in each category show average case times by
rates of relief application for unrepresented comparison groups.

Figure 11: Mean Case Times for Detained Cases by Representation Status and Relief Application
Type, January 1 — August 31, 2006
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We conducted an additional analysis to see whether LOP participants’ cases simply move
through the system faster because perhaps they are in immigration courts with faster-moving
dockets. At the suggestion of EOIR staff, we examined the relationship between case processing
time and the time between the date a case was entered into the immigration court database and
the date of the initial Master Calendar Hearing. Our thought was that if the shorter case
processing times for LOP participants were simply a product of fast immigration court dockets,
there would be a connection between quick scheduling (time from case input to first Master
Calendar Hearing) and fast case processing times. We did not find such a pattern, leaving us
reasonably sure that the LOP—or at least some other unidentified variable unique to the several
thousand LOP cases we studied—had a shortening effect on case processing times.”®

Implications of reductions in case time

REDUCTION IN IMMIGRATION COURT TIME COULD LEAD TO COST SAVINGS. As the use of detention—
and bed space in many of the facilities hosting the LOP—has expanded, the program has
continued to serve more and more people each year. However, the expansion of detention has
outpaced the expansion of funding for the Legal Orientation Program, so the number of people

*¥ Because of data quality concerns and time constraints, we were unable to test if LOP participants also had fewer
adjournments (court appearances) than comparison groups, but in the recommendations at the end of this report, we
discuss the importance of this additional analysis to any argument that a reduction in case time leads to cost savings.
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receiving LOP services represents a shrinking percentage of the overall detained immigration
court population each year. Many court stakeholders we interviewed—and indeed many system
stakeholders more broadly—have expressed an interest in learning more about how reductions in
case time might translate into resource savings for the immigration court and detention
systems.” While we have not yet developed the economic models necessary to attach a monetary
value to the time savings observed and have not yet studied the ways in which the immigration
courts might save costs by reducing case processing time, fewer days in immigration court would
logically and could actually result in savings of time and financial resources for both EOIR and,
presumably, ICE. The faster cases are completed, the sooner detainees can be released or
removed, reducing their time in administrative custody and creating additional detention space.

To illustrate this point we have conducted a few simple calculations using an average
detention bed cost of $97 a day.®® For the purposes of this analysis, we are showing the savings
to the detention system if court days and detention days were the same, which they almost
certainly are not (i.e., a savings of five days in court also leads to a savings of five days in
detention, even if the total number of detention days is always greater than court days). We are
simply illustrating a point about the possible cost savings if every day less in court equaled a day
less in detention. If ICE were to make available accurate data on the time that elapses between
immigration court decisions and removal, we could determine what the potential cost savings to
the detention system would have been in 2006. Even if a reduction in court days only led to a
partial reduction in detention days, there would still be cost savings, the savings would just be
less. If detention days were associated with court days so that five fewer court days meant five
fewer detention days, or 10 fewer court days meant 10 fewer detention days, in 2006 LOP
participants’ cases would have cost $3.2 million less in detention bed days. After the cost of $1
million invested in 2006 in the LOP sites included in this study, approximately $2.2 million
would have been saved in detention costs. Below we describe how we calculated this.

Using the numbers shown in Figures 9 and 10, we multiplied the number of LOP
participants’ cases by the average reduction in detention days for LOP participants’ cases. For
example, 4,590 unrepresented LOP participants did not file relief applications. Those 4,590 spent
an average of five fewer days in court than comparison group cases, or (4,590 cases) x (5 days) =
22,950 fewer total bed days. If each bed day cost the federal government $97, and five fewer
days in court meant five fewer days in detention, the savings caused by the reduction in court
days for LOP participants’ cases would be (22,950 bed days) x ($97 per bed day) = $2,226,150
less spent on bed days for unrepresented LOP participants without relief applications. Of course,

% Meeting case completion goals and reducing case backlogs are a key management goal outlined in EOIR’s 2005-
2010 Strategic Plan. See U.S. Department of Justice, Executive Office for Immigration Review, Fiscal Years 2005-
2010 Strategic Plan, September 2004.

% In recent testimony before Congress, ICE Director Julie L. Myers stated, as paraphrased in a news account, “the
cost of deporting the estimated 12 million unauthorized foreigners in the U.S. would be $94 billion, based on
holding each person for 32 days in jail at $97 a day, transporting them home at $1,000 each, and covering the cost of
ICE personnel. Myers acknowledged that the cost estimate was approximate since, for example, many foreigners
might decide to go home on their own to avoid a month in jail.” Migration News, October 2007.
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this is just a hypothetical argument. It might be that court time has no impact on detention bed
days at all, such that reducing court time does nothing to change the total time in detention. Or, it
might be that only some of the shorter court cases are associated with a corresponding reduction
in detention time. This might depend, in large part, on the amount of time ICE requires to
process travel documents necessary for repatriation to most countries. Using the same formula of
cases multiplied by average days difference, we calculated the following potential cost
differences:

Unrepresented LOP Participants N Average Days Difference Cost Difference
No Application 4,590 5 fewer $2,226,150 less
Voluntary Departure Only 1,326 2 more $257,244 more
1-589 180 24 fewer $419,040 less
Other Applications 278 12 fewer $323,592 less

Represented LOP Participants N Average Days Difference Cost Difference
No Application 309 14 fewer $419,622 less
Voluntary Departure Only 160 0 difference no difference
I-589 73 5 fewer $35,405 less
Other Applications 120 14 fewer $162,960 less

In total, actual differences in case time in 2006 may have saved $3,329,525 in detention costs
(the sum of the two “cost difference” columns above).®! Even after we subtract the $1,000,000
invested in the LOP in 2006, there is still a net savings of $2,329,525.

Could the LOP further reduce detention costs if it were expanded? Even if the LOP only
reduced bed days by five average days for 20,000 persons a year at a cost of $97 a bed day, the
cost reductions to the federal government would be almost $10 million a year (20,000 persons) x
(5 days savings) = (100,000 bed days), (100,000 bed days) x ($97 a day) = $9,700,000 total
potential savings. If bed days could be reduced by 10 days for the same 20,000 persons or by five
days for 40,000 persons, the cost reductions would rise to $19.4 million a year. Even if the cost
of the LOP needed to be doubled from $2 million to $4 million or tripled to $6 million to attain
these results, there could still be a substantial reduction. As we recommend in our conclusion,
this hypothetical analysis shows that if the federal government is interested in increasing cost
reductions as a result of legal access programs, one way to do so would be for ICE and EOIR to
invest as many resources as possible into working together to determine the best formula for
ensuring persons in detention spend the fewest number of days in custody as possible.

Because there is a long-term detention bed shortage—and an estimated more than 12 million
foreign nationals in the United States unlawfully according to ICE Director Julie L. Myers—the
reductions associated with the LOP might not mean actual monetary savings via cost reductions

' In computing the sum of the two cost difference columns, the $257,244 greater cost of unrepresented applicants
for voluntary departure is subtracted rather than added.
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but, rather, cost diversion.®® That is to say, instead of investing several million dollars in new
detention beds above and beyond the current cost of detention, following the formula above,
there would now be an additional 100,000 bed days available in existing facilities. In fact, then,
the actual cost savings or diversion might be much greater than the several million dollars
calculated here because instead of building new facilities, ICE could populate vacant beds in
existing facilities. Or, the money saved could be devoted to the construction of new beds so that
a greater volume of persons could be detained each year. No matter how we calculate the costs,
if fewer days in court led to fewer days in detention for LOP participants, the federal government
would see reduced costs.

ICE could experience even greater possible cost reductions if it could find a way to ensure
that released LOP participants would return to immigration court. While the government does
not expend money for the living costs of released persons in removal proceedings, we know that
released persons do not always continue to appear for their immigration court proceedings and
may, in fact, end up producing greater costs, as ICE is then tasked with locating and
apprehending absconders. However, as we discuss below, detained persons with access to legal
information have lower in absentia removal rates.®> This means that ICE may be able to further
reduce costs and utilize existing detention bed space by increasing the numbers of persons
released from detention during their removal proceedings. Before discussing that point, we
address below a few additional concerns about faster case processing time for LOP participants.

REDUCTIONS IN CASE TIME MAY REDUCE POSSIBILITIES FOR GRANTS OF RELIEF. While reductions in
case time have the potential positive effect of reducing detention costs substantially, there may
be downsides to shortening the number of days that an immigration court case lasts. In our
interviews with legal representatives working with detained persons, we noted that attorneys are
concerned that when cases move too quickly through the immigration courts, detainees may have
fewer opportunities to pursue relief. Immigration attorneys we interviewed were also worried
that fast cases might be associated with lower grant rates.

Overall, we did not see many differences in grant rates between LOP and comparison groups
when we looked at case processing times for different application types, representation, and
custody status. However, we did find a weak relationship between case processing time and case
outcome for cases with 1-589 applications, suggesting that cases with [-589 applications that took
longer to complete received slightly more grants.64 We are carrying out more analyses to see if
we can better gauge what amount of case time might be related to positive grant rates. For
example, this preliminary finding might simply suggest that cases that take more than a certain

%2 Migration News, October 2007.

83 Vera Institute of Justice, T esting Community Supervision for the INS: An Evaluation of the Appearance Assistance
Program. Final Report to the Immigration and Naturalization Service (New York: Vera Institute of Justice, 2000).

 We did see much higher rates of removal for cases that had only one hearing, which is likely a product of the fact
that those respondents did not pursue representation or relief. Indeed, many LOP providers encourage those
detainees who want to expedite their removal to request removal at the earliest possible Master Calendar Hearing.
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number of days stand a better chance of being granted, but after that threshold, there may be no
difference. For example, a case may need more than 50 days to have the best chances of success,
but there may be no difference between 50 days and longer case times.

We also noticed that, contrary to the patterns we observed for all other types of relief, cases
in which only voluntary departure was sought took longer for unrepresented detained LOP
participants than for comparison groups. This difference may be a result of the fact that our
analysis showed there to be a slightly greater chance of receiving a grant of voluntary departure
when a case (1) takes slightly longer, and (2) is decided at the Merits Hearing level. In this
instance, if the LOP is lengthening cases with voluntary departure as the only application, the
LOP is, in fact, helping persons achieve the outcomes they seek—grants of voluntary departure.
The added cost(s) then may be “worth” it, using a non-monetary standard to gauge the level of
benefit(s).

Even though there may be relationships between case processing time and grant rates for
certain relief applications such as I-589 and voluntary departure, we are not concluding that
grants are solely the result of longer case times. More likely there are many other factors at play,
such as the merits of the case, legal representation, and whether the case was determined at a
Master Calendar or Merits Hearing.

Released LOPparticipants have longer average case times

Although detained LOP participants’ cases take fewer days on average, their cases follow the
opposite pattern when they are released, at least in the few cases of released LOP participants. In
fact, with only one exception, the few released LOP participants’ cases we analyzed took more
time than comparison group cases following release.®® Figures 12 and 13 below illustrate that
just as there may be a relationship between LOP and shorter case time for detained cases, so,
too, may there be a relationship between LOP participation and longer case processing times for
cases of persons released from detention, at least for those cases involving no relief applications
and cases with [-589 applications. The same patterns of longer case processing time for released
LOP participants’ cases holds true whether released cases are represented or unrepresented.
Interestingly, case time is one of the few outcomes we looked at for which the overall patterns
for LOP participants did not change substantially with representation.

% One possible explanation suggested by some LOP providers and stakeholders is that LOP cases take longer upon
release because LOP participants have been informed of the value of obtaining representation for complicated cases
and that participants are requesting more time to find representation upon release. Our findings suggest this
explanation may be particularly salient for [-589 cases, for which we see dramatic differences in representation rates
between detained and released LOP participants.
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Figure 12: Mean Case Time for Unrepresented Cases by Relief Application Type for Released
LOP Participants and Comparison Cases, January 1 — August 31, 2006

LOP Comparison
Relief Application Type Total Number | Mean | Total Number Days more for LOP
Mean Days
of Cases Days of Cases
No Application 146 192 101 1370 45
Voluntary Departure 164 36 130 155 34
1-589 292 19 207 133 85
Other Application Combinations 274 27 249 100 25

Figure 13: Mean Case Time for Represented Cases by Relief Application Type for Released LOP
Participants and Comparison Cases, January 1 — August 31, 2006

LOP Comparison
Relief Application Type Total Number | Mean | Total Number Days more for LOP
Mean Days
of Cases Days of Cases
No Application 146 93 141 824 5
Voluntary Departure 165 41 121 492 44
1-589 297 46 263 484 34
Other Application Combinations 254 38 256 402 2 fewer

More research is needed to understand what may be causing these small numbers of released
cases to take longer for LOP participants than their counterparts in comparison groups and to see
if there are any negative implications of longer case times for released persons. We did find that
rates of in absentia removal orders are not influenced by case time (i.e., so long as a released
person appears for the first hearing after release, long case times do not seem to yield higher
rates of in absentia removals). If a lengthy case for a released person is no more likely to lead to
an in absentia order of removal (or a failure to appear) than a speedy case, there may not be any
additional resource burden caused by the fact that these cases take slightly longer. These cases
would need to be studied to understand what factors might lead them to take longer. If it is
because now-released persons who have attended the LOP are motivated to seek representation
and therefore request additional adjournments following release, these longer case processing
times may in fact be a positive finding.

In Absentia Removal Orders

Because of the small numbers of LOP participants released from detention, our study has not
included a comprehensive analysis of the factors contributing to in absentia removal orders.
However, reducing in absentia rates remains a main area of concern for both EOIR, which
identifies this as a goal in its 2005-2010 Strategic Plan, as well as ICE, which is charged with the
resource-intensive task of apprehending persons who fail to appear for their hearings.’® Ensuring
that released persons appear for court is also a broader public policy and public safety concern
that is frequently mentioned in studies and reports about the detention and removal processes.

5 U.S. Department of Justice, Executive Office for Immigration Review, Fiscal Years 2005-2010 Strategic Plan,
September 2004.
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Moreover, with better methods for ensuring that released persons continue to appear in
immigration court, more persons could be released.’” Releasing more persons in removal
proceedings from detention could potentially save the detention system substantial amounts of
money and result in better use of existing bed space. This could additionally save the government
from needing to build more detention capacity, reducing costs further.

Our data and findings from other studies suggest that representation and access to legal
information through programs like the LOP helps reduce in absentia removal orders.®® Of course,
the overwhelming majority of all persons whose immigration court cases begin in detention have
their cases decided in detention and at the same hearing location at which they began.” Very few
persons were released from detention in 2006. After we excluded stipulated removal cases, only
11 percent of all detained persons were eventually released, almost all on bond.” Therefore,
when discussing in absentia removal orders, we are talking about only a fraction of the 11
percent of cases that are concluded upon a respondent’s release from custody, a very small
number.”’

Unrepresented LOP participants receive fewer in absentia removal orders

Rates of removal in absentia vary greatly when we examine subgroups by representation status,
charges, and type of relief from removal being sought. However, there is an overall pattern of
unrepresented, released LOP participants having an average of 7 percent fewer in absentia

%7 In absentia rates vary across immigration courts even when the volume of cases for released persons is the same.
If we hold constant other variables while taking into consideration the released hearing location, further tests may
show that the location to which the case is transferred following release has more of an effect on in absentia removal
rates than other variables, or at least works with them to increase the chances of an order of removal in absentia.
This could lead us to predict even greater chances of success for LOP participants, who currently have their released
hearings at some of the immigration courts with the highest overall in absentia removal rates nationwide. More
analysis of change of venue patterns and access to legal information may help explain these differences further as
we continue to analyze these patterns in subsequent phases of research.

5% Nonetheless, legal representation is still more strongly associated with reduced in absentia orders than are LOP
services. In other words, participating in the LOP, while important, may have less influence over improved
appearance rates than does having legal representation.

% In fact, we found that 71 percent of all completed cases received a decision from an immigration judge at the
initial Master Calendar Hearing, and 94 percent of those cases resulted in orders of removal. In other words, the
overwhelming majority of all persons in detention do not pursue relief and are ordered removed quickly, often at the
initial Master Calendar Hearing.

" One hundred seventy five people in the comparison group were coded as having been released on electronic
monitoring/ISAP. Only 130 people (including LOP, comparison cases, and some in the excluded groups) were
released on their own recognizance. Notably, those cases coded as electronic monitoring were ordered removed in
absentia 7 percent of the time. They were left in the comparison group since omitting them had little effect on the
overall outcomes.

" Of the 44,054 cases we studied over an eight-month period, 4,834 involved persons released from detention, and
of the released persons 37 percent or 1,786 received in absentia removal orders in 2006. This represents 4 percent of
the total group we studied.
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removal orders.”> As Figure 14 below shows, for unrepresented I-589 applicants, differences
were the most dramatic—13 percent fewer in absentia orders for LOP participants pursuing I-
589 relief (21 percent for LOP versus 34 percent for comparison groups). On the other hand,
there was no real difference in rates of in absentia removal orders for those persons who did not
pursue relief from removal. Not surprisingly, as Figure 14 illustrates, those persons who did not

identify a form of relief to pursue or did not otherwise seek relief were the least likely to
continue to appear in court and the most likely to be ordered removed in absentia. These
individuals accounted for three quarters (75 and 76 percent) of all in absentia orders.

Figure 14: Rates of In Absentia Removal Orders for All Unrepresented Released Cases

X L LOP Comparison X
Relief Application Type Difference
N Percent N Percent
] no difference when no
No Application 192 75% 1485 76% application
All Applications (including 5% fewer absentia orders for
VD) 8l 12% 423 7% LOP cases with applications
139, fewer absentia orders for
— 19 21% 136 34% LOP cases with applications
. 7% fewer absentia orders for
Total (overall absentia) 273 56% 1908 63% LOP cases

(N=4,834)

Fewer in absentia orders with more legal information

PARTICIPANTS IN INTENSIVE LOP SERVICES RECEIVED IN ABSENTIA ORDERS AT LOWER RATES.
Figure 14 shows that the overall rate of orders in absentia for unrepresented released persons
who did not pursue relief was virtually identical for LOP participants (75 percent) and
comparison groups (76 percent). Yet, when we isolate LOP participants who attended more than
group orientations, the rate of orders in absentia for unrepresented persons not pursuing relief
drops from 75 percent to 67 percent (not shown here).

While we cannot know for sure if the LOP is responsible for lower rates of orders of removal
in absentia, Vera’s evaluation of the Appearance Assistance Project (AAP) found that
participation in a supervised release program that facilitated access to legal and social services
did help ensure that released persons continued to appear in immigration court.”” In that study,
groups categorized as “undocumented workers” apprehended in worksite enforcement actions in
the New York City metropolitan region received many fewer in absentia orders when they
participated in the AAP. While comparison group (non-AAP) “undocumented workers” were

2 We are not showing in absentia rates by representation because it is impossible to identify which cases had
representation for bond only and which had representation at the point of release. However, cases that had
representation at any point had average rates of removal in absentia below 25 percent as opposed to 56 percent
overall for LOP participants and 63 percent for comparison groups.

3 Vera Institute of Justice, T esting Community Supervision for the INS: An Evaluation of the Appearance Assistance
Program. Final Report to the Immigration and Naturalization Service (New York: Vera Institute of Justice, 2000).
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ordered removed in absentia 41 percent of the time, undocumented workers participating in AAP
“intensive supervision” received in absentia orders only 12 percent of the time.”* People in both
groups were enrolled in the study without regard for the merits of their immigration court cases;
instead, Vera staff considered factors such as the strength of their ties to the community and the
immigration offenses with which they were charged. Though the AAP did not factor relief
possibilities or merit into the screening tool used to enroll participants in the program,
presumably the undocumented workers had few possibilities for relief aside from cancellation of
removal.

The AAP study concluded that lower rates of orders in absentia for undocumented workers in
the study was a product of the supervised release they received. In fact, the AAP’s one-on-one
supervision sessions offered legal orientations based on the Florence Project’s rights presentation
model as well as orientations to social services, such as mental health counseling.” We found
similar results in our analysis of the LOP. LOP participants who received more intensive
services, such as individual orientations or self-help workshops, were ordered removed in
absentia at lower rates, even when they did not pursue relief from removal.

LOP PARTICIPANTS WHO RECEIVE INTENSIVE SERVICES AND PURSUE RELIEF HAVE LOW RATES OF IN
ABSENTIA ORDERS, APPROXIMATING THE RATES OF REPRESENTED CASES. When we controlled for
both level of LOP service and application type, we found even more dramatic differences in rates
of orders in absentia. When we looked only at LOP participants’ cases, we observed that rates of
in absentia orders for LOP participants who only attended group orientations and did not pursue
relief from removal were 74 percent. On the other hand, rates of orders in absentia for all other
LOP participants (those who attended more than group sessions and/or those who attended only a
group session but pursued relief from removal) were only 24 percent. This leads us to conclude
that outcomes of LOP participants can approximate the low in absentia removal rates for cases

™ The AAP provided supervised release from detention at two levels, intensive and regular. Intensive participants
were persons initially detained by the INS and then released to the AAP; they had to report regularly to AAP
supervision officers in person and by phone. Program staff monitored each participant and re-evaluated the risk of
non-compliance or flight. Regular participants were noncitizens apprehended by the INS and then released on
recognizance; they entered the program voluntarily. People in both types of supervision received information about
immigration proceedings and the consequences of noncompliance, reminders of court hearings, and referrals to legal
representatives and other services.

" Vera’s AAP intensive supervision program should not be confused with ICE’s current intensive supervision
program, or ISAP. The AAP intensive supervision relied on graduated sanctions without electronic monitoring. The
current ISAP program, on the other hand, relies heavily on electronic monitoring. In addition, the AAP included a
strong emphasis on legal orientations and social services, which are not a central component of ISAP. The AAP
relied on theories of compliance which posit that people will choose to “do the right thing” if presented with
accurate information about processes that are fair and transparent—in contrast with electronic monitoring, which
induces compliance solely through control. While compliance through control may be more effective in the short-
run, theorists who write about procedural justice have noted that such methods may have the opposite of the
intended effect in the long run. In the immigration context, electronic monitoring may lead people who would
otherwise comply with the removal process to develop antagonistic attitudes. See Tom R. Tyler, Readings in
Procedural Justice (Burlington, VT: Ahsgate, 2005).
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with representation when respondents receive more intensive LOP services, just as we found
with the 2000 AAP study.

CASES WITH REPRESENTATION RECEIVED IN ABSENTIA ORDERS AT MUCH LOWER RATES. While the
combined total in absentia rate for cases we studied was 62 percent for unrepresented persons
(56 percent for LOP and 63 percent for comparison groups, as indicated in Figure 14),
represented persons were ordered removed in absentia only 17 percent of the time—more than
three times less than represented persons (not shown here). Rates of removal in absentia were
even lower for persons pursuing certain types of relief from removal. Figure 14 shows that
unrepresented [-589 applicants who participated in the LOP were ordered removed in absentia 21
percent of the time. Our analysis also revealed (not shown here) that rates of orders of removal in
absentia for represented I-589 applicants were only one third that figure, or only 7 percent.
Unrepresented [-589 applicants in the comparison group received three times as many in absentia
removal orders as the represented group (34 percent versus 10 percent). While representation
appears to be more successful than the LOP in reducing in absentia removal orders for released
individuals, in the absence of counsel for all detainees, LOP may be the next best method—and a
more cost-effective approach—for reducing the rates of orders of removal in absentia.

Representation

In our analysis of completed cases that began in detention in 2006, the nationwide representation
rate was 14 percent; the rate was even lower for cases that began and ended in detention.
Historically, representation rates at many LOP sites have been lower than the national average.
As noted above, one criterion for selection of the original LOP sites was that they had low rates
of representation, thereby ensuring that the program would provide the assistance to those most
in need.”® Indeed, at the detention centers hosting LOPs, the LOP generally represents detainees’
only opportunity to talk to someone well-versed in the laws that govern immigration court and
the removal process.

We know from our research and other studies that cases with representation have higher rates
of relief applications filed, fewer orders in absentia, and higher rates of grants of relief.”’
Although LOP providers encourage individuals who are not able to obtain representation to
develop the skills necessary to appear pro se, they also make pro bono referrals when possible
and encourage detained LOP participants to pursue representation upon release. While

"8 In our analysis, “representation” signifies that there was a name (of either an attorney or an accredited
representative) in the “attorney” field of the court database. The “attorney” field is filled in whenever an E[EOIR]-
28 form is filed with the court. In our analysis, representation means there was an E-28 filed at some point in the
case, before any appeals to the Board of Immigration Appeals.

7 Vera Institute of Justice, Testing Community Supervision for the INS: An Evaluation of the Appearance Assistance
Program. Final Report to the Immigration and Naturalization Service (New York: Vera Institute of Justice, 2000);
Ramj-Nogales, Jaya, Andrew Schoenholtz, and Philip G Schrag, “Refugee Roulette: Disparities in Asylum
Adjudication,” Stanford Law Review 60 (2008). TRAC. Immigration Judges.
http://trac.syr.edu/immigration/reports/160/
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representation rates remain comparatively low at LOP sites, it appears that the LOP is increasing
representation rates for individuals with relief possibilities and decreasing representation rates
for individuals with no possibilities for relief.

Since the LOP began, there has been a steep decline in representation rates for persons with
initial Master Calendar Hearings at LOP sites, particularly for those persons who do not pursue
relief applications. At the same time, cases that begin at comparison sites have not experienced a
significant change in representation rates. As Figure 15 shows, before the LOP began, detainees
not pursuing relief at LOP sites (indicated by the solid line) had higher rates of representation
than detainees not pursuing relief at non-LOP sites (indicated by the broken line). After the
introduction of the LOP, this trend reversed.

Figure 15: Representation Rates for Detained Cases without Relief Applications, 2000 - 2005
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As Figure 15 shows, rates of representation for detainees who do not pursue relief are greater
at non-LOP sites than at LOP sites. We believe this could be a positive trend. When attorneys are
not available, LOP providers aim to help prepare detainees who are not pursuing relief to appear
in immigration court pro se. In addition, the LOP group orientation briefly explains what an
individual should expect from a legal representative. Some LOP providers—particularly
ProBAR, in Port Isabel, Texas—believe that fewer program participants are hiring unqualified
representatives, or “notarios,” than in the past. LOP providers believe that diverting persons
away from unqualified attorneys or individuals who do not act in the client’s best interest is a
positive outcome of the LOP.

The decreasing rates of representation for those who do not pursue relief at LOP sites may
also reflect a decrease in the use of representation solely for bond hearings. ProBAR and other
LOP providers told us that the LOP may be helping people make more informed determinations
about bond—in particular by choosing not to request bond hearings when they are statutorily
ineligible. Of course, it is also possible that there are simply fewer legal representatives available
than in the past at LOP sites—and that without legal representation, many potential relief
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applications go undetected. Nonetheless, most LOP providers reported observing fewer detainees
seeking representation in voluntary departure or removal cases.

When we isolate representation rates for those who pursue forms of relief other than
voluntary departure, we see a trend in the opposite direction.” Just as representation rates have
decreased for cases without relief applications at LOP sites, there have been large increases in
the numbers of represented cases with applications for forms of relief other than voluntary
departure at LOP sites. When we look only at detained persons applying for forms of relief other
than voluntary departure, there is an increase in representation rates at LOP sites since 2002—or
about six months before the program began (Figure 16). This trend line continued to move up
after the start of the LOP—though more gradually—while representation for cases with relief
applications at comparison sites held steady. This finding points to the fact that the LOP may be
contributing to the modest but sustained increase in representation for individuals identified by
the LOP as potentially eligible for relief or those individuals who decide to pursue relief
regardless of their eligibility, bringing their rates of representation closer to national averages.
Thus, the LOP may be providing detainees with the information to make better decisions about
when to pursue paid legal representation in removal proceedings.

Figure 16: Representation Rates for Detained Cases with Relief Applications Other than
Voluntary Departure at LOP and Comparison Hearing Locations from 2000 to 2005
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Although representation rates have increased in cases that involve relief applications at LOP
sites, detained individuals continue to be represented at very low rates overall: in our sample, 87
percent of cases that started and ended in detention in 2006 had no representation at the time of
the final decision by the immigration judge. As Figure 17 illustrates, representation rates also
continue to vary by type of relief application and access to LOP services. While detained 1-589
applicants who received LOP services had much higher rates of representation (60 percent — 29
percent = 31 percent) than some LOP participants pursuing other forms of relief, detained 1-589

78 Figure 15 and other figures from our historical analysis represent outcomes for cases that began and ended in
detention.
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applicants in the comparison groups had twice the representation rates (60 percent). Since LOP
sites were selected in part because of their low rates of representation, it is not entirely surprising
to find higher rates in the comparison groups.

Figure 17: Rates of Representation by Application and Custody Status

Detained Released
Relief Application Type . .
LOP Comparison LOP Comparison

No Application 6% 109, 33% 38%
Voluntary Departure 119 13% 539%, 76%,
1-589 29%, 60% 71% 78%,
Other Application Combinations 309% 649, 599%, 809%

Total 13% 55%

If it were not for the historical data showing that rates of representation have slowly
increased for cases with relief applications at LOP sites, we might conclude from Figure 17 that
LOP reduces rates of representation. But as Figure 15 indicates, representation rates at LOP sites
have declined only for cases with no relief applications, while representation rates for all other
applications have increased. In addition, as Figure 20 illustrates, the LOP may be helping [-589
applicants realize the importance of obtaining representation following release from detention.

Figure 18: Percent Represented for I-589 Cases (Detained and Released)

HLOP # Comparison 78%

Detained Released

Vera Institute of Justice 62



As Figures 17 and 18 both indicate, LOP participants pursuing 1-589 applications have dramatic
increases in representation—from 29 percent to 71 percent—after release from detention.
Comparison cases also show an increase in representation—albeit less dramatic—when released
from detention. We see a similar doubling of representation rates for released LOP participants
pursuing applications for types of relief other than voluntary departure. More research will be
needed to determine what is responsible for this increase in representation rates: one explanation
is that people are moving to large cities with abundant legal resources after being released from
detention; another is that LOP participants are working harder to secure representation after they
are released.

Case outcomes

Given the low overall rate of granting relief for people whose immigration court cases begin
while they are detained (3 percent overall), it is not surprising that we observed few differences
in case outcomes between LOP participants and comparison groups. However, when we looked
at case outcomes by the /evel of LOP service, we found evidence suggesting that when
unrepresented LOP participants received “intensive” LOP services (defined as any services
beyond the group orientation), they had case outcomes that moved closer to those in cases with
representation, as described below.”

Intensive LOP participants received grants of relief at higher rates

UNREPRESENTED DETAINED LOP PARTICIPANTS HAD HIGHER OVERALL GRANT RATES WHEN THEY
RECEIVED MORE INTENSIVE SERVICES. Grant rates for unrepresented LOP participants who
received more intensive levels of service were five times those of participants who received
group orientations alone (4.1 percent versus 0.77 percent) and three times the grant rate of
comparison groups (4.1 percent versus 1.4 percent). However, it is difficult to draw conclusions
about the significance of these figures, as case decisions by immigration judges almost always
involve judicial discretion.

UNREPRESENTED 1-589 APPLICANTS HAD HIGHER GRANT RATES WHEN THEY PARTICIPATED IN
INTENSIVE LOP SERVICES. LOP participants who received more intensive services had [-589 grant
rates of 9.4 percent versus 2.4 percent for those LOP participants who attended group
orientations alone. This statistic may illustrate the impact of the LOP better than overall grant
rates: presumably, most unrepresented detainees who pursue 1-589 applications—regardless of

" While almost all LOP participants receive group orientations, only 38 percent of the group orientation attendees in
the group we studied received more intensive levels of service, in combinations of group orientations, individual
orientations, and self-help workshops. To test the theory that more intensive levels of individualized service might
be associated with different case outcomes, we created two categories of LOP participants: (1) group orientation
only; and (2) more than group orientation.
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whether they are LOP participants—need specialized information on how to prepare for a merits
hearing.®

UNREPRESENTED DETAINED LOP PARTICIPANTS WERE MORE LIKELY TO HAVE THEIR CASES
TERMINATED BY IMMIGRATION JUDGES IF THEY PARTICIPATED IN INTENSIVE LOP SERVICES. LOP
participants who did not file applications for relief were three times more likely to have their
cases terminated when they received intensive LOP services (3.1 percent versus 0.9 percent).
Their termination rates were also higher than those of unrepresented comparison groups (3.1
percent versus 2.2 percent). While there are a variety of factors that can influence the decision to
terminate proceedings, people who lack familiarity with immigration court processes may not
understand how or when to contest information presented by ICE during the proceeding. They
may not even know that it is possible to ask an immigration judge to terminate a case. The LOP
providers and immigration judges we interviewed reported that decisions to terminate are often
issued by immigration judges when a respondent successfully contests the removability charges
asserted by ICE or when an application for citizenship or legal resident status is approved by
USCIS. While not conclusive, the data point to the possibility that intensive LOP services are
helping detained people learn the skills they need to advocate for termination of their cases.

Readers should be cautious about drawing conclusions about the causality of these
observations because LOP participants are not required to participate in individual orientations;
rather, they self-select for these services. Also, in some high-volume LOP sites, participants who
have determined they have no relief or benefits to pursue are not prioritized for individual
orientations. As a result, we might expect that detainees who have self-selected for help have the
potential to learn the skills necessary for successful pro se representation. However, as is the case
with legal representation, we cannot tell if better outcomes are the result of people with relief
possibilities self-selecting for individual orientations, or if individual orientations might be
responsible for helping people effectively argue for termination of their cases. It is most likely a
combination of both.

Unrepresented LOP participants have higher voluntary departure grant rates

For most cases, we were not able to identify a relationship between participation in the LOP and
case outcomes—perhaps because so few detained persons pursue relief and/or are granted relief
nationwide. However, our analysis shows that persons who apply for voluntary departure after
participating in the LOP are more likely to be granted voluntary departure than comparison
groups (44 percent for LOP participants versus 27 percent of those in comparison groups).

This contrast in success rates for applications of voluntary departure is even greater when we
compare subgroups. For unrepresented persons whose cases were concluded while detained,
immigration judges granted voluntary departure applications 37 percent of the time to LOP
participants versus 13 percent of the time for unrepresented comparison groups. Additionally, 41

%0 We have not yet performed this particular analysis controlling for notice to appear charges and nationality, which
may change the distributions we are reporting here.
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percent of Mexicans who participated in LOP services were granted voluntary departure versus
only 14 percent of Mexicans in comparison groups. LOP participants generally were more than
twice as likely to be granted the voluntary departure they sought, while Mexican LOP
participants were three times as likely to be granted voluntary departure.

There appears to be an unusually strong connection between seeking and being granted
voluntary departure for persons whose initial Master Calendar Hearings occurred while detained
in Port Isabel, El Paso, or Seattle. In fact, our analysis shows that over the past few years,
detained persons in Port Isabel have had about a 90 percent chance of being granted voluntary
departure when they sought this form of relief. This relationship suggests that LOP providers at
these sites may be particularly effective in helping detainees to determine whether they should
pursue this form of relief.

However, it is also possible that local procedures may be contributing to high voluntary
departure grant rates. Under voluntary departure, persons must demonstrate their ability to pay
for transportation back to their countries of origin. At Port Isabel, El Paso, and Seattle, these
transportation costs were negligible for Mexican nationals. Since Port Isabel and El Paso are not
far from the Mexican border, transportation costs are negligible. In Seattle, local operating
procedures have enabled similar low-cost transport arrangements.

Case outcomes discussion

THE LOP IS NOT A SUBSTITUTE FOR FULL REPRESENTATION. Although participation in the LOP
and representation both lead to higher relief application rates, higher grant rates, and fewer
orders in absentia, the latter is more effective at producing these results. This is especially true
for noncitizens who are released from detention. Even for detained persons with no applications
for relief from removal, representation appears to help reduce the chances of removal by working
to divert some cases otherwise likely to result in removal towards case terminations by
immigration judges. While some of the stakeholders we interviewed remarked that these
difference in outcomes between represented and unrepresented individuals may simply be a
function of strong cases and good representatives finding each other, our data show that LOP
participants who received intensive services but were unrepresented—including a number of
participants with only voluntary departure applications—have higher grant rates and result in
fewer orders of removal and fewer in absentia orders than unrepresented individuals who did not
participate in the non-LOP participants.

It follows that the LOP is no substitute for representation—even for people who are not
pursuing relief applications. Still, in some instances, access to intensive LOP services and pro se
assistance can approximate the outcomes associated with legal representation. In others,
obtaining access to legal information that can help a respondent appear pro se may be more
efficient than obtaining full representation, particularly when the respondent simply wants to
return to his or her nation of citizenship as quickly as possible. Indeed, it is in cases where there
is no application for relief and cases that involve only voluntary departure that we see some of
the clearest indications of the LOP’s impact. The LOP providers we interviewed almost
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unanimously agreed that providing detained persons with the information they needed to proceed
with their immigration court cases was a principal part of their job, and that this had the
collateral benefit of helping to make the immigration courts more efficient.

The immigration judges we spoke with believe strongly in due process, and want people who
are statutorily eligible for relief to have access to resources like the LOP. They also want more
people to appear in immigration court with well-prepared applications and documents—and,
when necessary, representation. Many expressed frustration that the pro se model was not
meeting the needs of detainees as well as representation would, although they also recognized
that the LOP helps make the immigration detention and removal process more efficient.

More specifically, many judges said that detainees need additional assistance in filling out
applications, especially lengthy and detailed 1-589 applications. They also observed that
detainees need help in writing suitable and effective narratives about their cases and in
explaining any discrepancies between oral testimony and written documents.®!

Most of the judges and LOP providers we interviewed believe that there is a limit to what the
LOP can offer in pro se cases that involve legal research or complicated legal arguments. In our
view, more research is needed to determine whether this belief is accurate—and if so, whether
there are other legal service models that might provide assistance in such cases.

Efficiencies in the Immigration Court and Detention Systems

The Legal Orientation Program depends on the cooperation of local ICE and detention facility
personnel who volunteer to host the program in their facilities. In our qualitative interviews,
detention facility staff repeatedly commented on the value of the program.

Detention facility staff believe the LOP reduces detainee anxiety and behavior problems and
makes detention “safer and more humane”

Several detention facility administrators observed that by providing detainees with accurate
information about immigration court processes, the LOP has reduced anxiety levels among
detainees, with the result that there are fewer behavior problems. In more than one location,
detention facility staff said that the LOP had done so much to improve the quality of life for
detainees that if it didn’t exist, they would find a way to replicate it. “Why would I object to the
program?” one officer said. “It just tells them about their rights—it doesn’t give them any more
rights.”

Others echoed the sentiment that detainees should be provided with information about their
rights. One warden told us that, in his view, the LOP helped make detention “safer and more
humane.” Other detention facility staff said that by providing detainees with legal information
and a sense that their rights had not been violated, the LOP has led to reductions in the number of

81 While LOP providers may be able to do more to help applicants prepare, limitations placed by EOIR on program
activities prevent LOP providers from filling out application forms for participants. We found that many
immigration judges were not aware of the fact that their agency and not the individual LOP providers had made this
decision.
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violent disturbances and even the use of segregation. Of course, these are subjective views
expressed by a small number of people; it is difficult to confirm such impressions without access
to detention center data on the use of segregation. Still, the fact that detention facility staff
perceive safety benefits as a result of the LOP is itself an important finding.

In fact, even when we asked stakeholders, in confidential interviews, to be frank about any
complaints they might have about the LOP, we heard relatively little. Some remarked that the
program occasionally created confusion for new officers and that, because it required the
assignment of additional personnel, it could be a burden. Others questioned whether the LOP did
much more than “make detainees feel good.” On the other hand, some of the stakeholders we
contacted declined to be interviewed—perhaps because they have negative opinions about the
program.

Immigration Judges at LOP sites believe the LOP helps the immigration courts run smoothly
While immigration judges often told us they wished the LOP could do more for detained people,
many reported that LOP participants are better prepared to answer routine questions, know to
verbalize responses instead of nodding their heads, ask fewer questions about court processes,
and are more likely to pursue relief only when they are statutorily eligible, thus helping reduce
the caseload of the immigration courts. In fact, many immigration judges told us their greatest
critique of the program is that it does not offer more assistance with application preparation and
direct representation.®

Some immigration judges did note that many detained people who have taken part in the
LOP continue to appear fearful and confused in court. According to many judges, detainees were
particularly confused when it came to answering questions about reserving the right to appeal. In
one instance, a judge expressed frustration with a detainee’s confusion after learning that the
detainee had attended the LOP, but this appeared to be an anomaly. Almost all the judges we
spoke to told us that the LOP reduced confusion but did not eliminate it entirely. Court
proceedings generally occur extremely quickly, and for many people, immigration court is their
first experience with a court in the United States. Most LOP providers reported that detainees
often want more time to make decisions and process the information they learn in the LOP
orientation; many also said it was unclear to them whether a one-time intervention is really
enough to help detainees understand more than “bits and pieces” of the immigration court and
removal process.

Many immigration judges and ICE or detention personnel have told us (informally as well as
in formal interviews) that legal orientations need to be offered by independent, non-
governmental third parties if detainees are to trust them. These stakeholders noted that detainees
are more willing to accept unpleasant information from independent, nonprofit attorneys than

%2 The function of the immigration courts is not to make immigration policy but to interpret administrative and case
law to adjudicate cases initiated by the Department of Homeland Security against noncitizens charged with
removability from the United States. If a respondent is eligible for relief from removal under the law, it is the
immigration judge’s duty to inform the respondent of this right and evaluate the merits of the case without bias.
When a case is prepared well and both sides are represented by counsel, a judge is better able to evaluate the merits.
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from detention facility staff. One ICE employee told us that, while he believes he provides
detainees with the same information as LOP attorneys, he is not perceived as a credible source.

Echoing this sentiment, several judges said that detainees are more willing to accept
disappointing information (with the result that they are less likely to seek adjournments) from
independent nonprofit staff than from immigration judges. Detainees made similar observations,
pointing out that while they were hardly eager to hear bad news about their chances of staying in
the United States, they appreciated being told the truth and believed that LOP providers were
giving them accurate and reliable information. In a few sites with very low overall representation
rates—or in one case, when there was no telephone access to the outside world for several
weeks—detainees who took part in the LOP reported that the program helped them make sense
of the conflicting information they heard from their fellow detainees. Some were quite
exasperated by the time they arrived at the LOP presentation, having been told that nobody
would help them. LOP providers struggle against this perception, as they are often able to do
little more than provide group and individual orientations and must explain to detainees that they
do not have the resources to provide representation.

Finally, while immigration judges were, on the whole, extremely supportive of the program,
they were concerned with what they viewed as a scarcity of immigration court resources—for
expanded LOP services as well as for their own work. Several immigration judges said there was
a need for more judicial appointments to help reduce individual caseloads and decrease
adjournment time. Judges also commented on the need for additional immigration court clerks to
aid in reviewing case law or drafting decisions. These comments suggest that some immigration
judges believe that EOIR is currently underfunded, with the result that they may be reluctant to
support the expansion of the LOP if they believe it will be at EOIR’s expense.
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IV: Recommendations and Next Steps

This evaluation points to several areas that require further attention from Vera program staff and
LOP providers.

1. Pro bono referrals. Most LOP providers reported an average of four pro bono referrals
per month in 2006. However, not all of the detainees who were referred to pro bono
representatives actually obtained representation; the number of successful referrals is
much smaller than the 257 reported referrals. Pro bono referrals are not the primary focus
of the LOP, but Vera and EOIR should nonetheless work with LOP providers to identify
challenges and develop steps for improving access to pro bono counsel. Vera should also
work to ensure that all LOP providers accurately report pro bono development efforts.
Vera should then document whether pro bono representatives are interested in taking
available cases and determine whether LOP providers have the resources they need to
make referrals and ensure the placement of cases. Vera should also examine whether
there are other factors that prevent referrals from being made. Finally, Vera should
consult with EOIR and LOP providers to consider what plan of action, if any, might be
taken to improve access to counsel for detainees.

2. Determine priorities for participation of persons who do not have active
immigration court cases. Vera should work with each LOP site to determine needs of
individuals who have signed stipulated removal orders before attending LOP sessions and
to prioritize developing materials or presentations on stipulated removal procedures in
LOP sites, particularly in those sites at which stipulated removals account for as many as
50 percent of immigration court cases. Similarly, Vera and EOIR should work together
with LOP providers to consider any legal access materials that might be relevant for
detainees not in removal proceedings, including those subject to expedited removal,
reinstatement of removal, post-removal hearing review, or with prior orders of removal.

3. Detainees not seen by the LOP. Vera should work with each LOP provider to
document the reasons why detainees do not receive LOP services. Then, building on what
is learned, Vera and the LOP providers should work to ensure that as many detainees as
possible are able to participate in the LOP. Vera and EOIR might also share their findings
with detention facility staff and encourage them to take care of any logistical
arrangements that are necessary to ensure full access to the program for anyone who is
interested.
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Recommendations and Next Steps: LOP Impact

While not conclusive, the impact findings we described above point to a number of areas where
additional research and program improvements are necessary, as well as several areas that might
be of interest to ICE or EOIR as those agencies continue to explore ways of ensuring access to
legal information and continued compliance with immigration court appearance requirements.
While some of the next steps we recommend are relatively short-term activities, others may
require a significant commitment of time and resources.

Case Time

Recommendation: The finding that participation in the LOP reduces case times by an average
of 13 days points to two important next steps. First, researchers should conduct further tests to
determine whether the LOP is responsible for the reduction in case processing times we are
seeing. At the same time, a cost assessment should be carried out to determine the impact of
shorter case times. Fully assessing the cost savings created by the LOP would require access to
ICE data, as it would be necessary to test the theory that court days and detention days are
correlated. EOIR should work with Vera to develop these two research activities as part of a
broader effort to assess the LOP’s potential to help EOIR achieve goals related to reducing case
completion times (as detailed in its 2005-2010 Strategic Plan) and in order to obtain definitive
information concerning LOP’s impact on the detention system.

Recommendation: Reduction in case time may impact possibilities for grants of relief. Vera
should continue to develop predictive models in order to understand the relationship between the
speed with which a case moves through the immigration court system and the chances of relief
being granted in that case.

Recommendation: Released LOP participants have longer average case times. More analysis is
needed to determine whether there are any negative effects associated with the longer case times
of released LOP participants. Additional study is also needed to determine what factors are
behind longer case times for released LOP participants. Finally, ICE data should be considered
alongside EOIR data to determine whether there is a cost to either agency associated with longer
case times for those released persons who appear at all of their hearings and comply with final
orders of removal.

In Absentia Removal Orders

Recommendation: We concluded that the low in absentia removal rates of LOP participants that
receive intensive LOP services approximate those of individuals who obtain legal representation.
This finding supports research conducted by Vera’s Appearance Assistance Program in 2000,
which also found that rates of in absentia removal rates were lower for individuals who had
access to information about the immigration court process and the consequences of failing to
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appear in court. Together, these findings suggest that EOIR and ICE will want to consider
methods for improving access to legal information as they expand alternative-to-detention
programs. In addition, these agencies might consider that studies in the field of procedural justice
have found that people are more likely to accept and comply with judicial outcomes when they
have access to accurate legal information and believe that the process is transparent and fair.
Increased representation for released persons seems to be the best way to ensure continued
immigration court appearances and avoid in absentia removal orders.

Representation

Recommendation: While the LOP has succeeded in improving access to legal information for
detained persons and appears to be assisting detainees in making informed decisions about when
to seek paid counsel, it is not clear that the LOP is working as effectively as it might to help
detainees obtain pro bono representation and to ensure access to legal representation for indigent
detainees. LOP providers face numerous challenges in this regard, including limited financial
resources and remote detention facilities with large populations. Additional work should be
carried out, with additional funding, to explore innovative ways of increasing legal
representation rates at LOP sites.

Additionally, given the limited availability of representation, researchers, LOP program
managers, and providers should work together to study which cases are most in need of
representation and which can proceed pro se. As part of that process they might determine (for
example) that legal representation is always preferable to pro se representation for certain types
of relief.

Case Outcomes

Recommendation: Vera should work with EOIR to determine how intensive services might be
used to maximize the impact of the LOP for all participants. More specifically, EOIR should
document what costs would be associated with expanding intensive LOP services to all
interested detainees at existing LOP sites. Related to this recommendation, LOP providers
should, as described above, assist researchers and LOP program managers in determining which
types of pro se activities should be enhanced and which may simply be unable to produce
desirable outcomes for unrepresented persons. Vera should also work with LOP providers to
document detainee learning in LOP program services. This process might include enhanced court
observations using standardized instruments to record how detainees perform in immigration
court after participating in the LOP.

Recommendation: The LOP is not a substitute for full representation. The government should
also consider funding direct representation, perhaps beginning with a pilot program that focuses
on a particular population (children or adults with mental illness, for example), or that tests the
impact of full representation in one immigration court.
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Efficiencies in the Immigration Court and Detention Systems

Recommendation: A study should be carried out to test the theory, stated by several detention
facility staff, that the LOP reduces detainee anxiety and behavior problems and leads to a
reduction in the use of segregated housing. Such a study could provide additional data about cost
savings or other impacts associated with the LOP. Additional research should be conducted,
using standardized observation tools, to test the notion that LOP participants understand only
“bits and pieces” of the immigration court process.
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Appendix I: Five-Year Life of Program Statistics (2003-

2008)

This report analyzes statistics through December 31, 2006. However, because report readers may have an

interest in more current numbers, we have included a table showing all program services from early 2003

when the program began through February 2008. We are additionally including a table that shows

potential claims to United States citizenship reported to Vera by LOP providers in 2007.
Figure 19: LOP Services, 2003 — February 2008

Average
Average Number of Average Average
Court Number of Number of Group Grou Number of ber of Number of
Site Hearing |Time Period Group Group Presentation Pres:ntation Partici Individi Individual
Location Presentations |Presentations |Participants ol Per Group Orientations |Orientations
Participants .
Per Month Presentation Per Month
Per Month
Denver WSI Jun 22, 2003 to Feb 29, 2008 825 15 10838 193 13 4858 86
El Paso EPD Jun 2, 2004 to Feb 29, 2008 618 14 13395 298| 22 2587 58
Eloy EAZ Mar 7, 2003 to Feb 29, 2008 1258 22 19258 333 15 13345 231
Mira Loma LAN May 27, 2003 to Feb 29, 2008| 585 10 16503 289 28 4258| 75
Port Isabel PIS Feb 18, 2003 to Feb 29, 2008 1178 20 32568 540 28 4407 73
Seattle AIR Mar 17, 2003 to Feb 29, 2008 1122 19 11256 189 10 6144 103]
Feb 21, 2003 to May 18, 2005 365 14 1621 60 4 908 34
Batavia BTV
Dec 1, 2006 to Feb 29, 2008 201 13 1627 109 8 505 34
Houston HOD Dec 1, 2006 to Feb 29, 2008 214 14 3011 201 14 848 57
Newark NEW Dec 1, 2006 to Feb 29, 2008 146 10 1225 82 8 409 27
Laredo LAR Dec 1, 2006 to Feb 29, 2008 51 3 509 34 10 150 10
San Antonio [SAD Dec 1, 2006 to Feb 29, 2008 207 14 2424 162 12 704 47
San Pedro SPD Dec 1, 2006 to Feb 29, 2008 110 7 854 57 8 610 41
York YOR Dec 1, 2006 to Feb 29, 2008 213 14 2008 134 9 503 34
San Diego CCA Feb 1, 2008 to Feb 29, 2008 13 13 160 160 12 64 64
Total 7106 117257 17 40300
# per year for all sites 1579 26057 8956
# per month for all sites 132 2171 746
# per workday for all sites 6 99 34

Figure 20: Potential Claims to U.S. Citizenship among LOP Participants, January 1 — December

31, 2007
# of Unique Individual
. Orientation Attendees
Site Jan | Feb | Mar | Apr | May | Jun | Jul | Aug | Sep [ Oct | Nov | Dec Identified w/ Potential
Relief of U.S. Citizenship
Denver 1 2 0 1 1 1 3 1 0 1 3 1 15
El Paso 1 0 0 1 3 3 1 5 2 5 3 0 24
Eloy 4 8 8 4 4 2 5 3 5 9 12 6 70
Mira Loma 0 1 1 0 1 3 5 0 1 1 1 0 14
Port Isabel 13 8 1 3 6 8 4 2 1 6 8 6 66
Seattle 3 4 0 0 1 0 0 3 1 1 4 0 17
Batavia 3 1 1 1 0 0 0 0 0 1 0 0 7
Houston 1 2 2 S 2 1 6 S 4 4 5 5 38
Newark 0 0 0 0 0 0 0 0 0 1 0 0 1
Laredo oloflolol 3ol 2] 3 /[ ]" 8
San Antonio| 2 2 3 0 0 0 0 4 0 1 2 2 16
San Pedro 3 4 3 4 1 1 1 3 2 2 e |, 24
York 1 1 4 1 3 1 4 4 1 0 2 0 22
Total| 32 [ 33 | 23 | 18 | 25 | 20 | 31 [ 31 | 17 | 32 | 40 | 20 322

Note: Sites below the black bar began services in late 2006.

Vera Institute of Justice 73



Appendix II: Data Organization and Analysis

In this appendix we describe steps taken in organizing and analyzing court data and how we
managed and re-organized data obtained from the Executive Office for Immigration Review
(EOIR).

Sources of Data

EOIR

EOIR maintains an administrative database that captures case-level information from its
immigration courts and the Board of Immigration Appeals (BIA). At the time of our study, the
immigration courts were in the process of replacing the Automated Nationwide System for
Immigration Review (ANSIR) with Case Access System for EOIR (CASE). CASE is a new
web-based system that will eventually replace ANSIR in all hearing locations. While both
systems capture the same basic data elements, CASE will record a more updated and diverse set
of elements and is intended to integrate databases for immigration courts and the BIA more
effectively than ANSIR. There are also slight differences in functionality between the two
systems that mean researchers conducting analysis with data extracted during the transition for
ANSIR to CASE may encounter challenges to working with EOIR data, which we describe in
detail throughout this appendix.

EOIR’s Office of Planning and Technology (OPAT) provided Vera with a list of hearing
locations that switched to CASE as of June 6, 2007. Knowing which sites were using each
system enabled us to better identify and correct idiosyncrasies and errors unique to each
database. We provide the list below for those readers not familiar with the dates of CASE
implementation.
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Figure 21: Rollout of Case Access System for EOIR (CASE)

Court Location

Date of Implementation

Arlington

Baltimore
Bloomington/Saint Paul
Buffalo/Batavia
Cleveland

Dallas

Eloy

El Paso
Guam/Honolulu
Harlington/Port Isobel
Hartford
Headquarters
Houston/Houston SPC
Imperial/El Centro
Lancaster

Las Vegas

Los Angeles

New Orleans
Oakdale

Philadelphia
Phoenix/Florence
Portland

Salt Lake City

San Antonio

San Diego/East Mesa
San Francisco

San Pedro

Seattle

Tuscan

Ulster/Fishkill

Varick

York

March, 2005
July, 2006
February, 2007
September, 2006
September, 2006
April, 2007

April, 2006
March, 2007
January, 2007
May, 2007
October, 2006
December, 2006
April, 2007
February, 2007
August, 2006
August, 2006
March, 2007
November, 2006
November, 2006
December, 2006
January, 2007
April, 2006
August, 2006
May, 2007
February, 2007
May, 2007

June, 2006
January, 2006
January, 2007
October, 2006
September, 2006
December, 2006

Note: All unlisted courts were still using ANSIR as of June 6, 2007

Obtaining Data from EOIR

The Vera Institute’s previous work as an INS contractor on the Appearance Assistance Program,
and our work on earlier phases of this Performance and Outcome Measurement Program
(POMP) meant Vera researchers were already familiar with data elements collected by the
immigration courts and the general reliability of different variables. During the first year of
research, Vera staff carried out a historical analysis of court data that looked at aggregated data.
In the second year, we analyzed individual-level data. Methods used during the first year of
research are described in the report submitted by the Vera Institute to EOIR in mid-2006.

For the second year of research described in this report, we requested data from EOIR that
was provided to us in three separate Microsoft Access tables labeled Bond, Proceeding, and
Appeal. The three tables list data by the case-processing proceeding level, meaning that data
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elements in the tables can be linked by either the unique proceeding number
(IDNPROCEEDING), the unique case identification number assigned by the immigration courts
(IDNCASE), or by the Alien identification number (A-number). The variables Vera requested
and received are listed below organized according to the variable names assigned by EOIR.

Figure 22: EOIR Administrative Data Received

BOND PROCEEDING PROCEEDING (cont.)
IDNPROCEEDING IDNPROCEEDING EOIR 42b Application Received
IDNCASE IDNCASE EOIR 42b Application Decision
Alien Number Alien Number Other Application Received 1
Bond Hearing Request Date NTA Date Other Application Decision 1
Initial Bond Amount Generation Other Application Received 2

Bond Hearing Date
Hearing Location Code
New Bond Amount
Bond Completion Date
Decision

APPEAL

IDNPROCEEDING
IDNCASE

Alien Number
Appeal Type

Date Appeal Filed
Filed By

Attorney E-27 Date
Attorney ID

Date of BIA Decision
BIA Decision

Lead Alien Number

Court Input Date

Base City Code

Base City Name

Hearing Location Code
Immigration Judge Code
Immigration Judge

Hearing Date

Initial Telephonic

Number of Charges

Charge 1

Charge 2

Charge 3

Charge 4

Charge 5

Charge 6

Asylum Application Received Date
Asylum Decision

Asylum Withholding Decision
212c Application Received
212c Application Decision

245 Application Received

245 Application Decision

VD Application Received

VD Application Decision

VD Number of Days

WD Application Received

WD Application Decision
Suspend Application Received
Suspend Application Decision
EOIR 42a Application Received
EOIR 42a Application Decision

Other Application Decision 2
Adjournment Date 1
Adjournment 1 Calendar Type
Adjournment Reason 1
Adjournment Telephonic 1
Adjournment Date 2
Adjournment 2 Calendar Type
Adjournment Reason 2
Adjournment Telephonic 2
Adjournment Date 3
Adjournment 3 Calendar Type
Adjournment Reason 3
Adjournment Telephonic 3
Adjournment Date 4
Adjournment 4 Calendar Type
Adjournment Reason 4
Adjournment Telephonic 4

IJ Decision Code

Proceeding Completion Code
Proceeding Completion Date
Custody

Case Type

Nationality

Language

Absentia

Decision Type

Alien Attorney Name

E-28 Date

Case ID

Date of Entry

Case Completion Date

After Vera received electronic files containing the requested data, we imported the data
contained in three tables into Microsoft SQL Server, a relational database that allows for easy
manipulation of large datasets. SQL allows researchers to easily connect data from disparate
datasets and databases without having to merge these data into single flat files. This results in
significant time savings and other efficiencies when manipulating large data sets.
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Vera’s Legal Orientation Program (LOP) Data Repository

The Vera Institute developed a Microsoft Access database called LOPster to collect
programmatic data at each subcontractor site. As described in the body of this report, LOP
providers use LOPster to record important information regarding LOP attendees and the level
and intensity of services provided. Providers report the following information to Vera each
month: alien number, first name, last name, sex, session type (group/individual/workshop),
session date and time, presenter, workshop subject if applicable, and whether or not the person
was in expedited removal. The sites also report more detailed demographic information about
participants who receive individual orientations, as well as information about types of relief from
removal or benefit applications before USCIS the detainee may have chosen to pursue. When we
designed LOPster, we built it to extract this detailed data in anonymous form, by a unique
number assigned automatically by the database and which replaces the A-number. We did this to
ensure client confidentiality. As a result, information like potential forms of relief from removal
identified by LOP providers cannot currently be matched with administrative data provided by
EOIR. LOP providers collect data such as potential forms of relief purely for the purposes of
program management and performance measurement—information which is reported each
month to EOIR in aggregate form. LOP sites submit data on a monthly basis to Vera. After
LOPster data submitted by the sites is checked for quality and accuracy by Vera researchers, they
import the data into a central repository located in Microsoft SQL Server that allows us to
aggregate the data and eventually match LOPster data with information in EOIR’s administrative
data.

Data Quality Check and Clean Up

The dataset provided to Vera by EOIR included all immigration court proceedings with a hearing
date between January 1 and December 31, 2006, amounting to 279,325 unique cases. We
included in our analysis adults with initial Master Calendar Hearings in calendar year 2006 who
were coded by the immigration courts as detained or released at some point during the first
proceeding. In order to correctly select these cases from the 279,325 provided by EOIR, we
analyzed and re-organized the data according to the steps described below.

First, we used SQL to run reports on the frequencies and distributions of the values within
each variable (e.g., how many people of each nationality were in the immigration court system in
a given month) to determine the quality and reliability of data. We looked for any illogical or
anomalous data patterns and then checked to see if these patterns reflected larger problems
within the database. With the help of immigration court administrators, OPAT staff, and other
EOIR personnel, we made decisions about when to exclude information or when to assign new
values (re-code) to data we received.

Creation of the final analytical dataset involved a number of steps in which the 279,325
unique cases provided to us by EOIR, covering January 1 to December 31, 2006, were deleted or
added through a sequence of deletion steps that have been numbered for ease of reference and
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discussion. These steps are depicted in the Figure 23 below. Each step listed in the flowchart
corresponds to a deletion or addition procedure detailed below that is also identified by number.

Generation

All EOIR records contain a variable known as the “generation.” The first proceeding in an
immigration court case will always correspond to a generation value of 99, while each
proceeding thereafter is numbered in descending order. Thus, the second proceeding in a case
will always correspond to a generation value of 98, the third proceeding to a value of 97, and so
on. In order to limit the dataset only to those with an initial Master Calendar Hearing in calendar
year 2006, we excluded all cases that did not contain a proceeding with a generation value of 99,
which meant that the initial Master Calendar began prior to 2006. Using this exclusion rule, we
omitted 32,835 cases from the dataset, or about 12 percent of the total (step 1).

Figure 23
Flowchart of Data Cleaning

ORIGINAL DATASET
279,325 unique cases
with hearing dates
between January 1 to
December 31, 2006 (data
received from EOIR)

—>

WORKING DATASET
103, 118 cases with initial

Master Calendar hearings
in calendar year 2006 and

custody statuses of either
detained or released

ANALYTICAL DATASET

44,054 cases that began
between January 1, 2006 and
August 31, 2006

DELETION STEPS

1) Deleted 32,835 cases with
initial Master Calendar hearings
before 2006

2) Deleted 134,635 cases that
were coded as never detained or
non-detained

3) Deleted 10,865 cases coded
with juvenile case IDs

4) Deleted 6,744 cases
identified as unaccompanied
children (UAC)

5) Deleted 6,143 cases that
were found to be detained
children’s cases

6) Deleted 20,749 cases where
the alien number was not the
same as the lead alien number
7) Deleted 94 cases due to data
entry issues

Note: These numbers are not
mutually exclusive

DELETION STEPS

8) Deleted 37,906 cases with
initial Master Calendar hearings
between September 1 and
December 31, 2006

9) Deleted 95 cases at new LOP
sites

10) Deleted 14 cases that had
negative case times

11) Deleted 1,309 cases that
had LOP on or after the last
hearing

12) Deleted 874 cases with a
type other than removal

13) Deleted 22,406 cases that
were Stipulated Removal

14) Deleted 1,720 cases
identified as an Institutional
Hearing Program

15) Deleted 68 cases that were
“re-detained”

Note: These numbers are not
mutually exclusive

100

M

V

100
oo

v

SUBSET 1: 7,528 cases

V

participated in LOP services

SUBSET 2: 30,728 cases began
at non-LOP sites and were
included in comparison groups

SUBSET 3: 5,798 cases that
did not participate in LOP
services but began at LOP sites
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Custody Status

The EOIR data we received included cases with custody statuses of detained, released, and non-
detained/never detained. We excluded all cases coded as never detained or non-detained. This
ensured that we were comparing LOP participants only to other persons whose cases began in
detention, which was indicated by a custody status of either detained or released. Ideally we
would have liked to know each respondent’s custody status at the time of the initial Master
Calendar Hearing, but EOIR tracks information about custody status and representation at the
proceeding level not the hearing level, making it impossible for us to discern the exact date of the
change in custody status. Some cases also had a custody status value that was indiscernible, e.g.,
0, which we excluded. In total, we omitted 134,635 cases that were neither coded as detained
nor released (step 2).

Children

The EOIR data we received also included records for both adults and children. We did several
things in order to ensure we identified as many children as possible.

First, we determined which values in the case ID variable identified juveniles. These values
were: J (juvenile code), J1 (juvenile has turned 18 while in proceeding), UJ (unaccompanied
juvenile), ND (NACARA dependents), and [1U (an errant value that we assume to be a juvenile
since no other code uses the letter U). We deleted all cases coded with juvenile case IDs. In total,
10,865 cases were omitted on this basis (step 3).%

Typically, immigration court administrators track information on children by using flags on
the physical case files (e.g., a red sticker on the front of the file folder) and/ or entering a “J”
code as the case identifier in their administrative database. However, this is an unreliable method
for identifying all children in the immigration court system, in part because the case
identification variable in the administrative database can only contain one value and can be
overwritten, meaning a database user might overwrite the J code with a different unique
identifier.

We thus requested data from the Office of Refugee Resettlement (ORR) that identified all
unaccompanied alien children (UAC) in the care and custody of the Division of Unaccompanied
Children’s Services (DUCS) in calendar year 2006. By matching the A-numbers of the UAC to
the A-numbers in the EOIR data, we were able to identify many more children’s cases than was
possible relying on the J code alone. This step required reformatting ORR data to match the data
format used by EOIR, described below.

The Department of Homeland Security (DHS) now issues 9-digit A-numbers. However,
EOIR’s administrative databases only allow for 8-digit A-numbers. When entering A-numbers
into EOIR records, immigration court staff have to remove the left-most digit of all 9-digit
numbers and add it to the front of the last name. For example, if “John Immigrant” had an A-
number 211-999-999, the number would be entered as 11-999-999 and the last name as

%3 Exclusions are not mutually exclusive. The same case may be excluded for more than one reason.
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“2Immigrant.” That same A-number was stored in the backend EOIR administrative database as
119999990. All numbers in the EOIR dataset we received were similarly formatted as 9-digit
numbers with a 0 as the right-most digit.

We formatted the A-numbers provided by ORR to match the format provided by EOIR. We
did so by removing the left-most digit from the ORR data A-number and placing a 0 to the right
of the remaining number. This allowed us to match the A-numbers of 6,744 UAC in the
immigration courts (step 4). Of these 6,744 UAC identified through our matching, 587 were not
identified as children in EOIR’s records, and 6,157 were identified with one of the “J”” codes.
However, only 3,429 (58 percent) of these cases were properly identified as UAC.

Finally, we investigated which hearing locations handle UAC dockets. With help from OPAT
and the court administrators, we identified 14 UAC hearing locations. We then examined the
detained and released populations whose initial Master Calendar Hearings occurred at one of
these sites. When court administrators indicated that certain hearing location codes were only
assigned to detained children’s cases, we eliminated all cases at those hearing locations. As part
of our data cleanup, we excluded a total 6,143 cases (step 5) as follows: 376 persons with an
initial Master Calendar Hearing location code of CHI; 43 persons with a first hearing location
code of NYC; 1,324 persons with a first hearing location code of PHO; 1,793 persons with a first
hearing location code of SAD; 269 detained persons with a first hearing location code of ELP; 36
detained persons with a first hearing location code of LOS; 1,752 released persons with a first
hearing location code of HLG; 545 detained persons appearing before Immigration Judge
Margaret Burkhart with a first hearing location code of HLG; and 5 detained persons with a first
hearing location code of SND. It is possible some of these cases were for adults, but by
eliminating all of these cases, we increased our certainty that no children were included in the
analysis.

Finally, one other clue as to whether or not an alien in our dataset was a juvenile was the
filing of certain relief applications. We excluded one case where an alien applied for relief
application code CI which indicates a child without parents under the Haitian Refugee
Immigration Fairness Act (HRFA). We also excluded one case where an alien applied for CIII,
which indicates a child abandoned under the HRFA.

Dependents

We then eliminated all cases where the A-number was not the same as the lead A-number. When
the lead A-number does not match the case A-number, it is possible one case is dependent on the
other, which could skew the results of our analysis of the impact of the LOP on individual cases.
There were 20,749 cases that had lead A-numbers that did not match the case A-number (step 6).
These cases were omitted from the dataset.

Other Excluded Cases

The remaining excluded cases appear to be the result of data entry errors. One case was
associated with two different A-numbers. Ninety cases had case completion dates in calendar
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year 2005, despite the fact that the initial Master Calendar hearing occurred in 2006. Three cases
included hearing dates before 2006, which we explain below. In total, 94 cases were excluded for
data entry issues (step 7).

After excluding data according to the criteria above, we filtered the data to include only those
cases with initial Master Calendar Hearings in calendar year 2006 and custody statuses of either
detained or released. This yielded a total of 103,118 cases, our working dataset, which was the
basis for creating the final analytical dataset defined by case start dates between January 1,
2006 and August 31, 2006.

Data Organization

Case Information: Proceedings and Hearings

For the purposes of this research, Vera defines a case as the sum of all the proceedings involving
a single respondent before the immigration courts. This means in our analysis a single case may
contain numerous proceedings and numerous applications for relief that have been initiated and
decided in the time between an initial Master Calendar Hearing and the final decision issued by
the immigration judge in the last proceeding in the case. In many reports authored by EOIR,
cases are evaluated and reported at the proceeding level. Vera researchers determined that for the
purposes of our study, it would be confusing to report on proceedings as opposed to what we
defined as “cases.” This is because in EOIR’s case management system, each case—from initial
Master Calendar Hearing to final case decision—may be comprised of several “proceedings,”
which are distinguished in EOIR’s data by “generation” numbers that descend from “99.” When
a respondent’s detention status or hearing venue changes, the “case” before the immigration
courts is typically transferred from one hearing location or immigration judge to another. When
this occurs, the first proceeding in the case is closed, and a new proceeding is opened in the
immigration court records. However, the case has not been concluded and reopened. For
example, if an asylum seeker is detained at the initial Master Calendar Hearing and is later
released and granted a motion to change of venue to a different hearing location, the pending
asylum application remains active as it moves from one immigration court and judge to another,
but a new “proceeding” is opened in the records. Thus, the number of days in each “proceeding”
does not reflect how long a “case” was active in the immigration courts. Many studies of
immigration court data conflate proceeding and case when they should not.

Additionally, because we wanted to measure any potential impact of the LOP on the
immigration courts using the most consistent measures, we made a decision not to include in
case processing time any days that might have accrued after the immigration judge’s decision
was issued. When either party (ICE or the respondent) reserves the right to appeal, the case is not
completed until the appeal deadline has passed with no appeal filings, until a decision has been
issued on the appeal by the Board of Immigration Appeals, or, if a case is remanded to an
immigration judge, until a decision has been issued. There are other scenarios that might also
prevent a case from being immediately completed (or closed) after the immigration judge issues
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a decision. Because of all these reasons, our definition of “case processing time”” may not match
definitions used by EOIR or other researchers. However, we believe our definition allows us to
most accurately assess time for our purpose, which is to see if LOP is associated with any
reduction or increase in the number of days a matter remains before the immigration courts.

Most of the 103,118 cases in our working dataset had only one proceeding, while 9 percent
of the cases had more than one proceeding. We re-organized this information to produce one
record for each case. In order to organize our data, we first needed to identify the date of each
respondent’s initial Master Calendar Hearing date. This task was not as straightforward as we
expected. The initial Master Calendar Hearing date is supposed to be recorded in the field
labeled “hearing date” in ANSIR and CASE. However, when we began to analyze the data, we
found that some adjournment dates were earlier than the “initial” hearing date. We discovered
from conversations with court administrators and OPAT staff that this information is captured
differently in CASE and ANSIR.

In ANSIR, the initial Master Calendar Hearing date is always entered into the hearing date
field. If there is a request to change the initial hearing date prior to the actual hearing date, the
initial date is overwritten with the new date. However, once the initial Master Calendar Hearing
is scheduled in CASE, it cannot be overwritten. Users must thus enter a new “initial” hearing
date in the first adjournment date field, with an adjournment reason “99.” If the date changes
again, the “real” initial hearing date would be placed in the second adjournment date field,
because overwriting is prohibited by CASE. Conceivably, the date in the second adjournment
date field may actually be the initial Master Calendar Hearing date, and it may be earlier than the
dates found in the hearing date and first adjournment date fields.

Therefore, for cases entered into CASE, the initial Master Calendar Hearing date may be
found in the hearing date field or any of the four adjournment date fields. After consultation with
immigration court staff, we determined that we should select the earliest date found in the first
proceeding of each case and name this as the initial Master Calendar Hearing.

The final and/or latest hearing date was easier to identify in each case because it was the final
date of the most recent proceeding. Unfortunately, we could not determine the number of
hearings between the initial Master Calendar Hearing and the last hearing date in this analysis for
a few reasons. First, we were not provided with a hearing or adjournment count that states how
many hearings or adjournments occurred in a case. Second, while the initial Master Calendar
Hearing date and corresponding data is never overwritten in the immigration court’s
administrative database, the database allows a maximum of four adjournment dates per
proceeding, after which the dates can be overwritten. In the data we received, if more than four
adjournments occurred in a single proceeding, we would not be able to reliably discern the true
number of adjournments. However, the overwhelming majority of cases in our analysis were
decided at the initial Master Calendar Hearing, making this an issue irrelevant to the majority of
cases we studied.

In ANSIR, hearing dates are displayed vertically, with the initial hearing date always shown
on top. Then, four adjournment dates are arranged chronologically from top to bottom.
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Figure 24: Screen Display of Hearing Dates in ANSIR

9/30/2006 <-- hearing date (fixed - will always occupy same space on screen
10/30/2006 <-- adjournment date 1 (no variable label)
11/30/2006 <-- adjournment date 2 (no variable label)
12/30/2006 <-- adjournment date 3 (no variable label)

1/15/2007 <-- adjournment date 4 (no variable label)

In ANSIR, only four adjournment dates can be seen at once. If, for example, there are seven
adjournments in all, the four adjournment dates on the screen will be collectively moved to
another page and the remaining three adjournment dates will appear chronologically from top to
bottom. The initial hearing date remains the same (Figure 25).

Figure 25: Screen Display of Adjournment Dates 5-7 in ANSIR

9/30/2006 <-- hearing date (fixed - will always occupy same space on screen
2/10/2007 <-- adjournment date 5 (no variable label)

3/14/2007 <-- adjournment date 6 (no variable label)

4/14/2007 <-- adjournment date 7 (no variable label)

------------ <-- (no adjournment date yet/ever)

The first set of adjournments are moved to another page.
10/30/2006 <-- adjournment date 1 (no variable label)
11/30/2006 <-- adjournment date 2 (no variable label)
12/30/2006 <-- adjournment date 3 (no variable label)
1/15/2007 <-- adjournment date 4 (no variable label)

The first set of adjournments that are moved can be called up by the user at any point. A
possible indicator of a previous set of adjournment dates is the amount of time scheduled
between the initial Master Calendar Hearing and the second hearing date for those cases with
three adjournment dates and no fourth. CASE, however, shows all hearing dates on one single
screen, so it remains a possibility that going forward, we may be able to generate a count of all
hearings.

Through the EOIR data, we can also identify the immigration judge, custody status, and
whether or not the respondent had any representation, by proceeding level. Therefore, we know
the immigration judge, custody status, and representation status at the time of the first proceeding
(but not the first hearing date). We also know the immigration judge, custody status, and
representation status for the proceeding with the final/most recent hearing date.

Representation status
EOIR records the date the E[EOIR]-28 (notice of legal representative) was filed with the

immigration court and the name of the legal representative. In ANSIR, there is room for one date
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and one name only. If there is a change in representation within the same proceeding, the E-28
date and name of legal representative will be overwritten. We would not be able to see the
change and are therefore unable to determine at what point in the case the respondent initially
obtained counsel. EOIR also instructs users to enter the record for the most recent E-28 date,
even if it is for the same attorney. For example, some attorneys will attach an E-28 with every
document they submit to the court. Each time they do so, the most recent E-28 date will be
recorded. We cannot tell with absolute certainty if the listed E-28 date is the initial filing date for
representation. In CASE, there can be multiple attorney records, but the problem is that there is
uncertainty about how the data is held for both ANSIR and CASE users. If there is an ongoing
case that is carried over from ANSIR to CASE, immigration court staff we consulted were not
sure how the data is displayed or stored in the EOIR administrative database.

Because of the limitations above and the immediate aims of our study, we focused on
whether or not the respondent had representation for a case by creating a yes/no variable for
representation. Any respondent with a populated E-28 date or representative name in the EOIR
data would receive a 1 value (meaning yes), and all others would receive a 0 value (meaning no).
At this point, we are not interested in looking at individual attorneys. These methodological
decisions have meant we are unable in this analysis to distinguish between representation for the
bond hearing only and representation in the removal proceeding.

Charges

Charges on the notice to appear issued by ICE and recorded in the EOIR data are attached to
each proceeding, like many of the variables discussed earlier. The user can enter up to six
charges per proceeding. The charges often carry over from one proceeding to the next, but
charges can either be added or dropped during each proceeding. Multiples of the same charge in
a proceeding (in ANSIR) mean that these same charges have different grounds. This typically
occurs with criminal charges but can occasionally happen with other charges. However, CASE
will not allow multiple entries of the same charge and will produce an error message.

The charges are populated fairly reliably. The charges in CASE are selected from a drop-
down menu, reducing user input error. In ANSIR, the charges are manually entered, but there is
no possibility of entering gibberish into that field because the text is controlled, meaning the
database will reject information that is not entered according to administrative rules. However,
there is always the possibility of entering the wrong charge in either ANSIR or CASE.

Because charges can be contested and dropped or ICE can add charges at each hearing, we
created a list of all unique charges that the respondent faced in a case. This way, we retain the
possibility of grouping persons based on certain charges, although the groups may not
necessarily be mutually exclusive.

Relief applications

Relief applications, too, are attached to proceeding-level data and can change by proceeding.
However, information on all relief applications, regardless of when they were filed with/accepted
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by the immigration court, are attached to the case itself. Thus, we accumulate all applications and
application decisions for each case without regard to proceeding.

We reorganized the data so that each relief application is its own variable, simply recording
whether or not a particular application was filed, with a 1 value for yes and a 0 value for no. The
only set of applications we did not separate is asylum, asylum withholding, and withholding
under the Convention Against Torture (WCAT), all of which are applied for on the same I-589
form. Upon receipt by the immigration court, both asylum and asylum withholding are recorded
as filed, but practices for recording this data are inconsistent because most court clerks will not
be able to determine from looking at an application which of these forms of relief is being
sought. WCAT, too, is applied for using the same application, but court clerks are expected to
record this application in the “other application type” variable. Given concerns expressed by
court staff about the reliability of these categories, we grouped the three applications together
into the [-589 category. Grouping the three applications also increased the size of the subset of
cases that included I-589 applications and gave us a larger group to analyze.

Unfortunately, we could not use the date found in the variable “asylum application receive
date” because of reliability concerns communicated by immigration court staff. The date of this
variable changes with each proceeding because of a programming error that prevents the 1-589
date from following the case when it is transferred between locations. The clerk at the new
proceeding location will create a new date for that I-589 application, typically matching the input
data.®

Aside from the 1-589 applications, the EOIR court data provides yes/no variables for the
following main types of relief applications: 212c, 245(i), voluntary departure, cancellation,
EOIR42A, and EOIR42B. A value of X for these application variables indicates receipt by the
immigration court, while a blank value or a null value means that the court did not receive an
application for that particular form of relief.

Many other, less frequently occurring relief applications are recorded using unique codes in
the two variables labeled “other application type.” We pulled each distinct application from the
two variables for “other application type” and produced yes/no variables for them. A total of
27,700 applications were filed by detained and released adults who had their initial Master
Calendar Hearing in 2006.

Case decision, completion dates

EOIR also tracks the decision for each of the applications. For our working dataset, we took the
decision for the application from the most recent proceeding in the event that there is more than
one of the same application submitted. There are three types of decisions that are found in the
original proceedings related to a respondent’s case. One decision, as discussed earlier, is
associated with an application received by the immigration court.

* EOIR data lock in one date as the asylum application date. We did not have access to that variable.
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Another decision is the case decision handed down by the immigration judge. Cases typically
have one decision issued by the immigration judge, but, because some cases may have multiple
proceedings due to appeals or administrative opening of previously closed cases, we used the
first decision issued by the immigration judge as the case outcome in this analysis.™

The third type of decision is the one issued by the Department of Homeland Security (DHS),
referred to as an “other completion” in EOIR records. This decision is typically an administrative
order for a transfer or change of venue but can also be a termination of the case or administrative
closure or other decision to suspend the case at DHS’s request. We understand that a decision in
this field does not necessarily mean that a case is closed. It can be reopened at any time as the
case “sits on the shelf” rather than concludes.

The date that we used as the case completion date is found in the original data provided by
EOIR as the “proceeding completion date.” This is the date that accompanies the immigration
judge’s first decision in a case. Typically, this date is the same as the date of the last or latest
hearing date in a particular proceeding, but this is not always so. If the proceeding completion
date occurs after the last hearing date, there may be a written decision because the judge reserved
decision at the conclusion of the last hearing and then issued one in writing thereafter. It is
possible for a judge to issue a written decision on the same day as the last hearing, but we
learned from immigration court administrators that this is not common. Usually, when there is a
proceeding completion date on the same date as the last hearing date, the decision is an oral one.

Oddly, there are some proceeding completion dates that occur prior to the last hearing date.
However, this is only possible where data were collected using CASE. In ANSIR, system edits
do not allow the proceeding completion date to be earlier than the last hearing date. One would
have to delete or change the last hearing date to be no later than the proceeding completion date
in ANSIR. In CASE, because the user cannot change or overwrite the entries in the hearing date
field or adjournment date fields, a proceeding completion date can be entered that is earlier than
the last hearing date. For our purposes, we confirmed that this occurs at CASE sites at the time of
the first hearing date. If so, then the case time is zero days. If not, then the case was excluded.

Another completion date that exists in the original data is the “case completion date,” but we
largely ignored this variable in favor of the proceeding completion date due to its mixed
reliability and the way we constructed our working dataset. If either side, the respondent or ICE,
reserved the right to appeal, then there should be no case completion date for a case in which the
appeal period has not elapsed. Theoretically, if the parties who reserved the right to appeal do not
file an appeal within 30 days of the immigration judge’s decision, the case is closed. But this
does not often happen, according to immigration court administrators. We confirmed this by
checking to see if those with a case completion date also had an appeal filed, and they did. Also,
since the case completion date does not necessarily correspond to the first decision issued by the
immigration judge, we did not find this variable as relevant as the proceeding completion date.

% The decision code found in the proceeding will always represent the immigration judge’s decision, regardless of
appeal. If there is a motion to reopen a case or there is a motion to re-calendar or the BIA or circuit court remands
the case, a new proceeding will be opened for that same case.
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However, we did use the case completion date to confirm that all of the cases with a case
completion date also had a decision code issued by the immigration judge. We discovered that
there were 2,100 of 103,118 cases with a case completion date but with no immigration judge
decision. However, the other completion decision variable was populated. We included these in
our working dataset.

Orders of removal in absentia
If the yes/no in absentia variable that accompanies the final decision in the case is yes, then we
coded our in absentia variable with a 1. Otherwise, the variable received a value of 0.

Nationality and language

The only detailed demographic information collected by EOIR is language and nationality. The
immigration courts enter the nationality information found on the notice to appear. This
information is not always accurate, as it is sometimes changed for a respondent by case or by
proceeding. We used the nationality from the most recent proceeding in the most recent case as
the respondent’s nationality.

Language, too, in some cases changed by case or proceeding, and it did so more frequently
than nationality. Depending on the court, the recorded language may actually be the language of
the interpreter for either the respondent or the respondent’s witness, as opposed to the
respondent’s native or most fluent language. We used the language from the most recent
proceeding in the most recent case as the respondent’s language.

LOP Services

From the data we collected from LOP providers and stored in Vera’s LOPster repository, we
matched the A-numbers reported by the LOP sites to the EOIR data. In order to do so, we had to
format the A-numbers found in LOPster to match the A-numbers found in the EOIR data. As
with the data collected by ORR, we had to remove the left-most digit of a nine-digit number and
attach a zero as the right-most digit. Because some persons had unknown A-numbers or no A-
numbers or poorly reported A-numbers, we excluded those (most records without A-numbers did
not make it into our LOPster repository in the first place).

We then created variables in our working dataset that would track the site at which the
detainee received LOP services, the level of service—group (yes/no), individual (yes/no), and
workshop (yes/no)—and the corresponding earliest dates of service. If the person received LOP
services at a second site, we also created variables to capture that second site and the additional
services.

Working Vera Dataset

After organizing the data according to the steps described above, we were left with a working
dataset including records on 103,118 unique cases that were either “detained” or “released”
during the first proceeding.
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Total Original Sample

Before we excluded any cases, the total number of cases in the original data file used for our
analysis (every court case that was coded as “detained” or “released” with an initial Master
Calendar Hearing between January 1 and December 31, 2006) is 279,325.

Cases Excluded During Analysis

After our first round of exclusions, during the data clean-up phase, we eliminated cases
enumerated throughout this appendix—Iargely because they were for persons who were “never
detained” according to court records, though also to exclude juveniles’ cases and problematic
records. We were left with 103,118 cases, what we have termed the working dataset.

LOP Cases

In total, there were 15,747 individuals in the 12-month matched dataset who received LOP
services. At the six LOP sites studied in our research, 15,022 received LOP services, and 725
received services at the six LOP sites that began operations in 2006.

e 86 percent (N=13,537) participated in the LOP on or before the initial Master Calendar
Hearing, including 1,174 cases in which the initial and last hearing occurred on the same
date.

e 6 percent (N=901) participated in the LOP between the initial Master Calendar and last
hearing.

e 8 percent (N=1,309) participated in the LOP on or after the last hearing date (if the last
hearing date is different from the first hearing date). Of these persons, 1,259 participated
in the LOP after the last hearing date, and 50 participated in the LOP on the date of the
last hearing.

Comparison Group Cases

After 15,474 cases were identified as receiving LOP, 87,371 cases remained in our original non-
LOP group. 18,927 of these cases were scheduled at immigration courts at LOP sites, but these
respondents did not participate in LOP services. They were grouped as “LOPsites noLOP.” We
analyzed these cases as a separate group but generally did not report on them in our analysis as
we cannot explain why these individuals did not receive the LOP. This left 68,444 cases from the
original 103,118 in the non-LOP group.

We then excluded a number of cases along several lines, often because their unique
characteristics made them inappropriate to compare to other cases in removal proceedings.
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Excluded Cases

Initial Master Calendar Hearing occurred between September 1 and December 31, 2006 (37,906
cases)

Contracts with the six new LOP sites began in September 2006, but we officially started data
collection from these sites on December 1, 2006. We decided not to include cases with an initial
Master Calendar Hearing in the months from September to December 2006 so that we could use
the cases at these new LOP sites in our comparison group from January 1 to August 31, 2006.
Without these cases, we would have had a much smaller comparison group. In all, 37,906 cases
were deleted because their initial Master Calendar Hearings fell between September 1 and
December 31, 2006 (step 8).

LOP new sites (95 cases)

Even after excluding cases whose initial Master Calendar Hearing occurred after September 1,
2006, there were still 95 respondents who received LOP services at one of the six new LOP sites
before September 1, 2006 (step 9). They were excluded as well.

Negative case time (14 cases)

There are 3,295 cases that initially appeared to have a negative value for case processing time.
Most of these negative case times were corrected, and 14 others were excluded (step 10),
according to the following rules:

e If the initial Master Calendar Hearing was entered into the EOIR database using CASE
rather than ANSIR, then the court completion date was changed to be the same as the last
hearing date, resulting in a case processing time of zero days. Unlike ANSIR, CASE
allows the clerk to enter a completion date that may be earlier than a previously
scheduled future hearing date. The future hearing date cannot be modified or deleted
from the system. Thus, we make the modification so that the date sequence appears
logical.

e Any case with negative time that occurred at a local court using CASE but prior to the
month in which CASE was implemented was excluded.

e If the case decision was “terminated,” the court completion date was changed to be the
same as the last hearing date.

e Two cases with two proceedings were also excluded because of obvious data entry errors.

LOP on or after the last hearing (1,309 cases)

There were 1,309 persons who received LOP services on or after the latest hearing date who
were excluded from our matched comparisons, though we do report on this subgroup separately
(step 11).
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Cases of a type other than removal (874 cases)

We eliminated all 874 cases not coded as removal cases, though we do report on some of these
subgroups separately (step 12). We removed cases that were referred to the courts after being in
an expedited removal process, including cases coded as asylum/withholding only, credible
fear/reasonable fear review, and claimed status review. We also removed a handful of cases
coded as continued detention review, exclusion, NACARA adjustment, and rescission. We report
separately on the cases that began in expedited removal.

Stipulated removal (22,406 cases)

We coded 22,406 of the detained/released cases as stipulated removals in calendar year 2006
(step 13). When we report national numbers and averages, we include these cases, but in our
analysis of case outcomes, we have excluded stipulated removals in order to have more
consistent comparisons.

Institutional Hearing Program (1,720 cases excluded)
We removed cases identified as Institutional Hearing Program cases from our analysis (step 14).

Custody from “released” to “detained” (68 cases excluded)

Very few individuals are re-detained after being released from custody. Of the 103,118 cases in
the analysis, only 68 cases were re-detained. Because these cases likely represent unique
situations, we did not feel it was appropriate to include them in our comparisons of other cases
that were completed in detention, so they were deleted (step 15).

Electronic Monitoring

We did not exclude cases coded as electronic monitoring or Intensive Supervision Program
(ISAP) from our overall analysis, but we did exclude them from certain analyses, such as in
absentia rates, because of the different conditions to which this released population is subjected.

Total Excluded Cases (59,064 of 103,118)

Because some cases fell into more than one category of excluded case, the total number of cases
excluded from our analysis does not equal the sum of the numbers listed above. In total, we
excluded 59,064 cases from our original sample, leaving 44,054 completed cases that had initial
Master Calendar Hearings between January 1 and August 31, 2006.

In total, we ended up excluding slightly more than half of the original LOP and comparison
group cases.

The 44,054 cases that began between January 1, 2006 and August 31, 2006 were distributed
into the following subsets:
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Subset 1: 7,528 (17 percent) participated in LOP services.

Subset 2: 30,728 (70 percent) began at non-LOP sites and were included in the
comparison group.

Subset 3: 5,798 (13 percent) did not participate in LOP services but began at LOP sites
and were included in the analysis to look for any trends. They generally were excluded
from our report because we cannot account for contamination or the unique conditions of
these cases that may have prevented them from receiving LOP services.
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