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March 15, 1972 

MEMORANDUM FOR.THE HONOMBLE JOHN W; DEAN III. 
Counsel to the President ,, 

Re: . Appearance of Presidential Assistant Peter M. 
Flanigan before a. Congressional Committee. 

· This is in response to your request for my opinion, as 
. to whe~r ·Mr. Peter M. Fl.anigan, Assistant to the Preaident, 

llla.Y propiQrly decline to apP.ear be.fore the Senate Committee 
on the Judiciary ~n reaponse to the COlD!llittee's invitation. 

· It. is my. opinion that thia question ts to be answered in the 
affi:ri11at:l.ve. 

. .The question is. not one of executive privilege as it is. 
ccimlilonly known but rather one of the pow11r · of a congre.sslonal 
ccimlilittee to call for th.e appearance of the Pre.sident. or a 
oieuiber of his immediate sta£f before a c~ittee. ·Both con
cepts are g~ounded on the doctrine of separation of J>01Jers; 

Mr. Flanigan is one of the Assistants to the Preaidept 
provided for. in sectioD.lil 105 and 106, title 3, United States 
Code •. .A.a such be occupies .a· close and confidential relation-· 
.ship with the President and sharea the President's immunity· 
from copgresaional process.· . Consequently it has· been firml.y 

•established that members of the President's immediat~ staff 
uiay not appear before a congressional committee to testify 
wlth respect to the·performance of their.duties. 

·There have been the following refusals of Presidential 
Assistants to appear before congressional couimittees: 

1. · In the Truman Administration, during an investi
gation into the lll;lnner in which the Taft'•Hartley Act wall 
admiDiatered during a strike against Government Service11, 
Inc., in· 1948, a subcommittee of the House Collllllittee on 
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Education and Labor-caused a 1;1ubpoep.a_to be served on 
Presidential Assistant JohnR. Steelman. The nature·of the· 

. teSti.Dx>ny to· be elicited from him does not· appear from· the 
transcript0;f the hearings, but appears tollave been.related 
to his official functions. Mr. Steelman di_d not comply with 
the subpoena. Investigation of the GSI Strike,1Iearings 

. before a Special Subcommittee of the Comiiiittee on Education . 
and Labor, House of Representatives., 80th Cong., 2d ~ess.; 
pp. 347.;.353_ . . . . . . . 

2. Dut'ing the. investigation of the Dixon~Yatei, con
tract, a 11ubc0Dllllittee of the Senate.Judiciacy Collllllittee 
invited Presidential Assistant Sherman Adams to testify 'with 
respect to his·t'equestthat .the Securities and Exchange 
Colllll!ission postpone a hearing_ ielating to the financing of 
the contract. :!-tr. Adams d(!clined to compiywith this invita
tton because of ''his official and confidential relationship 
with the President~•• Power- Poltcy 1 Dixon-Yates Contract, · 
Hearings before the Subcommittee on Antitr1.uit and Monopoly 
of the Committee on the Jucliciacy, United States Senate, 
84th Cong., ··1.11t sess., pp.- 676,779 •. ·· He. did,.however, ap.pear 

·and·testify subsequently, as indicated below. 

3 •. During the Johnson Admin:l.stration,this Colllinit.tee 
inv'ited Mr. Devier Pierson, Associ,ate Special Counsel to the 
President, to testify with respect to the issue whether 
Mr •. Justice Fortas had taken part in the di-afting of legisla
· tion· authorizing SecretServ::1-ce protection for Presidential 
,candidates. Mr. Pierson declit)ed the.invitation on the 
ground that · it has been firmly established "that member.a of · 
the President's immeqiate staff shall not appear befoX"e a 
Congressional committee to teotify with respect to the per
formance of their dutles on behalf of. the President; 11 

Nominations of Abe Fortas and Homer Thornbercy, Hearings 
before. the Committee .on 'the Judiciary, United States Senate, 
90thCong., 2dSess., pp.1347, 1348._ . 

There have· been inst1;1nces in, which Presidential Assist
ants have appeared and testified before cop.gr_essional 
committees, but when they did so the inquiry related to 
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their private affairs. Thus, Presidential Asais.titnt l)o1;14ld. 
S. Dawson testified in 1951 b.efore the Subcommittee of the 
SeQ&te C0111111ittee c;,n Banking and CUrtency, significantly with 

• the. spee.ific approval of the President, to anawei:- charges · 
that he hacI accepted gratuities. from persons who sought 
favor11 from government age.ncies. ·. Study of. the Reconstr1,1ction 
Finance Corporation, Hearings ~fo:i;e a subcommitteE! of the 
Senate CO!IJlllittei:, on Banking and Currency, United States · 

. Seuate, 82d Co~ ••. 1st Sess., pp.1709, 1795, 1810 •. Simil
arly, Presidential Assistant Sherman Ada.ma testified in 1958 
with re~pect to his pei:sonal relations to one• Bernard· .. 
Goldfine> a.rid · the. gtatui ties he had received fr.om · him. 
Investi&ation of Regqlatory Commisiiions. and• Agencies,. Htul~ingil · 
before a subcOlllllllttee of, the Committee on Interstate and .. · 
Foreign COlllme~ce, House of Representatives, 85th Cong., 2d . 
Sela.~ pp. 37l1-:37/+0, . . . 

•· It folli:>ws that the doet:r!!le of t:he separation of. · 
powers px-ecludea Preside.nt::lal Assistants frc>m appearing ... 
before ccingressional committees unle1rs the iµquiry is related 

' to the:b;· privatfll coru:luc;:t. . . 

·. ,; Her•. as we underat;and it:, the· inqui.ry is directed at 
the manner in which Mr, Flaniga.n performed hls dl.ltlee. 
Consequently, it would be. inappropriate for him to comply 
with the Collllllitteets invita.tion t:o. testify. · 

. Ralph E. Erickson 
Assistant Attorney General 

Office of Legal Counael · 
. . 
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