‘March 15, 1972

| nmemnu FOR THE HONORABLE JOHN W. DEAN TII
Counsel to the Prasident .
Re}"nppéafdnce of Presidential Assistant Petexr M.
_Flanigan before s Congressional Committee.

This is in response to your requast for my. epinion as
. to whether Mr. Peter M. Flanigan, Assistant to the President,
may properly decline to appear before the Senate Commlttee
on the Judiciary in response to.the Committee's invigation.

"It is my opinion that this question ts to be answered in the
Aaffirmative._ ,

. The quaation 15 not one of axecutive privilege as it is
cominonly knoun but rather one of the power of a congressional
coumittee to call for the appearxance of the President or a
_ member of his immediate staff before a committee, Both con-
cepts axe grounded on the doctrine of separation of powers.

: ‘Mr. Flanigan ia one. of the Asaistants to the President
provided for in sections 105 and 106, title 3, United States
Code. As such he occupies a cloge and confidential relation~--
ship with the President and shares the President's fmmunity -

from congressional proceas. Consequantly it his been firmly
-established that wembers of the President's immediate staff
may not appear before a congressional comnittee to testify
. with reapact to the performance of their duties.

Thare have been the following refuaals of Presidential
Assistants to appear before congreaaional cummitteea

1. In the- ‘Truman Administration, during an investi-
gation into the manner in which the Taft-Hartley Act was
administered during a strike against Goverpment Services,

: Ine., in 1948, a subcommittee of the House Committee on




Sho oo

Education and Labor eaused a subpoena to be served on

- Presidential Assistant John R. Steelman., The nature of the
testimony to be elicited from him does not’ appear from the

transcript: of the hearings, but appears to have been related -

to his official functions. Mr. Steelman did not comply with
‘the subpoena. Ianvestigation of the GSI Strike, Hearings
~ before a Special Subcommittee of the Committee on Education .

and Labox, House_of Representatives, 80th Cong., 24 Sess., P

pPpP. 347 353

2. Duxing the. 1nveatigation of the Dixon—Yates con-
tract, a subcommittee of the Senate Judiciary Committee .
1nv1ted Presidential Assistant Sherfian Adams to testify with
respect to his: request. that the Securities and Exchange _
Commission postpone a hearing relating to the financing of

_ the contract. Mr. Adams declined to comply with:this invita- _

tion because of "his officidl and econfidential relationship
with the President." Power Policy, Dixon-Yates. Contract,
Hearings before the Subcommittee on Antitrust and Mon0poly
of the Committee on the Judiciary, United States Senate,

84th Cong., lst Sess., pp. 676, 779. - He did, however, appear :
:and testify subsequently, as. 1ndicated belew._“ 5 e

3. Duriag the Johnson Administration.this Comnittee

- invited Mr. DeVier Plerson, Associlate Speclal Counsel to the
- President, to téstify with respect to the issue whether
© Mr. Justice Fortas had taken part in the drafting of legisla-
-tion authorizing Secret Service protection for Presidential
. candidates. Mr. Pierson declined the invitation on the
- ground that it has been firmly established "that members of
" the President’s immediate staff shall not appear before & S
- Congressional committee to teatify with respect to the per-

formance of their duties on behalf of. the President. "
Nominations of Abe Fortas and Homer Thornberry, Hearings

before the Committee on the Judiclary, United States Senate,_
90th Cong., 2d Sess., pp. 1347 1348. ' -

There have been 1nstances 1n which Presidential Assist-
ants have appeared and testified before congressional

‘committees, but when they did so the 1nquiry related to




their private affairs. Thus, Presidential Assistant Donald
S. Dawson testified in 1951 before the Subcommittee of the
Senate Committee on Banking and Currency, gignificantly with
-the gpecific approval of the President, to answer charges -
that he had accepted gratuities from peraons who. sought
favors from government agencies.  Study of the Reconstruction
' Finance: Corporation, Hearings before 2 subcommittee of >f the

“ Senate Committee. on Banking and Currency, United States ‘
~Senate, 82¢ Cobg,, lst Sess., pp. 1709, 1795, 1810. Simil- .
arly, Presidential Asslstant Shermen Adams testified in 1958

- with respect. to his personal relations to one Bernard

A"'Investi ation of Re jlator, Commigsgions and 2

Goldfine and the gratulties he had received from him.
encies, Hearinga
before a subcemmittee of the Committee on. Interstate and e
Foreign Commeérce, House of Repreaentatives, BSth CDng.,;Zd
;Saus., PP+ 3711—3740 L x

: 1t follwws that the doetrine of the separation of
povers precludes Presgidential Assistants frow appearing o
before congressional committees unleaa the inquiry is relatnd o

“to their private conduct. : : S '

Bern as we umﬂerstand it, the inquiry is directed at
. the manner in which Mr. Flanigan performed his duties.
‘Consequently, it would be lnappropriate for him to comply
‘with the Committee 8. invitation to. testify. .

Ralpb E Erickaon
- Aggisatant Attorneywceneral
- 0ffice of Legal Counsél



