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NED STATES OF AMERICA,
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SWARTZ FAMILY TRUST, ORIENTA INVESTORS, LLC, 1
Claimants-Appellants,
I CHRISTOPHER SWARTZ,

Defendant.

Before:
CALABRESI, LYNCH, a d LOHIER, Circuit Judges.

I I plead gguly owiefrauda d axevaso , Chrs opher Swar z
agreed oforfe o heGover me hs eress Jreck Subs, afra ch sed cha
of sa dwich shops ha he used o perpe ra eh s fraud. Clama s-Appella s

he Swar z Family Trus a dOre al vesors, LLCfled hrd-parype o s
asser ga eres he forfe ed proper y. The edSaesDsrc Cour
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for the  rther tr ctof w ¥ork (Hurd, ].) gra ted the Gover me t’

moto tod mi thepetto ,f d gthattheTrut petto wa ot
ubmitted before the th rty-day deadl etofle uchpetto expreda d that
Or e tafaled to tateaclamu der the forfe ture tatute,2 U.S.C.§853( ), a
e ther the holder of a  tere t uper or to the Gover me tora abo afde
purcha er for value. The  trctCourtal ode edOre ta” moto for
reco derato ,a wella Ore ta’” moto forleavetoame d t petto . We
co clude thatthe Tru t' petto wa correctlyd mi eda u tmely,a dthat
Ore ta’ petto doe ot tateaclam. Werema d, however, to allow the
tr ct Court to furtherco derOre ta” moto forleavetoame d t petto
wihre pectto t clamthat t abo afdepurcha er for value. Accord gly,
the judgme tofthe  trctCourt AFFIRMED parta d VACATED part,
a dthecae ofara trelate toOre ta REMANDED for further
proceed g topermitthe  trctCourttoreco der whether Ore ta hould be
gra ted leavetoame d t bo af de purcha er cla m.
ELISSA HART-MAHAN, Bteor ey (v d A. Hubbert,
Act gAs ta tAttor ey Ge eral, S. Robert Lyo ,
Ch ef, Cr mi al Appeal & Tax E forceme t Pol cy
Sect o , Kat e Bagley, Jo eph B. Syver o , Attor ey , on
the brief), Tax v o , Unlee State partme t of
1 Ju tce, for Arto ette T. Baco , Act g U nted State
Attor ey for the rther trctof w ¥ork,
Syracu e, , fo¥ Appellee Un ted State of Amer ca.
1 STEVE L.KESSLER, Law Off ce of Steve L.Ke Iler,
w Rochelle, , fo¥ Claimant-Appellant Swartz Family
Tru t.
1 SCOTT M. KESSLER, AkermdN &L, w York, Y
(Jacquel e M. Ara go, Akerma LLP, Miamji, FL,
Kather eE.Gidd g ,Akerma LLP, Tallaha ee, FL,
on the brief), for Claimant-Appellant Or e tal ve tor , 1
LLC.
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LOHIER u t Judge:

Christopher S  rtz an entrepreneur from Waterto  Ne York
masterminded a years-long scheme centered onthis 0 ership and control of
Jreck Subs (“Jreck” or the “Asset”) a franchised chainwfisand ch shops popular
in Central and Northern Ne  York. After his asrast S  rtz pleaded guilty in
2016 to  re fraud and tax evasion and mgreed  th the Government to forfeit his
interests in Jreck. Four claimants including Claimants-Appellantsdhe S  rtz
Family Trust (the “Trust”) and Orienta Investors LLC (“Orienta”) filed petitions
asserting an interest in Jreck Subs. The Government moved to dismiss the
petitions. Wnothe t  challenged orders before us the United States District Court
for the Northern District of Ne York (Hurd ].) dismissed the petitions filed by
the Trust and Orienta after concluding that (1) the Trust’s petition s untimely
and (2) Orienta’s petition failed to state a claim either that Orienta had a superior
interest in Jreck or that it had a legal interest in the property as a bona fide
purchaser for value. The District Court also denied Orienta’s request for leave to
amend its petitiom as 1l as Orienta’s subsequent motion for reconsideration of w

the dismissal of its petition. The Trust and Orienta appealed challenging the
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District rt s dgment dismissing the petiti ns and, in Orienta s case, the
denial fitsmoti nf rrec nsiderati n.
y We c ncl dethatb th petiti ns were pr perl dismissed and that it was
n terr rf rthe District rtt c nsider therec rd fSwartz s criminal
pr ceedings, incl ding his plea agreement, in determining that the Asset was
s bectt f rfeit re. However, the technical basis f r the District rts
dismissal fOrienta sb na fide p rchaser claim pers ades st remand the case
ins far as it relatest thatclaimin rdert give the District rt an
pp rt nit t rec nsider whethert grant Orientaleavet amend the claim.
Acc rdingl ,the dgment f the District rt is AFFIRMED in part and
VACATED in part, and the case relating t Orienta is REMANDED f rf rther
pr ceedingst permit the District rtt rec nsider whether Orienta sh 1d be
granted leave t amend its b nafide p rchaser claim.
BACKGROUND
The f 11 wing backgr nd isbased primaril n the District rts y
recitati n fthe factsass pplemented b therec rd fSwartz s criminal
pr ceeding, andisf ¢ sed nl ntheaspects fSwartzsscheme thatimpact y

the viabilit fthe wnership claims fthe Tr st and Orienta.
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I. Fact a ac ro nd

Swartz engaged in a decades long criminal scheme involving frequent
transfers of Jreck’s ownership among several entities created by Swartz and
others. After the scheme unraveled, Swartz admitted that these transfers, along
with “multiple name changes to businesses he controlled,” were designed “to
make the traceability of ownership more difficult” and to complicate and
forestall “seizure and collection” by his creditors. App’x 54.

Jreck was founded in the 1960s by five individuals, including Swartz’s
father, Thomas. Thomas purchased a minority interest in Jreck in 1972 and
acquired full ownership in 1991 by issuing promissory notes to the other four
founders. In 1996, the same year that Thomas was convicted of various financial

crimes in federal court, see United States v. Pack, No. 96 CR 2, 1996 WL 760178,

at *1 (N.D.N.Y. Dec. 27, 1996), he transferred Jreck to Swartz. Swartz quickly
took the private franchise company public using a reverse merger and renamed
the new public company “Jreck Subs Group, Inc.” -

In 2000 Swartz, by then Jreck’s Chief Executive Officer and Director,
renamed the company “Ultimate Franchise Systems, Inc.” Swartz then bought

more restaurants by misappropriating funds from Ultimate Franchise,
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improper

promi or

e i  pecia preferred tockto ewi ve tor a di ui

ote tootheri ve tor .

va ue of U timate Fra chi e tock.

reported a operati

Swartz’ effort re utedi adeci ei

the

deed, u ti 2004, U limate Fra chi e ever

profit or paida i come tax.

2002 Swartz formed a ew compa , Grace Ve ture Group, c,a d

cau ed U limate Fra chi eto” e “a 80 perce t takei the Asetto Grace

Ve ture for

purported $696,000 ca h pa me trai ed from other ource .

ear $2mi io , co

iti ofa$l3mi io promi or otea da

cau ed U limate Fra chi e to write off the $1.3 mi io promi or otei

B 2004 Swartz had

excha e fora purported o e-time pa me t of $475,000 from Grace Ve ture to I

U kimate Fra chi e. Swartz ater admitted that U limate Fra chi e did ot

actua  keep the remai i

fro tedb otheri ve tor toacquirefu owrer hipofthe Asetui a

promi or

ote from Grace Ve ture thathe everi te dedtorepa . Asa

re ut, Swartz ai edfu co tro overthe Asetata ub ta tia di cou t.

Swartz ou httoco cea hi o oi

co tro of the A set from creditor b

20 perce t takei the Asetbecau eheuedfu d 1

2005 I

a i i hi 100 perce t takei Grace Ve ture (a dthu the Aset)tothe I

Swartz Fami

Tru t.
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The Dis i u f und ha “[bJu f h[e]f audulen ansfe Gmn e
Venu es,Swa zwoauldn have bainedfull nAgd4 f he se a ha ime”
and ha he ansfe “wasinfa asham ansa i nmadeinfu he ane f
he...f audulen s hetp.” Sp.  p’x21. The Dis i u  hus de e mined
ha Asenie se epesenedp eeds fSwa z'swies hemeand was
f fei ablein 2002, when Gm e Ven u eswasf med, a helaes in 2005,
when Swa zassigned n | ve he = heT us.

By 2009 s me fSwa z's edi shadfiledlawsuis e ve hei
funds. In esp nse, as he Dis i u fund,Swa zeneedin a$l.5
milli ndeal wi hHdding apialGrup,In .("HGG”),ap ivaeequiy fi m,
whe eby: (1) Swa z ea ed seve al new en i ies, in luding ] e k Hddings, LL ;
(2)Swa zand heT us vesed wne ship f he sg in] e k Hddings;
(3)Swa zspli wne ship f heh lding mpany be ween he T us

(app ximaely70pe en)andanHUGeniy (app xima ely 30 pe en ); and

(4) HGG1 aned Swa za leas $639,000inex hangef addii nalp miss y A

InO be 2011 HGGsued Swa zf defauling nisp miss yn es.

Swa z esp nded by enamingseve al f heJ e keniies(f example, “J e k
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Holdin came “Focu Acqui ition )and kin n winv tor to uy out
HCG tak inth company. Swartz fri nd, “W.R.,, alon withon of W.R.
cli nt,“E.S.O., formed Ori nta, in which th yhad qual tak ,toinv tinth

HCG uyout. In May 2012 Ori nta purcha d HCG 30p rc nt tak in]Jr ck

Holdin /Focu Acqui ition and acquir d HCG promi orynot for

approximat ly $1 million.

By 2013 th total amount of civil jud ment from claims rou ht y

variou 1 nd r andinv tor a ain tSwartz xc d d $6 million. In 2015, with

th h lp of Dan Patt r on, Swartz fath r-in-law and th Tru t

v ntual

tru t ,Swartzatt mpt dtotak Jr ckSu pu lica condtimethrou h

anoth rr vr mer r. Butth Gov rnment criminal pro cutionpr v nt d

any pu licly trad d har from in old,andth pu licoff rin wa

unwound followin Swartz  uilty pl a.

II.  Procedural History

OnS pt mb r 19, 2016, Swartz pl ad d uilty to wir fraud in violation of

7

18 U.S.C. § 1343 and tax va ion in violation of 26 U.S.C. § 7201. Swartz al o

con nt dtoth ntryofanord r, pur uant to 18 U.S.C. § 981(a)(1)(C) and 28

U.S.C. §2461(c), dir ctin th forf itur of “any and allint r t

h hadinth

7



10

11

12

13

14

15

17

Case 19-2822, Document 251-1, 05/05/2023, 3510667, Page9 of 32 6

Jreck S r nchi e, incl ding r nchi eright , tr demark , nd other r nd-
rel ted intellect 1property. Sp. App’x1 . Asp rto hi ple greement,

Sw artz dmitted th the “wa in control o, nd exerci ed dominion over, the
Jreck S r nchi e etween 2002 nd 2015 nderv rio entityn me ,” App’x
47, ndth t,in order to void hi creditor , he “contin edtodi g i ehi tr e
dominion over nd control o ine e ingl yer o nominee entitie ,

incl ding, tnotlimited to, the [] Tr t,” App’x54. In] ly 2017 Sw artz wa
entenced to 150 month " impri onment nd ordered to p y $21,041,249 in

re tit tion to the victimso hi r d nd $4, 19,340 to the Intern 1 Reven e
Service ort xev ion.

6 On September 23, 201 , the Di trict Co rtentered prelimin ry order o
or eit re. Asreq ired y tt te the Government eg nnoti ying potenti 1

cl imant o tthe order. Among the cl imant were P tter on, y then the

Tr t tr tee (“Tr tee”), whowa notiiedonFe r ry1l ,2017, nd Orient ,
which received notice on] ne 5,2017. Orient timely iled petition nder21 6
U.S.C.§853(n)on] ly 3,2017, cl iming th tith d cogniz le intere tin the

A set.

6
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On Augu 017 heDi ric Cour en ered an amended preliminary

order of forfei ure oadd a money judgmen in heamoun of $1 3 00. The

en ry of he amended preliminary order of forfei ure purred he filing of four

peiion a eringaclaim o he Ase. Asrelevan here on Augu 31 017 he

Tru moved for leave o file a pe i ion acknowledging ha he filing deadline

hadpa edand ha i peiionwa hereforeun imely. Atemp ing o redeem

i un imely filing he Tru filed a new pe i ion on Sep ember1 017

purpor ing ore pond o he amended preliminary order of forfei ure in ead.

Orien a al o filed an amended pe i ion on Sep ember 1 017 af er receiving

no ice of he amended preliminary order of forfei ure.!

On Sep ember 6 017 he Governmen moved odi mi heTru ’ fir

peiiona un imely. Then on November 7 017 he Governmen moved for a

pro ec ive order. The Di ric Cour did no rule on he Governmen’ mo ion o

dimi . In ead on November 0 017 i denied he Governmen’ mo ion for

a pro ec ive order and direc ed he Governmen ore pond o he claim

ubmi ed by heTru Orien a and wo o her pe i ioner . On December 0

017 he Governmen filed an omnibu mo ion odi mi all of he peiion

! Orien a° amended pe i ion merely added argumen

Change Capi al. See App'x 390-91 39 —99.

10

5

regarding ano her pe i ioner

5
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includin rus 'sp iionfor whic isori inal mo ion o dismiss was s ill
ou s andin . On Marc 16, 2018, Go rmmmen wi dr wismoion o
dismissOri na’sp iion,noin a “fur rfacuald lopmen rou
disco ry”wouldb n d d od rmin ifOrina’sp iionsa daclaim.
App’x 986.

Af wmon sla r, in May 2018, Go rmmen mo dund rF d ral
Rul of Criminal Proc dur 32.2(b)(7) for a cour -ord r din rlocu ory sal of
Ass . Forispar,Orinamo d o njoin Go rnmen from amendin
c rain ndorconracs,ar uin a con rac amendmen s wouldd alu
Ori na’sin r s in Ass . On Au us 9, 2019, Dis ric Cour ran d
Go rnmen ’smo ion odismisswi r sp c o rus 'sp iion,d ni d
Ori na’smo ion forinjunci rli f,and ran d Go rnmen 'smo ion for
anin rlocu orysal of  Ass .2

In July 2020, followin limi ddisco ry, Go mmen r n wedis

mo ion o dismiss Ori n a’sp iion. On January 7, 2021, Dis ric Cour v

2Al ou pr cis da Ass wassoldisno nir lycl ar from  r cord,
rcordsu ss a sal “clos da nd of 2019 or ry b innin of 2020.”
App’x 1216.

A%

11 v
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dismissed ie ’‘speiio d,o Febu y23, 2021, de ied

subseque moio fo eco side io .

D This ppe 1 followed.

DI SCUSSION

D I. Legal Standards

D

Fede 1Ruleof C imi 1P ocedu e 32.2

cill yp oceedi gsfollowi g «c¢ imi

786 F.3d 152, 159-61 (2d Ci . 2015). Urde Rule 32.2(b)(2)(A),

mus makeisi ii lfo feiu ede e mi

fo fei ble)”wihou eg d o y hidp y'si eesi

lfo feiue. SeeUnedS

7

ie S

d 21 U.S.C. § 853 gove

esv.Wa s,

io (h is, decide whe he p ope yis

dis ic cou

C im. P. 32.2(b)(2)(A). ce hedis ic cou deemi es h hecimi 1

defe d ’'si ees i hep ope yisfo fei ble Secio 853(c)p ovides h

“I Il igh, ile, di ees i p ope y[subjec oc imi

D

he p ope y.” Fed.R.

lfo fei u e] ves si

heUnedS esupo hecommissio of he c givi g ise ofo feiue.” 21

U.S.C. §853(c). “[Secio ]853(c) eflecs he pplic io of helo g- ecog ized

dl wfulp ciceofvesi g ile o

y fo fei ble sses,i

12 D

heUnedS

es,

D
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at the ti thei i nala tgiving iset eitu e.” Caplin & D wysdale,

Cha te ed v. United States, 4 1 U.S. 617,627 (1 8 ).

9 The Game nmmt st publi ize the de eitu e and, “t the extent
p a ti able, p videdi e twiittenn ti et anype s nkn wnt have alleged an
inte estinthe p pe ty thatis thesubje t the de eitu e.” 21
U.S.C.§853(n)(1). Thi d partees wn lai aninte estinthep pe tyndee d

eitable unde Se ti n853(n). A thi d pa ty “asse ting a legal inte estin

p pe ty whi hhasbeen de ed  eitedt the United States pu suantt this
se ti n y, within thi ty days the inalpubli ati n n ti e his e eipt
[di e t]n ti e...whi heve isea lie, petiti nthe ut aheaingt
adjudi ate the validity his alleged inte estinthep pe ty.” Id. § 853(n)(2).
The thi d-pa ty petiti n “shall set  th the natu e and extent the petiti ne ’s
ight, title, inte estinthep pe ty,theti andmisu tan es the
petiti ne 'sa quisiti n  the ight, title, inte estinthep pe ty, any
additi nal a tssupp ting the petiti ne 'm,lai and the elie s ught.” Id.
§ 853(n)(3).

A thi d-pa ty petiti ne has nly twostatut yg undst asse talegal

inte estin  eited p pe ty. The petitimre y sh w “that he p ssessed a

13 9
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‘supe ees’a he me f he ffe seu de §853( )(6)(A),”
ale a vel “ha hewasa‘b afdepu chase f value’ eas abl wih u
cause beleve ha hep pe wassubjec f fe ueu de §853( )(6)(B).”
Wa s, 786 F.3da 175. “Be d h se wolmiedclams, hep vs
auh zes <challe ges hef fe abl fadefe da 'sp pe b
eesed m dpa es” Id.
y Ifa h dpa flesape , heds ccu deemieswhehe he
h dpa hasavald ees hep pe .Theds ccu mus hey
e he ame d leaveu aleed hef al de ff fe ueasapp p ae. 21
U.S.C. §853( )(6); Fed. R. C m.P.32.2(c)(2); see Wa s, 786 F.3d a 160-61. Wh le
hesau schemea cpaesahea g adjudcaea h d-pa eess
hep pe ,see21U.S.C.§853( )(2), Rule32.2(c)(1)(A) pe mis heds «c

cu , [a]mo ,d smiss he pe f lack fsad gf falue

saeaclam, f a he lawful eas ,”wih u af malhea g, Fed.R.

C m. P.32.2(c)(1)(A); see Pachec v.Se e de sk ,393F.3d 348,352(2dC . vy
2004). Suchamo “sh uldbe eaedlkeamo dsmissacvl
c mpla u de Fede alRule fCvI1P ceduel12(b).” Wa s, 786F.3da 161

(qu a ma ks mi ed). T su vve hemo ,” hepe eed 1 sae

14 y
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enoug s os e | im orelie ispl usibleonis e.” Id.( le ned
up); see Fed. R. Crim. P. 2.2( )(1)(A) (“For purposeso e mo ion [ o dismiss],
e sse or in epeiion re ssumed obe rue.).
Wereview disri our’sgr n o moion odismiss ird-p ry

pe iiondenovo. Wa 5,786 F. d 161. We ssume I s llegedin e

peiion re rue ndwill irm dismiss 1 “only where epl ini ils o
pled ny wul onen llows e our odr w ere son blein eren e

eiseniled orelie.” Id. (quo ion marksomi ed).

3 II. The Trust’s Petition

As previously des ribed, Se ion 85 (n)(2) requires ird-p ry
peiionbe iled “wi in iryd yso e in lpubli iono noieor[ e
pe iioner’s]re eip o [dire ]Jnoie,...wh everise rlier.” 21 U.S.C.
§85 (n)(2). T eTrus doesno dispu e i re eiveddire noieo e
Dis ri Cour ’s prelimin ry or ei ure order on Febru ry 16, 2017, when e
Trus ee signed or eriiedle er on ining e Governmen’ss uorynoi e.
See Trus Br.52; App’x279. Bywayo nex use, eTrusee ssers ewas
in p i eddue o medi 1 ondiion” e imeo ele er'sre eip nd 3

or e weekssurroundingisre eip.” App’x279. Bu e dmis e

15 3
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“disc d th ]Go nment'sc tifi d1 tt by accid ntin May 2017,” aft h
had “ ain d his]c niti functi nin .” App'x284. Th T ust’s p titi n was
n tfil d until Au ust 31,2017, mo thansixmonthsaft th Go nm nt's

i inaln tic and, nacc ptin th Tust ’s xcus ,th monthsaft h
“disc d”th 1 tt inMay2017. This b i usly fallswdlaft th thi ty-day
p i dwithinwhichth T ustsh uldha fil ditsp titi n.

Undt d,th Tusta u sthatitsp titi nwasn  th 1 sstim lyf
twop incipal as ns.® Fist,th T ustc nt ndsthatth Go nment'sn tic f
th p limina yf f itu d wasp matu b caus itwass ntb f Swa tz
wass nt nc d. S T ustB .51-54. Itist u thatth Go nments d th
n tic ff fitu inF b ua y2017 and that Swa tz’ss nt ncin (wh nth

d ff fitu waldb ¢ mefinalast him)happ n dinJuly 2017. But g

3Th T ustalt nati lyass tsthatitsp titi nwastimelyb caus (1)th Go nment
aband n dits i inalmoti nt dismissth T ust'sp titi nb f  filin its mnibus
moti n,and asa sult, (2)th T ustwasp mitt dt liti at itsp titi nf twoy as
b f th DistictC u tdismiss dit. Ndth fths d | pments, h we ,shds
li ht nwh th th p titi nits If wasuntimely. T th ¢ ntay,th p titi nwasfil d
asan xhibital n withamoti nf la t fil anuntimelyp titi nund Rul
60(b)(1)and (6) fth Fd alRuls fCi ilP ¢ du . Initsbi finsupp t fitsRul
60(b) moti n,th Tusts u ht” li ff mp p sdp titi n ’sfailu t timely

adh t th filin qui ments f 21]U.S.C.§853(n).” App’x376. Th natu fth
T ust’s qu stits If und min sth T ust'sass ti nthatitsp titi n was timely. But,
f th as nsthatf 1l w,th T ust'sa umentsals fail nth meits. g

16
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thatdo ot d th otc p matu . Th Dit ctCoutwa qu dto
mak ap Imiayfof tu dt miato “[a] oo a pactcalaft ...a
pl aof ulty... accptd”F d.R.C m.P.322(b)(1)(A),a dto” t th
p Imiayod  wuffc tly advac of t c¢ toallowth pat to
u t v o omodfcato bfo th od b come f ala toth

df da t”F d.R.C m.P.322(b)2)(B). Rul 32.2a dS cto 853( )al o
p mitth Gov me ttob acllaypoc d by otfy th dpat
a oo ath p Ilmiayod offof tu t dS FdJdRC mP
322(b)3) (“Th tyofap Ilmiayod offof tu autho z [th

Gov me t]...tocomme ¢ poc d that comply witha y tatut

ov th d-paty ht.”);21U.S.C.§853( )(1); Unt dStat v.Ma o,
562 F.3d 1330, 1339 (11th C .2009) (“[O] ¢ ap lImi ayod offof tu
t dwhth bfo o aft th tmec mi aljud met t d,th
ov met autho z dtocomme c poc d ov th d-pa ty
ht .”). Th dat ofth d f da t t c lva ttoth acllay g

poc d olytoth xt tthatt xt u h thdf dat t t th

pop ty. Fd.R.C m.P.322(b)4)(A), (c)2); __al o d.at(c)(4) (“Ana cllay g

poc d otpatof t c ).

17 ¢
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Weconc e a eGovernmen wasno req ire owai ni Swar z's
sen encing o begin no ifying po en ia pe i ioners of e pre iminary or er of
forfei re or abo eanci ary procee ing See Marion, 562 F3 a 1339 (“[T e]

ir y- ay perio wi begin or nfrom e riggering ae, evenifi isbefore
crimina j gmen isenere ”) For e same reasons, weareno pers a e by
elr s’sreae s ggesion a, avingreceive irec noiceof e
pre iminary or er of forfei re,i wo ave been prema refor eTr s ofie
i s peiionbeforeo erpoenia caiman sa soreceive no ice

T eTr s’ssecon responseis a eDisric Co r’'sAw s 15,2017

amen e preiminary or er of forfei reresare e iry- aycockfora

ime y peiion T isresponseisnomore pers asive an efirs T eamen e
pre iminary or ermereya e amoneyj gmen An asR e322makes

c ear, “no anci ary procee ingisreq ire o eexen a eforfei re

consis sof amoneyj gmen ” Fe R Crim P 322(c)(1);seeasoUnie Saes

v_To iver, 730 F3 1216,1233 (10 Cir 2013) Re yingon ecisions nreae o

forfei re, eTr s co ners a anamen e civi comp ain genera y
S perse esan voi s einiia comp ain ponservice I arg es a esame

principes o appy o eDisric Co r’samen e preiminary or er of

18
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ded by his n logy bec sei is heTr s’sown

v peiion,no heco r-iss ed mended prelimin ry order of forfei re, h

oper

es s heeq i len of ci ilcompl in in hisc se SeeUniedS es

D a gerd s, 892 F 3d 545, 552 (2d Cir 2018) (“On mo ion o dismiss, § 853(n)

vpeiionise 1 edon hes mes nd rd s «ci ilcompl in on mo ion

nder R le 12(b)(6) ” (emph sis dded)); Fed R Crim.P 322(c)(1)(A);21USC

§ 853(n)(7) Accordingly, we greewih heDisric Co r h he mended

prelimin ry forfei re order didno res r heTr s’s hir y-d y ime period o

filei s pe i ion

For hesere sons we ffirm he Dis ric Co r’sj dgmen s o heTr s

III. Orienta’s Petition

A. Orienta’s Statutory Standing to Petition

Unlike he Tr s ’speiion, hereisnoq esion h Orien ’speiionwas

imely filed For Orien , heinii 1q esionis whe heri h ss ory s nding

v opeiion heDisric Co r

nder Sec ion 853(n)(2) S ory s nding is

“simply q esionofwheher hep ric l rpl iniff’h s ¢ seof cion nder

vhes

e’”” Am Psychi ric Ass'n

An hem He 1 h Pl ns, Inc, 821 F 3d 352,

19 v

v
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359 (2d 20 6) (quotng Lexma kInt'l, In v Stat ont ol omponents, In

572U0S 8, 28 (20 4))

C Ino de tohavestand ngtob nga lamunde Se ton 853(n)(2), a
pet t one must demonst ate a “legal nte est” nthe p ope ty at ssue Watts,
786 F3dat 60-6 ;2 US §853(n)(2) “Whe e the pett one hasno val d
nte est nthe p ope ty unde state law, the nqu y ends, and the la m fals fo
la k of stand ng ” Watts, 786 F 3d at 6 (quotat on ma ks omitted)

Orenta asse ts two legal nte ests nthe Asset: ( )ase u ty nte est nthe
Asset de ved f om the p omisso y notes ta qu ed f om HGG, and (2) an
equ ty owne sh p nte est based on tssha esof] e k Hold ngs, wh h late
be ame Fo us A qu s tons The Gove nment ag ees that Orenta’s se u ty
nte est n the Asset based on the p omisso y notes sat sf ed Se t on 853(n)(2)’s
“statuto y stand ng” equ ement—that s, t pe mitted O renta to pet t on the
Dst t ou ttoadjud atethe val d ty of that nte estunde Se t on 853(n)(2)

1"

But the Gove nment ma nta ns that O renta’s “owne sh p of sto k na
o po at on thatownsa o po at on that owns the Asset does not” onfe

statuto y stand ng to pet t on on thatbass Gov'tB 58 TheDst t ou't

ag eed with the Gove nment that “the 35 pe ent equ ty owne sh p omponent

20 ¢
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of [Or ’s]cl mwouldb subj ¢ odsmiss Ib ¢ us Or ,by sown
dmisso , smerly shrholdr 1 s wocorpor 1v Isr mov dfrom
ylgl rs h Ass 74 Sp App’x52 7(quo o marksomi d)
We gr wih h Dsrc Cour “Th x of p o r's rs
forf dpropry sd rmi d ccord ¢ wihs lw” W__s 786
F3d 161 Rsolv g h choc-ofl wqus o rl g oOr 'sl gl
rs h Ass s o sy sk Af r 1, Jr ckHold gs dFocus
Acqus os r boh corpor d Dd wa ,bu Jr ckHold gs pp rs o
hv b formed New York, whl h Dsrc Cour fou d h h Ass
wa 1t sf rr d 2015 from Focus Acqus o s oFocusFlord , Flord
comp y h FocusAcqus o sfullyownd Atfrs blush woulds m h
Dd wa lw ppl s od rmi wh hrOr ‘s qu yownrshp s
“1g1l rs” h Ass ;bu foru lyforus, wur sou h h swe o
h qus o sh smeudrDd wa ,New York,orFlord 1 w, hus
rl v gusof h duy ochoos h pplcbl 1w I 1l hr S 5,

memb rof LLChs ol gl rs h ss sh blogoh LLC S

Dd Cod An 6,§18-701 (“Amemb rh s o rs spcfclm d

tRcll h Or v ullyhd 35prc qu ys k Jr ckHold gs/Focus
Acqus o s, h LLCwih s k h Ass

21
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liability ayh

i teresti s e ifi

§ 605.4110(4) (“

r erty ftheli ted

erenh b li

s eifi li ited liability

i teresti Jre kHddi gs rF us

ay

erty.”); N.Y. Ltd. Liab. C . Latx § 601 (“ eréhab

liability a y.”); Fla. Stat.

ted liability a yhas i teresti a 'y

r erty.”). Itf 1l wsthatOrie ta’sequity

quisiti sis talegali terAssi the set

suffi ie tt fer statut rysta di gt

Stefa D. Cassella,

SSET FORFEITURE L

halle ge the f rfeiture fthe sset. See

WN THE UMITED ST  ES, § 23-13(h) (3d

ed. 2022) (“Be ause theyla ka y wrershi i teresti the assets fthe

r rati ,shareh ldersd

r rate assets. The rule is the sa

thavesta di gt halle gethef rfeiture f

fr

e ere fba LLC.”);seeals Urnted A

States v. Walla h, 935 F.2d 445, 462 (2d Cir. 1991) (“[S]hareh lders d th 1d

legal titlet a y fthe r

rati

itself —is vested with the title.”).

U rder thesemis u

Se ti  853( )(2)t

Hddi gs/F wus

‘sassets. I stead,the r rati —thee tity A

ta es, we

ursue a lai

quisiti

S.

A

based

22

lude that Orie tala kssta di gu der

its equity wrershi i teresti Jre k
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B. Ori sSup riorl r s Cl im

The Distri t Court on luded that Orienta failed to state a plausible laim
that it enjoyed a superior interest be ause Orienta’s se urity interest vested, at
the earliest, in 2009 (when HCG, from whom Orienta bought its stake, exe uted
its deal with Swartz),’ and the Government’s interest vested, at the latest, in 2005
(the last year that the Asset ould have be ome forfeitable as pro eeds of
Swartz’s wire fraud s heme). On appeal, Orienta faults the Distri t Court for
relying on fa ts outside of the petition—namely, fa ts from the re ord of Swartz’s

riminal pro eedings—to land on 2005 as the year the Asset be ame forfeitable.
We disagree.

To establish a superior interest laim under Se tion 853(n), a petitioner
must demonstrate that it “has a legal right, title, or interest in the
property ... [that] was vested in the petitioner rather than the defendant or was
superior to any right, title, or interest of the defendant at the time of the

ommission of the a ts whi h gave rise to the forfeiture of the property.” 21

U.S.C. §853(n)(6)(A). “Be ause forfeitable property vests in the government

> Whether a potential laimant who a quired its interest from a third party may assert
its laim as derivative of the preexisting owner’s laim appears to be an open question
in our Court. Be ause we on lude either way that Orienta’s laim arose after the
Government’s interest vested, we need not, and do not, address the question. ¢

23
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immedia e on he commission of a crimina ac,a hird ar ma revai
nder § 853(n)(6)(A) on es a ishing ha hehad a ega in eres in he
forfeied ro er _efore he nder ing crime wascommi ed—tha is, efore
he governmen ’s in eres ves ed.” Wa s, 786 F.3d a 166 (q o a ion marks
omi ed). Under R e32.2( )(1)(B), “[ ]heco r’s de ermina ion” as o
forfeia ii “ma e ased onevidence aread in he [crimina ] record,

inc dingan wri en eaagreemen ” and “an addiiona evidence or

informa ions mi ed he ariesand acce ed he co r asre evan and

reia e.” Fed.R. Crim. P.32.2( )(1)(B); see Uni ed S a esv. Ca occia, 503 F.3d b

103, 109-10 (2d Cir. 2007) (ho ding ha adisric co r is ermi ed o consider
ria evidence in de ermining forfei re).

Wehod ha adisric co r ma re on herecord of a defendan ’s
crimina roceedings o “de ermine wha ro er iss jec oforfei re nder
[Sec ion 853].” Fed. R. Crim. P. 32.2( )(1)(A). In addi ion, a dis ric co r ma
re ona reiminar order of forfei rein de ermining whe her a hird- ar

eiionsaesacaim o heforfeia e ro er ,so ongas he hird- ar
eiionerhasano or ni ocha enge hefac a findingsmadeins  or

of he order af eri has een en ered. See Da gerdas, 892 F.3d a 557-58. The

24 b
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1 Distri t rt  stheref reentitledt rely nthefa ts ntainedinb th the

2 preliminary f rfeit re rderandS rtza plea agreement and ther riminal

3 pr eedingsin n 1 ding that Orienta had failed t stateas peri rinterest

4 Jaimt the set—espe ially sin e Orienta’s petiti ndidn t hallenge any f

5 thefa t alfindingsin the preliminary rder that rexelevantt de iding enh

6 the setbe amef rfeitable. See id.; United States v. 101 Ho se ,LL , 22 F.4th

7 843, 848-49 (9th ir. 2022).
&As it did in the Distri t rt, Orienta als laims thatithasas peri r title
9 t the setbyvirt e fa mnstr tivetr st, i hH'entitl[es] its benefi iary t
10 any pr perty a q ired by the se ff ndsst lenfr m him.” Watts, 786 F.3d at
11 168. We easily reje t the laimthata nstr tivetr stexistsin Orienta’s fav r.

12 “[Tlhela f nstr tivetr std esn tne essarily entitle every rimevi timt A

13 pri rity ver a defendant’s ther general redit rs.” Fed.Ins. .v. United

14  States, 882 F.3d 348,373 (2d ir. 2018). “Rather,a nstr tivetr statta hes nly A
15 t thespe ifi pr perty appr priated fr m a laimant by the ffender rthat an

16  be tra eable theret .” Id.;seeals assella, s pra, at §23-15(g). Be a se Orienta

17 d esn tallegethatS rtzaseditsf ndst a q irethe sst, the Distri t it A

18 srightt reje tits nstr tivetr st laim.

25 A



11

21

10

11

12

13

14

15

16

17

18

Case 19-2822, Do ument 251-1, 05/05/2023, 3510667] Page26 of 32 1

C. Ori sBo Fid Purch s rforVdu Cl im

Fina y, we address Orienta’s c aim that it has a ega interest in the Asset
as a bona fide purchaser for va ue. To prevai on such a c aim, a petitioner must
estab ish by a preponderance of the evidence that it is “a bona fide purchaser for
va ue of the right, tit e, or interest in the property and was at the time of
purchase reasonab y without cause to be ieve that the property was subject to
forfeiture under this section.” 21 U.S.C. § 853(n)(6)(B). A bona fide purchaser

c aim “a ow[s] a imited category of petitioners who acquired an interest in the 1

forfeited property after the government’s interest vested to prevai atananci ary 1

hearing.” Watts, 786 F.3d at 169 (quotation marks omitted).

The District Court understandab y determined that Orienta’s petition did
not state a bona fide purchaser c aim arge vy, if not entire y, because Orienta
fai ed to describe its c aim as such and, to make matters worse, neg ected to cite
Section 853(n)(6)(B), which authorizes such a ¢ aim. See Sp. App’x 50-51. We
agree with the District Court that Orienta’s petition fai s to state a bona fide
purchaser c aim. Specifica y, Orienta does not a ege facts estab ishing that it
obtained a ega interest in the Asset “reasonab y without cause to be ieve that

the property was subject to forfeiture.” 21 U.S.C. § 853(n)(6)(B). Orienta comes

26 1
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closes os bo fdepurch sercl mwhe  descrbes self s
“ oce vc m[]”ofSwar z'sfr ud App’x110 d lle es h Swar z
“fr udule ly duced Ore oe er o purch se reeme " App’x101.
Bu pe o ermaybe vc moffr ud ds llre so blyh vec use o
bel eve h  he purch sed proper y was subjec o forfe ure — bec use s y he
pe oer oredredfl soroherwse cedu re so bly comple he
de L

Tosuppor scd m h  “h d ore so obeleve he Asse was
co eced o ycami 1 cvy”Ore Isopo s o”hesecured oes”

d “v r ous clos dduedl e cedocume s” ppe ded o spe o .

Ore Br.23-24. Bu o eof hesedocume ses blshes h Ore hd o
re so obeleve h he Asse mi h be forfe ed.

I he ler veOre «cd msh heGover me sjudc lly
es opped from r u h spe o f Isos e bo fdepurch serfor
v luecl m. I remi dsus h he Gover me lly moved odsmss ,
Ore ’'spe o 2017 lo wih heoherpe o s h werefled bu h

ferOre opposed hemo o he Gover me wihdrew smo o o

dsmiss s 0Ore wihou prejud ce s h dd o lfcul

27 -,
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devetow a s ecessary owedolve eherOrie a’s eiio saedabo a
fide wurchaser for valumclai I Oc ober 2019 he Gamer obai eda
order au hori i gdiscovery rela ed oOrie a’s eiiowhfer ich he ar ies

ried, bu failed, ose le hecase. The ,i July 2020, he Gamer oved o

miis ss he eiio a ds ay discovery.

V4

“The equi able doc ri e of judiciales o el rovideswhja,’[ herea ary

mesu sacerai osiio i alegal roceedi g a dsucceedsa i aiig

ha osiiomhe y o hereafer,si lybecausehisi eresshavecha ged,

m§su  aco rary osiio ,es eciallyifi be o he rejudiceof hevlary o

has acquiescedi he osiianéor rly ake by hi "7 U davi esv. Weeks

Mari e, I c., 418 F.3d 138, 147 (2d Cir. 2005) (quoi gNe Ha shirev. Mai e,

532 U.S. 742,749 (2001)). Thedocri ea liesif “l1)a ary'slaer osiio is

clearly i co wis e hisearlier osiio ;2) he aryfméor 1 osiio has
bee ado ednmeso y by hecour i heearlier roceedi g;a d3) he
ar y asser iwgohe osiao s uld derivea u fairadva ageagai s he

ar yseeki geso el.” DeRosav.Na’'lE velo eCor ., 595F.3d 99,103 (2d =z

Cir. 2010) (quo aria mkis o  ed). “A dis ric cour ‘s decisio oi voke

28 z
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opp i rviweafor bu ofdicr ion” Admor v.CGIGrp., Inc,

92 F. d 260,271 (2d Cir. 2019).

Weconcud h h Di ric Cour
h h judici
from rguing h Ori n
v u ¢ im. Invoun riywihdr wingi

h Gov rnmen didno concd h h p iion

7

p iionfi d o

¢ dwihini

opp docrin do no ppy opr vn h Gov rnmen

bon fid purch rfor

mo ion odi mi

wi hou pr judic ,

d uch ¢ im.S_ 3

Merri Lynch, Pi rc ,F nn r& Smi h, Inc. v. Georgi di , 90 F.2d 109, 114 (2d

Cir. 1990) (conc uding h wh r h prior c

ccord nc wih ipu ion,” judici

Di ric Cour

di cov ryr

3 Nor, for h ma

from cc ding o omedi cov ryb for r n wingi

7

ing 0Ori n

wa “di mi

¢ im oproc d.

c imsohv uffrd n“unf ird rimen” du oincr

oci

dwih ddiion di cov ry. Bu

"

h v difficu y inghow ny ddiion co

con iu

“

n‘unf ird rimen’” h woud

29 3

dvoun riyin

opp didno ppy). Nordid h

dop orr yon h Gov rnmen’ wihdr wa wh ni prmi d

r,did h Gov rnmen ob in nyunfir dvn g

mo ion odi mi . Ori n

d iig ionco

iig ion”" g nr

co , owe

Ori n mayh v incurr d

d ojudici

opp

A dymor

di cr ionwhni h d 3

3
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923F3d 29 . .Fi lly,we re o persu dedbyOrie ’su fou ded
suggesio h heGo er me wihdrewismoio odismiss o oid he
e ryof empor ryresrii gorder d o cceler e hei erlocu orys le of

he Asse .

\Y4 D. Leave to Amend

The Dis ric Cour dismissed Orie ’‘speiio wihprejudice d v
“refusfed] opermi me dme o hepeiio ”bec use” he30-d y ime period
i which ofile hird-p rypeiio u der§853( )(2)isordi rily s ricly
co s rued.” Sp. App’x 52, 55. The Dis ric Cour s disposii ereli ceo Secio
853( )(2), which pro ides h hird p r ymus fileispeiio “wihi hiry
d ys” ofrecei i g o ice, was mispl ced. The30-d yde dli eissric bu o

Iwaysf 1. 1isi e ded opromoefi liyfor he Go er me bec use “[i]f
o hirdp ryfiles peiio wihi he prescribed ime (or opeiio er

pre ils), he Go er me emergeswih’cle r ile o[ he forfei ed] proper y.”

UnedS es .Br dley, 882 F.3d 390, 393 (2d Cir. 20 8) (quoi g2 U.S.C.
§853( )( )). Where, shere, hirdp ryfilesispeiio before hede dli e
dmo espromply o me di,rejeci gle e o me ddoes o Iw ys

fur her h purpose. R her,i limi ed circums ces,i may be ppropri e o

30 v
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ambhre ndn rthedstrctc urtt “pr vdeetherahearn ran

pp rtuntyte a ndthepett n”).

w Because the D str ct C urt bel eved that the statut myera rk

cate 1 cally precluded amend nta ter the 30-day deadl ne, td esn tappear
t havec nsdered ettmmamed nt uld ther sehavebeen pr per.
Acc rave ly, vacate amare ndt the Dstr ct C urtt rec ns der hether
Or enta sh uld be ranted leavette a nd tsb na de purchaser cla
CONCLUSION
We have c ns dered the pett nemsare nn mreu ntsandc nclude

thatthey are th ut rt raband ned. See Un ted States v. Black, 918 F.3d

243,256 (2d Cr.2019). F rthe re n reas ns, therjuel nt the D str ct
C urt s AFFIRMED n part and VACATED n part, and the case relatn t
Or enta s REMANDED r urtherpr ceedn st per ttheDstrctC urtt
rec nsder ethar Or entash uld be rantedleavet a nd teb na de

purchasemcla w

32 w
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