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DECLARATION OF DAVID 8. SIBLEY

I. Qualifications and Introduction

1. My name is David S. Sibley. I am the John Michael Stuart Centennial
Professor of Economics at the University of Texas at Austin. I received the degree of B.A.
in Economics from Stanford University in 1969 and a Ph.DD. in Economics from Yale
University in 1973. In addition to my curent teaching responsibilities, I have taught
graduate level courses in economics at the University of Pennsylvania and Princeton
University. Prior to joiniﬁg the University of Texas, ] was Head of the Economics
Research Group at Bell Communications Research. [ have also served as a Member of the
Technical Staff in economics at Bell Laboratories. During the last twenty-five years, I
have carried out extensive research in the areas of industrial ofganization, microeconomic
theory, and regulation. My publications have appeared in a number of leading economic
journals, including the Journal of Economic Theory, Review of Economic Studies, Rand
Journal of Economics, American Economic Review, Economelrica, and the International
Economic Review, among others. I am also a co-author (with Steven J. Brown) of a
leading textbook on monopoly pricing, THE THEORY OF PUBLIC UtiLity PRICING, which
was first published by Cambridge University Press in 1986 and is now in its fourth

printing. A copy of my curriculum vitae is attached to this declaration.!

2. I have been asked by the Antitrust Division of the United States Department
of Justice to examine the competitive effects of Microsoft Corporation’s (“Microsoft’s™)
contractual restrictions (including the bundling of its Internet browser with the Windows 98
operating system) in its apreements with personal computer original equipment

manufacturers (“PC manufacturers” or “OEMSs™), Internet access providers (“IAPs”), and

| See Sibley Appendix to this Declaration (hereinafter “App.”) Exhibit 1.



Internet content providers (“ICPs™). In particular, I examined Microsoft’s bundling and
other contractual practices to determine whether these actions represent anticompetitive
behavior undertaken by Microsoft to maintain a monopoly in the market for operating
system software used to run Intel-compatible desktop PCs (“PC operating system market,”
or “OS market”). I also studied whether Microsoft’s actions represent anticompetitive

behavior undertaken to establish a monopoly in the market for browsers.

3. In conducting this analysis, I examined: (1) public documents and websites
containing relevant information; (2) certain confidential Microsoft and third party
documents supplied to me by the Department of Justice; (3) deposition transcripts of
personnel from Microsoft and other companies, including OEMs, IAPs, and ICPs; and (4)
relevant books and articles from the economic literature in antitrust and industrial

organization.

4, In analyzing the competitive effects of Microsoft’s conduct, 1 proceeded in
three steps. Each of these steps, and the conclusions drawn from my analysis of relevant
data, are summarized as follows. First, I examined whether Microsoft possesses a
dominant share of the PC operating system market, and whether it has monopoly power in
that market. I found that Microsoft has monopoly power because of entry barriers in a
bottleneck input in computing -- the operating system. Second, I examined whether
Microsoft’s contractual practices affecting browser choice would be profitable on their
own, regardless of its monopoly power; or, alternatively, if the profitability of its practices
depended on impeding competition in the operating system and browser markets. In
particular, Microsoft appears to be concerned about the potential of the browser to serve as
a software applications platform that would run on operating systems other than those

produced by Microsoft. I conclude that, if Microsoft were not attempting to impede this
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type of competition, it would encourage the sale of all browsers (including those of its
rivals), since greater browser sales would increase the demand for its operating system and
increase the profit which could be obtained from users wanting to access the Internet (e.g.,
by increasing the price of the 08). In fact, I found Microsoft’s contractual practices
consirained consumers’ choice of browsers, thus resulting in a diminution of profits that
could most plausibly be recouped only because of competitive restraints in the OS market.
Importantly, these contractual restrictions have minimal or non-existent offsetting
efficiency justifications. Third, I examined whether Microsoft likely can recoup the
reduction in profits resulting from its restrictive practices. I found that Microsoft is likely
to recover its lost profits by blunting direct and indirect competitive threats to its OS
monopoly and by gaining market power in Internet-related markets. Microsoft’s restrictive
practices add to the natural entry barriers associated with the OS market by inhibiting the
use of competing Internet browsers as software applications platforms that are independent
of any particular underlying operating system. This deters future entry into the OS market

and protects Microsoft’s current monopoly power.

5. An alternative line of reasoning leads to the same conclusion as that drawn
from the three-step analysis described above. Because contractual agreements with OEMs,
1APs, and ICPs impose exclusionary restrictions on the use of a competing browser,
Microsoft blunts the threat to its OS monopoly posed by the browser’s potential as an
alternative platform for software applications. Based on my review of internal Microsoft
documents, these exclusionary restrictions were imposed with this threat very much in
mind. Furthermore, the analysis presented below demonstrates that these restrictions have
few apparent purposes aside from discouraging the use of competing browsers. These
findings, as well as the three-step analysis outlined in paragraph four, lead me to conclude

that Microsoft’s contractual practices constitute anticompetitive behavior.
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6. The development of the high-tech, computer industry has had a profound
positive effect on the nation’s economy and the economic welfare of all consum-rs. The
growth of software and computer companies has accounted for almost thirty percent of the
increase in gross domestic product since 1994, and it is estimated that commerce conducted
over the rapidly expanding Internet will surnass $180 billion dollars annually in the
beginning of the next millennium.? The absence of effective competition in two important
segments of the software industry (PC operating systems and browsers) will not only affect
the price that consumers pay for these products but, perhaps more importantly, it will also
change the pattern of innovation that has characterized this dynamic industry. Innovation is
a driving force in economic progress because it affects the quality of existing products in
the marketplace and the development of new and better products. Actions taken to increase
competition in this industry may well be among the most critical economic policy decisions
facing the nation today. The artificial entry barriers erected by Microsoft (through its
restrictive practices, including bundling) will have the effect of slowing or halting the
natural tendency of the marketplace to provide alternative technologies, reducing the
welfare of many consumers. If current trends in market share continue, the browser market
is likely to tip to a Microsoft monopoly soon, eliminating the competitive threat Microsoft

faces from Internet browsers that have the ability to run software applications independent

? See International Data Corporation (1996), INTERNET COMMERCE IDC INTERNET FACT
Book: FIRST HALF OF 1996 EDITION, p. 8. According to International Data Corporation,
the latest tabulations from The Internet Society indicate that there are ten million Internet
hosts, or machines connected to the Internet, a number that is predicted to grow to 120
million by the year 2000. The potential impact of electronic commerce on competition is
dramatic, as described in a recent White House Report entitled A FRAMEWORK FOR
GLoBAL ELECTRONIC COMMERCE, released July 1, 1997.
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of any particular operating system. If this happens, the Microsoft browser may well

become the bottleneck input for Internet-related markets.

II. Microsoft Has Monopoly Power
in the Operating System Market

7. For the purposes of antitrust analysis, the relevant operating system market
is the market for personal computer operating systems that are compatible with Intel
x86/Pentium (or Intel-compatible) microprocessors. This definition is motivated by the
product market definition given in the U.S. Department of Justice and Federal Trade
Commission Horizontal Merger Guidelines, aund is, in my view, consistent with accepted
economic theory.? A proposed product market defined under the Merger Guidelines is
accepted as correct if a price increase in the proposed market would not cause demand to
shift to products outside the proposed market to such an extent as to dissuade a
hypothetical profit maximizing monopolist from imposing a “small but significant and
nontransitory” i)rice increase.* Because I am evaluating here an allegation of maintaining
monopoly power as opposed to evaluating a merger, 1 adopt this definition with the
clarification that the initial price level prior to the price increase be a competitive price

level.

* U.S. Department of Justice and Federal Trade Commission, 1992 HORIZONTAL MERGER
GUIDELINES, Section 1.3.

* The relevant geographic market is the area that encompasses firms that produce the
relevant product such that the hypothetical monopolist of that product would raise the
price by a small but significant amount for a nontransitory period. All firms that produce
the relevant product are located in the United States.
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8. In order to implement this methodology, 1 begin by noting that the
licensing fee for the vast majority of the operating systems currently licensed by Microsoft
to OEM s is approximately $65.° If a hypothetical monopolist were to increase price by ten
percent above this level®, this would represent an increase of no more than four-tenths of
one percent in the price of 2 $1,500 computer. (For a $1,000 computer, the additional
$6.50 represents an increase in price of no more than seven-tenths of one percent) It
seems implausible that a price increase of less than one percent would cause a significant
number of buyers of PCs with Intel (or Intel-compatible) microprocessors to switch to
Apple or UNIX PCs not using an x86 or Pentium chip, let alone forego the purchase of a

PC entirely. Industry experts corroborate this conclusion.” Therefore, a hypothetical

5 This is the per system royalty for Windows 95, MS-DOS and Windows 3.11, and MS-
DOS and Windows for Workgroups. The amount does not take into account the
approximately $20 discounts the OEM could receive for meeting all of the conditions
specified in Microsoft’s Market Development Agreement. See, for example, Sibley
Confidential Appendix to this Declaration (hereinafter “Conf. App.”) Exhibit 2, MSV
4274-4288 at 4277, Amendment Number 4 to Microsoft OEM License Agreement for
Desktop and Portable Operating Systems (dated May 24, 1996) between Microsoft
Corporation and Gateway 2000, Inc., Exhibit C. ] note that the per system royalty fee for
Windows NT Workstation is generally greater than $65 and is in the neighborhood of
$130 per system. Using a $130 operating system in my analysis would not alter the
conclusions presented herein.

¢ Using Microsoft’s $65 licensing fee in this calculation produces a conservative (or
“upper bound™) estimate of the dollar increase in the price of a PC that would result from a
ten percent increase in the price of an OS. That is, a competitive baseline price of less
than $65 when increased by ten percent would produce a smaller dollar increase in the

price of a PC.

1

REDACTED
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monopolist that was the only supplier of operating systems for Intel and Intel-compatible
PCs would find it profitable to increase price by ten percent over a competitive level. The
reasoning is that for an end user to switch from the Intel-based PC to an Appic computer,
for example, usually requires the end user to incur substantial switching costs, in both time
and money, to learn to use the different system. Moreover, as discussed below, even if the
product market were more broadly defined to include desktop operating systems for all
PCs, such as those offered by Apple and UNIX that do not use Intel (or Intel-compatible)
microprocessors, Microsoft’s market share would fall only slightly (see discussion below)

and its monopoly power would remain.®

9. Internet browsers are in a separate relevant product market. An Intemet
browser is a specialized software program that allows computer users to locate, access,
display and use applications located on the Internet’s World Wide Web or on intemnal
corporate computer networks known as intranets.” Today, a browser is the predominant

conduit to the Internet and allows computer users to access and view “pages” on the World

REDACTED

* For simplicity, this discussion has ignored retail sales of the operating system, a
relatively minor distribution channel.

* This definition excludes so-called shell browsers, which rely on third party software that

itself is marketed as a browser, typically Intemet Explorer. It would be inappropriate to
include shell browsers in the relevant product market because they are not substitutes for
browsers such as Internet Explorer or Netscape Navigator, but, instead, rely on them.
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Wide Web. Browsers constitute a separate product market because a distinct consumer
demand exists for browsers, apart from operating systems, as evidenced, for example, by
the many PC users who obtain the Internet browsers they use as a stand-alone product
apart from the 0S." In fact, many corporate users purchase only an operating system and

do not want a browser at all."" Moreover, OEMs have a separate demand for a particular

* For example, a browser acquisition study performed by Microsoft indicates that fourteen
percent of browsers are acquired through the OEM channel; twenty-nine percent of
browsers through ISPs; twenty-five percent through “work™; thirteen percent downloaded;
four percent through retail; and two percent through “s/w bundle.” See Conf. App. Exhibit
6, MSV 10540-10577 at 10551, Kumar Mehta, IE Market Review, April 1997. In an
email with the subject heading, “ie data,” Kumar Mehta stated that twenty percent of home
users of IE obtained it bundled with their computer, while twenty-four percent of those
using it at work obtained IE bundled with their computer. See Conf. App. Exhibit 7, MS7
6062-6064 at 6063, Kumar Mehta, “ie data,” email to Bob Foulon on March 27, 1997.

REDACTED

In addition, Brad Chase, Vice President of Marketing and Development Relations
in the Personal Businesses System Group at Microsoft, acknowledged that “some
companies who don’t want to have their users go on the Internet” have expressed a desire
not to receive a browser with Windows. See Conf. App. Exhibit 9, Deposition of Brad
Chase, dated March 25, 1998, p. 80.

See also, Conf. App. Exhibit 10, Deposition of David W. Cole, dated January 9,
1998, p. 49. Mr. Cole, Vice President of Microsoft responsible for overseeing the
development of Internet technologies and the Windows users interface, stated: “we had
feedback from corporate customers that wanted to prevent access to the Internet, so that
when they -- they buy a new machine from a PC manufacturer they want the ability to
remove easy access to the Internet so their employees, you know, aren’t spending their
time out on the Web doing whatever.”

REDACTED
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browser apart from the Microsoft operating system, as evidenced by CEM’s desirc to
remove the version of Intetnet Explorer (“IE™) packaged with Windows 95 (with the

option of replacing IE with another browser)."”

10.  The view that Internet browsers constitute a separate product market is
further supported by the fact that browsers are marketed and distributed independently
from PC operating systems. Significantly, Microsoft independently markets, distributes,
and monitors the distribution of its Intemet Explorer browser software even though it is
also bundled with its Windows 95 operating system. In addition, Microsoft intends to
offer a version of IE (referred to as IE 5.0) after Windows 98 is released.” Microsoft’s

marketing and distribution channels for IE provided apart from its operating system are

iz

REDACTED

1 See Conf. App. Exhibit 13, Deposition of Christopher Jones, dated April 8, 1998, pp. 77
and 86-88. Jones is Product Manager of the Internet Explorer Team, Microsoft.
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numerous: IE is available on the Microsoft website for consumers to “download” directly
to their PCs; Microsoft has agreements with JAPs that allow them to distribute IE to their
subscribers; and Microsoft sells JE as a stand-alone product at retail software outlets.
Microsoft has even developed and distributed versions of the IE browser for Apple
Computer’s Macintosh and the Sun Solaris operating system, both non-Microsoft
operating systems. Finally, Netscape, Microsoft’s principal browser competitor, also

distributes its browser product apart from an operating system.

11. In many software markets, including the OS market, there are fundamental
forces which may lead to one firm being dominant at a given time and which tend to create
barriers to entry. These forces have been widely discussed in the economics and

computing literature. Very briefly, they are as follows:

Economies of Scale, For complex software such as an OS, the initial, or first-copy,
costs to writing software are often very large, whereas the incremental cost of
producing additional copies is small. Hence, average cost declines as the scale of

output rises.

Increasing Returns in Consumption. The larger the market share of a particular

0S, the more will independent software vendors (“ISVs™) tend to write
applications for that OS. The more this happens, the more attractive will
customers find that OS, further increasing its market share, leading t0 more new
software applications, and so forth. Thus, increasing returns in consumption
induces a series of feedback effects, which tend to make a dominant OS more

dominant over time."

 Increasing returns to consumption is often discussed as an important consequence of
network effects. First formalized by Rohlfs, there is a network effect whenever the value
to existing users of a network incrcases as the network expands with new users. See
Jeffrey H. Rohlfs (1974), “A Theory of Interdependent Demands for Communications
Service,” Bell Journal of Economics and Management Science, Vol, 5., No.1, pp. 16-37.
See also Michael Katz and Carl Shapiro (1985), “Network Externalities, Competition and
Compatibility,” American Economic Review, Vol. 75, No. 3, pp. 424-440, and Michael
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Both economies of scale and increasing returns in consumption, when combined with the

lock-in effect ereated by consumer switching costs discussed below, create natural barners

to entry.

12.  Increasing returns to consumption and economies of scale give ris¢ 1o a

phenomenon which lies at the heart of antitrust analysis of network industries: monopoly

tipping.” If a large set of users adopts a new network technology, then that technology .

becomes more attractive to everyone else due te increasing retums in consumption. As
more users join, the technology becomes still more attractive until it becomes dominant; in
economic terminology, the market has “tipped™ to the new technology. Once tipping has
taken place, there are forces that tend to keep the victorious technology dominant until a
new, much improved product is developed; incremental improvements are unlikely to be
successful. Users invest time and money in leamning to use a given technology
proficiently. If at some future date a still “newer” technology were to become available,
potential users of the newer technology would have already incurred those learning costs
on the older one. Therefore, in considering whether or not to adopt the newer technology,
potential users would weigh the possible benefits of the newer technology against the
switching costs of leamning that technology, given that they already know the old

technology. Thus, for the newer technology to succeed, it would have to offer a

Katz and Carl Shapiro (1986), “Technology Adoption in the Presence of Network
Externalities, ” Journal of Political Economy, Vol. 94, No. 4, pp. 322-841.

v See, for example, Joseph Farrell and Garth Saloner (1986), “Installed Base and
Compatibility: Innovation, Product Differentiation, and Predation,” American Economic
Review, Vol 76, No. 5, pp. 940-955, and Joseph Farrell and Garth Saloner (1985),
“Srandardization, Compatibility, and Innovation,” Rand Journal of Economics, Yol. 16,
No. 1, pp. 70-83.
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substantial improvement in performance, i.e., enough of an improvement at lcast to
overcome the switching costs associated with the change. In the normal course of markets
and competition, such improvements do, in fact, occur. An example is the displaceuient of

slide rules with pocket calculators.

13.  The economic theory of network effects describes well the performance of
the OS market. As Microsoft itself has stated: “The availability of & rich variety of quality
applications software that will run on a particular operating system is fundamental to its
success. This fact has been recognized by publishers of operating systems for years.™ In
the computer industry, the theory of network effects is known as “positive feedback.” The
concept of positive feedback recognizes that as an operating system gains popularity, the
incentive to develop software for that operating system grows since the number of
potential customers for the application developer is larger. This, in turn, increases the
value of the operating system (and likely its market share) which is determined by the
quality and variety of software applications written for it. As the OS gains market share,
software developers find it even more advantageous to produce additional applications for
that system, and so on. As noted by Dr. Nathan Myhrvold, a Senior Vice President of
Microsoft, the “positive feedback effect has been responsible for the phenomenal strength
of leading software products in both applications and operating systems.”” Dr. Myhrvold

also notes that the exchange of data between computer users is facilitated by computer and

' Conf. App. Exhibit 14, Confidential Submission of Microsoft Corporation to the Staff of
the Antitrust Division of the United States Department of Justice, September 19, 1993
(hereinafter “Microsoft Confidential Submission”), p. 61.

» Conf, App. Exhibit 15, MS 154265-4279 at 154268, Nathan Myhrvold, file attachment
(InterOffice Memo) to email to Bill Gates, Peter Rinearson, and Jonathan Lazarus, July

24,1993,
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computer software compatibility. He observes “the laws of positive feedback govern any
system where compatibility with other users is either directly or indirectly a key factor in
the utility of a product or service.”® Positive feedback explains the importance of the
number of complementary software applications and the installed base of these
applications as a natural barrier to entry, and also why alternative operating systems

already in the market at a small scale (such as Unix) are not effective competitors.

14. A predictable consequence of the installed base of applications is evidenced
by Table One, which presents market share information for operating systems that rely on
Intel x86/Pentiurn (or Iﬁtel-compatiblc) microprocessors. Microsoft’s market share in
each period from 1991 to 1997 holds consistently at about ninety percent.”” Microsoft’s
0S dominance is stable; has hardly ftuctuated in the face of determined attempts at entry

by rival operating systems; and is forecast to remain stable in the future

" Id.

¥ Shortly after the introduction of MS-DOS, IBM marketed a version of its popular
electronic worksheet program, VisiCalc, which ran on MS-DOS. This applications
product, together with a handful of applications software products developed for MS-DOS
by Microsoft, was sufficiently popular to sustain the operating system until ISVs could
bring other applications software to the market. By 1993, it was estimated that 20,000
applications software programs of various types could run on MS-DOS (see Conf. App.
Exhibit 14, Microsoft Confidential Submission, p. 62, citing Fax from International Data
Corporation to Jennifer Choate, September 10, 1993, p. 2). In 1993, there were also an
estimated 5,250 applications software programs available for Windows, the operating
system introduced by Microsoft in 1985 (/d at 67). For the most part, those programs that
operated on MS-DOS were compatible with Windows.

2 If the product market were defined to include Apple and non-Intel-based UNIX
operating systems, Microsoft’s market share would have been 92% (1991), 82% (1992),
82% (1993), 84% (1994), 83% (1995), and 86% (1996). The market share data contained
in Table One were obtained from reports published by International Data Corporation, a
leading provider of market data in the computer industry. Microsoft’s internal documents
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TABLE ONE
MARKET SHARE (%) FOR INTEL-BASED
OPERATING SYSTEMS SOLD WORLDWIDE

Year

Operating

System” | 1991 | 1992 | 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001
Microsoft? | 93 | 89 | 89 | ot | 90 | 92 | 92 | 93 | 93 | 93 | 93
mMmMose | o | 7| 76| 7] 6l 6| st s |5 ]s
UNIX? 02 o2 o201 ol ol for]|or]|or]or]ol
Otherintel | 7 | 4 | 4 | 3 | 3 | 2| 222|212
Notes:

A Operating sysiems used in single-user ¢lient and PC operating environment
7 Includes Microsofl 16-bit and 32-bit Windows and MS-DOS.

7 tniek-based UNIX operating systems.

# Market shares may not total 100%% due 10 rounding.

# The market shares foc the years 19972001 are forecasts.

Sources:

Internationat Data Corporation (1997). OPERATING ENVIRONMENTS, REVIEW AND FORECAST [996-2001,
Internationat Data Corporation (F997), CLIENT ORERATING ENVIRGKMENTS, REVIEW AND FORECAST 1996-2001.

contain forecasts of its share of licensed PC operating systems that are in the range of 96%
to 99% for the years 1993-2001.
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15.  To illustrate the importance of the installed base as an entry barrier, it is
instructive to review the experience of IBM's OS/2 operating system. This operating
system, first released in 1987, was designed to compete with Microsoft Windows. In 1994
and 1995, IBM installed OS/2 on its own Aptiva line of computers, but retailers and
consumers routinely demanded software applications that were not available on 05/2.”' In
response, [BM abandoned its practice of installing OS/2 on the Aptiva computer, choosing
instead to license Windows from Microsoft.” Similarly, Packard Bell negotiated with
IBM in 1994 to license OS/2 for preinstallation on the Packard Bell PC because Packard
Bell was interested in the possible price advantage that OS/2 might offer. But, when IBM
stated “in addition to our operating system you need Windows™? to ensure software

compatibility, Packard Bell decided to license Windows from Microsoft directly and not

install OS/2. <

16.  The importance of an installed base of applications software as an entry
barrier is further demonstrated in the analysis of Mr. Joachim Kempin, Senior Vice
President of OEM Sales for Microsoft. In discussing what could “derail” Microsoft’s OS
pricing strategy, Mr. Kempin stated:

2t

REDACTED

2

REDACTED

8 REDACTED
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Qur high prices could get a single OEM (Compagq might pay us 750M$
next year) or a coalition to fund a competing effort-(say in India). While
this possibility exists [ consider it doubtful even if they could get a product
out that they can market it successfully, leapfrog us and would not deviate
from their own standard to differentiate. Could they convince customer
[si¢] to change their computing platform is the real questions [sic]. The
existing investments in training, infrastructure and applications in windows
computing are huge and will create a lot of inertia. No bundling of OS on
low end systems would be the easiest way to hurt us — but who would want
to start with this and loose [sic] business.”

17.  Based on the above discussion, it should be clear that in markets such as
08 software, certain economic forces can lead naturally to dominance by a single firm,
even apart from exclusionary restrictions. {(Thete are, of course, other countervailing
factors that tend to perpetuate competition, such as product differentiation.) If a single
firm does achieve dominance, these forces lead to entry barriers which protect that
dominance. In themselves these facts do not warrant competitive concern. Preeminence
in a market is the market’s own way of rewarding excellence. Indeed, there is no reason to
think that the market, left to itself, will not generate alternatives to Microsoft’s operating
system that will be sufficiently superior to overcome the entry barrier advantage that
Microsoft enjoys. For example, in an insightful article, Evans and Schmalensee® point out
how tipping was reversed in the case of stereo long playing record players, a technology
with a huge installed base of recordings, by the CD technology, which started with no

recordings at all.

# Conf. App. Exhibit 17, MS7 7193-7196 at 7196, Joachim Kempin, email to Bill Gates,
Steve Ballmer, and Paul Maritz, December 16, 1997.

% Pavid $. Evans and Richard Schmalensee (1996), “A Guide to the Antitrust Economics
of Networks,” Antitrust, Vol. 10, No. 2, pp. 36-40.
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13.  The bundling and other contractual browser restrictions that Microsoft
insists upon in its agreements with OEMs, IAPs, and ICPs add artificial entry barriers to
those that occur naturally, and arc therefore a source of competitive concern. These
artificial entry barriers have the effect of slowing or halting the natural tendency of the
markztplace to provide alternative technologies that compete with Microsoft. Specifically,
these restrictions are currently threatening the potential of competing Internet browsers
that can run software applications independently of the Windows operating system and
that therefore challenge the dominance of the Windows OS. Bill Gates recognized this
threat when he stated: “They [Netscape] are pursuing a multi-platform strategy where they
move the key API into the client [browser] to commoditize the underlying operating

system.” This is the subject of the next section.

IIl. Microsoft’s Bundling and Contractual Restrictions
on the Use of Competing Browsers
are Anticompetitive

19.  In this section, I carry out the second step of the three-stage analysis
outlined in paragraph four above. After describing the browser restrictions contained in
the Microsoft agreements with OEMs, IAPs, and ICPs, I analyze their competitive effects
and conclude that they are likely to enable Microsoft to monopolize the browser market,
thereby removing the Internet browser as a software platform that can exert competitive
pressure on the OS market where Microsoft has monopoly power. I also examine possible
legitimate business justifications for the browser restrictions and conclude they are likely

to be minimal or non-existent, so that the main effects of the restrictions are to reduce

* Conf. App. Exhibit 18, MS6 5004550-4558 at 5004553, Bill Gates, email to the
Microsoft Executive Committee, May 26, 1995.
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profit to Microsoft from browsers and the Internet. Such practices therefore appear to
make sense only 1n their entry-deterring effects in the OS market. Finally, [ address the

issue of Microsoft’s distributing its browser without charge.

A. A Summary of Anticompetitive Restrictions Enforced by Microsoft on
the Use of Competing Browsers

20.  Table Two presents a summary of the restrictions in Microsoft agreements
with OEMs, IAPs (including online service providers and Internet service providers
(“ISPs™)), and ICPs which have anticompetitive effects. Taken together, these constitute a
powerful force against the use of non-Microsoft browsers in four main distribution

channels. (Whether or not these restrictions have countervailing benefits will be discussed

in Section I11.B.)

21.  Consider first the OEM agreements. To obtain licenses to preinstall
Windows on the PC, OEMs have agreed to restrictions designed to deter them from
preinstalling and promoting a competing browser. The requirement that the OEM not
modify the OS software has been used to prevent OEMs from offering the OS without the

IE browser. It also prevents OEMs from removing the IE icon or replacing it with the
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TABLE Two
SUMMARY OF ANTICOMPETITIVE
CONTRACTUAL RESTRICTIONS AFFECTING
BROWSER PROMOTION AND DISTRIBUTION

Original Equipment Manufacturer Agreements:

» May not “modify the Product software, nor delete or remove any features
or functionality™

o “Shall not alter the content or sequence of the Product software *start up,’
initialization or other screens”

¢+ No display of any screen or image to user before the “Welcome to
Windows” screen has been closed

e Must not install any program to execute automatically upon initial boot

» Folders or icons added to desktop must be substantially the same size and
shape as those delivered by Microsoft

Online Service Folder Agreements:
* Must “physically distribute Internet Explorer, and not any Third Party
Browser” with physical distributions of its software and promotional
materials unless a third party browser is requested by a customer

e Must not ship more than 15% non-Microsoft browsers in physical
distributions, even upon customer request

¢ Must place download links to the IE download site on its website

* Limitations on the ability to place links to use/download third party
browsers
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TABLE Two
SUMMARY OF ANTICOMPETITIVE
CONTRACTUAL RESTRICTIONS AFFECTING
BROWSER PROMOTION AND DISTRIBUTION
{continued)

ISP Internet Referral Server Agreements:

* Must not express or imply that an alternate browser is available unless
specifically requested by customer

+ Limitations on ISP links to use/download non-Microsoft browsers on ISP
home page

e Maust display IE logo on ISP home pages, along with “hot link™ to
Microsoft IE web page and use IE logo in promotional and packaging
materials

o ISP software shipments which include a browser must include IE as the
only browser shipped 75% of the time '

*» Discounts on referral fees for use of IE-specific technologies

Internet Content Provider Agreements:
e Must implement certain IE-specific technologies on website pages

¢ Must promote IE and Active Desktop and display IE logo and links to the
IE web page on home page

+  Maust distribute IE exclusively

* Non-paid promotions or endorsements of either of the top two non-
Microsoft browsers on website pages are not allowed

e Must not pay or receive payment for any Content agreement with either of
the top two non-Microsoft browser companies
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icon of a competing browser.” This requirement is exclusionary even though the OEM
has the option of installing a competing browser. While it is true that OEMs may place
two browser icons on the desktop, OEMs are generally reluctant to do so for two reasons.
First, OEMs believe that the two icons would cause customer confusion, thereby
increasing their own “customer support” costs.”® Second, the desktop constitutes scarce
real estate to OEMs. As such, OEMs are generally reluctant to preinstall more than one

product in each functional category.

22. Microsoft’s Windows license agreements also require that the folders or
icons added to the desktop must be substantially the same size and shape as those
delivered by Microsoft. This requirement appears innocuous by itself, but biases browser
choice since OEMs cannot remove the IE icon. An OEM that wanted to feature a
competing browser, but still had to keep the IE icon on the desktop, might wish to have a
larger icon for its preferred browser so as to minimize customer confusion and the
resulting support calls; however, limitations on size and shape of icons prevent this and

bias the OEM away from promoting or preinstalling a competing browser.

7 pursuant to the Stipulation and Order, filed January 22, 1998 in the United States
District Court for the District of Columbia, Supplemental to Civil Action No. 94-1564
(TPJ), Microsoft agreed to allow OEMs to remove IE using a program included with
Windows 95 known as the Add/Remove utility. The Stipulation and Order will remain in
effect for the duration of any existing or new OEM license to install Windows 93.

REDACTED

» See, for example, Conf. App. Exhibit 11, Decker Dep., pp. 15-17.
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23.  Three additional OEM browser restrictions affect the initial boot and
startup screen, and should be viewed as a group. OEMs cannot alter the content or
sequence of screens viewed by the end user on the initial boot of the PC; OEMs cannot
insert a screen or image of their own during startup; and OEMs cannot cause a non-
Microsoft program to execute on the initial boot, as they could IE, for example. One
effect of this set of restrictions is to make the initial boot confusing for unsophisticated
users who have a PC with a rival browser preinstalled. In Windows 93, the startup screens
all refer to Windows and IE so that even with another browser preinstalled, the end user
cannot see any reference to it until startup is complete and the desktop appears, showing
the icon of the preinstalled competing browser. More generally, these restrictions prevent
OEMs from featuring another browser or an IAP that promotes a competing browser
during the startup sequence prior to the Welcome to Windows screen where Microsoft
promotes its own IAP business partners (see paragraph 25 below). Perhaps more
importantly, the startup screen restrictions help to strengthen Microsoft’s bargaining
power with [APs and ICPs. If OEMs could make their own deals directly with IAPs or
ICPs and feature them on screens during the startup sequence, this would tend to devalue
Microsoft’s provision of access to the Windows desktop. (As I will describe below, the
value of space on Microsoft’s channe! bar, the Online Service Folder, or the Internet
Connection Wizard is what induces IAPs and ICPs to agree to Microsoft’s restrictions on

their use and promotion of competing browsers.)

24.  Microsoft’s Online Service Folder Agreements provide the three major
online services and AT&T Worldnet with a highly desirable position on the Windows
desktop — their Internet access software in the Online Service Folder — in exchange for

agreeing to restrictions which deter them from distributing or promoting competing
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browsers.”® The agreements typically specify that an online service provider must
distribute IE and not any third party browser with physical distributions of its software and
promotional material unless a customer requests that third party browser. The online
service provider is not permitted to ship a non-Microsoft browser with more than fifteen
percent of its physical distributions of software even if more than fifteen percent of its
customers were to request another browser. The online service folder agreements require
that the online service provider place download links to the IE download site on its
website and place limitations on a provider’s ability to provide links to use and to
download third party browsers. Again Microsoft’s requirements make it more difficult for
the end user to download a competing browser than to download IE. While the
quantitative importance of this may not be large, it does require the online service provider

to bias website visitors’ selection of browsers.

25.  Microsoft’s Internet Referral Server Agreements include the ISP in a list of
providers that are shown to an end user who selects his Internet access provider using a
process called the Internet Connection Wizard, which is bundled with the Windows
operating system. The Internet Connection Wizard can be invoked by the end user not
only from the desktop but also from the Welcome to Windows screen -- that is the first
screen end users see after imitiating their PCs for the first time. In return for this

preferential access to potential subscribers, the ISP must not express or imply to any

3

REDACTED
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potential subscriber (whether or not the subscriber was obtained from the Internet
Connection Wizard) that an alternative browser is available unless specifically requested
by the subscriber. The ISP must also accept limitations on links to its home page that
allow users to download non-Microsoft browsers. The ISP must display the IE logo on its
home page, along with a “hot link” to the Microsoft IE web page. and must use the IE logo
in its promotional and packaging material. These requirements make it casier for an end
user to download IE from an ISP’s home page than to download another browser, thus
requiring the ISP to bias its website visitors’ browser choice. The Intemet Referral Server
Agreements typically also specify that the ISP must include IE as the onfy browser
shipped seventy-five percent of the time. Thus, when more than twenty-five percent of its
customers prefer another browser, an ISP is restricted from providing a third party browser

to its customers even if they requested it to do so.

26.  Microsoft’s Internet Referral Server Agreements also provide discounts on
referral fees for use of IE-specific technologies, thereby providing ISPs a financial
incentive to configure their own web pages in such a way so as to reduce ¢ross-platform
threats to Microsoft's OS monopoly. For example, one of the 1E-specific technologies is
AcliveX controls.” My understanding is that ActiveX controls are generally operating
system specific. That is, only Windows users can run an ActiveX control developed for
~ Windows embedded in an ISP website. For a competing browser to support ActiveX
controls would thus encourage the development of applications on the Internet that are
Windows specific, thereby blunting one of the advantages of Internet browsers - the

ability to run applications on any operating system.

M ActiveX controls are software components that can be embedded in a web page and
other applications that allow a programmer to re-use the packaged functionality
programmed by others.
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97.  The Internet Content Provider Agreements grant ICPs placement on the
Channel Bar that appears on the Windows desktop.” In return, the ICPs must implement
certain IE-specific technologies on their websites. This requirement is similar to that
imposed on ISPs and has the same anticompetitive effect of reducing the cross platform
threat to Microsoft's OS. The ICP agreements also specify that the ICP must promote IE
and the Active Desktop, and display the IE logo and links to IE on its home page. These
requirements make it easier to download IE from an ICP’s home page than it is to
download another browser, thus requiring the ICP to bias its customers’ browser choice.
The ICPs are required to distribute IE exclusively, eliminating these ICPs as a distribution
channel for a competing browser. The ICP cannot provide non-paid promotions or
endorsements of non-Microsoft browsers on its Web and Content pages. Nor can the ICP
pay or receive payment for any Content agreement with a non-Microsoft browser
company. These requirements taken together limit the possible financial gains that an ISP

and a competing browser supplier could achieve by an agreement with each other.

28.  As of August 2, 1996, Microsoft had signed approximately 2,500 “IE

preferred” licenses with providers of access to the Internet.® An internal Microsoft

32

REDACTED

3 See Conf. App. Exhibit 22, Deposition of Brad Silverberg, dated April 14, 1998
(hereinafter “Silverberg Dep.”), p. 143, Silverberg is former Senior Vice President of the
Applications and Internet Client Group at Microsoft.
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document lists the top severity-five Internet access providers of North America by dial-up
users, and the status of their Internet Explorer agreements with Microsoft.” According to
this document, Microsoft entered into agreements that require a minimum distribution of
IE as a percentage of browsers distributed with fifteen of the top seventy-five providers.
These fifteen providers offered access to eighty-nine percent of the dial-up users served by
the top seventy-five firms.”® Of the top seventy-five providers, fifty-three had signed
agreements Microsoft termed “IE preferred” in which IE is the “preferred and default
browser” ISPs distribute to their customers.” These data demonstrate that Microsoft’s

restrictive agreements are with those ISPs that are the first point of Internet access to the

majority of PC users.

29.  Table Three contains market share data for the IE and Netscape Navigator
browsers for the period February 1996 through February 1998. Initial versions of Internet
Explorer (versions 1.0 and 2.0} were not comparable to the Netscape browser and did not
capture significant share. With the release of Internet Explorer 3.0 in May 1996,
Microsoft first offered browser features and quality comparable to those of Netscape, and
its market share grew rapidly during the period May 1996 through August 1996. During
this period, Microsoft went from the “alpha release” to the commercial release of Internet

Explorer version 3.0. It was also during this period that Microsoft began to sign the

* o Conf. App. Exhibit 23, MS6 6009919, Top North American Internet Access
Providers.

% Ineluded in the providers who signed minimum distribution commitments with
Microsoft is AOL, which, according to Microsoft, provided access to over 45 percent of

dial-up users.

* See Conf. App. Exhibit 22, Silverberg Dep., pp. 143-145. Agreements with a minimum
commitment of greater than fifty percent are included in the tabulation of “IE preferred.”
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agreements with [SPs that contained the restrictions listed in Table Two. The ICP
restrictions listed in Table Two were contained in agreements that became effective
between June and September of 1997, With the release of Microsoft’s Internet Explorer

4.0, its browser market share has continued to climb, to the point where its share and that

of Netscape are roughly equal. As shown in Table Three, Microsoft's share of the browser
market increased from three percent to four percent in early 1996, to twenty percent in

early 1997, to more than fifty percent in carly 1998.
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30. Without doubt, Microsoft’s improvements to its browser would have
increased its market sl.are even absent the restrictions described above (the restrictions
were first imposed at the same time IE 3.0 was introduced). However, interviews and
depositions of the representatives of OEMs, [SPs, and ICPs indicate that these restrictions

had an important independent effect on Microsoft's browser market share.” That this

En

REDACTED
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would occur was explicitly recognized by James Allchin, Senior Vice President of
Microsoft, in an email to Paul Maritz, Microsoft’s Group Vice President, Platforms and

Applications, entitled “IE and Windows.” Mr. Allchin described his primary concern as

follows:

You see browser share as job 1. The real issue deals with not losing control
of the APIs on the client and not losing control of the end-user experience.
For Netscape this is synonymous with winning the browser battle. That is
because they don’t have Windows. We have an asset which has APIs and
controls the end-user experience; Windows.

I do not feel we are going to win on our current path. We are not
leveraging Windows from a marketing perspective and we are trying to
copy Netscape and make IE into a platform. We do not use our strength —
which is that we have an installed base of Windows and we have a strong
OEM shipment channel for Windows. Pitting browser against browser is
hard since Netscape has 80% marketshare [sic] and we have <20 %. [ am
especially worried that we don’t have a long term winning strategy. 1 feel
we are street fighting. Even if we get IE to be totally competitive with
Nav/Communicator, why would [we] be chosen? They have 80%
marketshare [sic]. I am convinced we have to use Windows — this is the
one thing they don’t have. For some reason we are in heavy copy mode
against Netscape. [ saw a trip report on how our booth should be changed
and how we should name the components of “our client”, etc. to be
competitive with Netscape, This reminds me of the Novell battles. It is not

REDACTED
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a long term winning strategy. We have to be competitive with features, but
we need something more - Windows integration.”

This passage unifies the exclusionary practices presented in Table Two. The bundling of
the IE browser is precisely the “integration” that Mr. Allchin describes and, as he states, its
purpose was for IE to win a competitive battle with Netscape that (apparently) could not
be won based on price and qualliiyL The other reétrictions perform the same role: by
linking the exclusion of competing browsers to space on the desktop and in the Internet

Referral Server, Microsoft’s agreements with OEMs, IAPs, and ICPs perform the essential

function of “leveraging™ Windows.

31.  Microsoft would be correct in pointing out that the anticompetitive
practices in question do not remove completely the ability of final consumers to obtain
rival browsers. For example, notwithstanding Microsoft's practices, it remains
theoretically possible for Netscape to continue distributing its browser via download from
its website. A number of consumers do obtain it in this way, though for many the greater
time and expense of downloading (not to mention the nervousness of less computer-
literate users who may be wary of trying to obtain their browser in this way), make
obtaining the browser directly from an IAP or an OEM the preferred choice. Morcover, in
those cases where an OEM has been willing to bear the added customer confusion and
support costs, competing browsers can be obtained preinstalled on a PC as well. And, of
course, Microsoft would be correct in pointing out that there are at least some IAPs and
ICPs with which it does not have exclusionary licenses. Finally, the screen and boot-up

restrictions do not present an impenetrable barrier to a consumer's ability to access

* Conf. App. Exhibit 27, MS7 005527-5528, Jim Allchin, email to Paul Maritz, January 2,
1996.
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competing browser technologies. Nevertheless, Microsoft's practices, although they
undeniably stop short of choking off all possible means by which competing browsers can
be obtained, collectively amount to a strong "thumb on the scale" that significantly
advantages Microsoft, disadvantages competitors, and restrains effective competition.
Furthermore, in markets subject to network effects, such as tlose at issue here, even
modest artificial advantages are capable of skewing the browser market Microsoft's way
and making it significantly less likely that a competing browser will be able to weaken

Microsoft's current dominant position in the OS market.

B. Are Microsoft’s Restrictions on the Use of Competing Browsers
Justified by Economic Efficiency Considerations?

32. At this point, 1 will consider possible efficiency justifications for
Microsoft’s browser restrictions. I will analyze these restrictions by asking two questions,
First, are there any efficiency justifications that apply in this case? Second, if one does
apply, could the legitimate business purpose of that restriction be served without

restricting other parties’ distribution and promotion of a competing browser?

1. OEM Restrictions

35.  The most important OEM restriction is that the OEM not modify the
operating system software as provided by Microsoft. This restriction appears justifiable to
the extent that it performs a quality assurance function by prohibiting OEMs from
modifying the OS in ways that undermine Microsoft’s ability to provide I1SVs with a
consistent platform to which they can write applications. If each OEM were to modify the

OS software it receives from Microsoft in different ways so as to create different versions
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of Windows, ISVs might have to rewrite their applications for each version. Microsoft

refers to this scenario as “balkanization™ of its operating system.”

34.  However, the desire of Microsoft to provide ISVs with a consistent
applications development platform does not provide economic justification for biasing the
OEMSs’ choice of which browser to feature. In the case of Windows 95, Microsoft itself
provided the ability to remove Intemet Explorer 3.0 and Internet Explorer 4.0 using an
uninstall utility called “Add/Remove” supplied in Windows, presumably with the intent
that such a removal feature would be used.” If removal would have undermined the
consistency of the platform for ISVs in any meaningful way, it seems doubtful that
Microsoft would have provided such a removal ability. In the case of Windows 98, it is

my understanding that the ability to browse the web using IE can be removed and replaced

¥ Having said this, it is not obvious that ISVs would have to rewrite their applications
entirely. ISVs who want to rely on particular code provided by other software - referred
to as “shared-program libraries” - typically bundle the needed shared-program libraries
with their applications, because Microsoft continually releases new versions of its shared-
program libraries included with the Windows operating system. See App. Exhibit 28,
Transcript of Proceedings Before the Honorable Thomas P. Jackson, Washington D.C., on
January 13, 1998 (P.M. Session}, in United States v. Microsoft Corporation, et al., C.A.
No. 94-1564, Testimony of Glenn Weadock, pp. 14-17.

“ In fact, Microsoft has published articles in its “Knowledge Base,” a collection of
technical notes and advisories available on its website, that describe the method to remove
IE from Windows 95. See App. Exhibit 29, Transcript of Proceedings Before the
Honorable Thomas P. Jackson, Washington D.C., on January 13, 1998 (A.M. Session), in
United States v. Microsoft Corporation, et al., C.A. No. 94-1564, Testimony of Glenn
Weadock, pp. 52-58. See also, App. Exhibit 30, Microsoft Knowledge Base Articles,
“How to Uninstall Internet Explorer 4.0,” “Removing Internet Explorer 4.0 for Windows
95 Using leremove.exe,” “How to Manually Uninstall Internet Explorer 4.0, and
“Solving  Problems  Installing or Uninstalling  Internet  Explorer 4.0,
http://premium. microsoft.cotm/isapi/support/apgtsfapgts.dil.
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with a competing browser in such a way that the consistency of the Windows platform for

ISVs would not be frustrated in any appreciable manner.

35.  Nor can the restriction be justified in the case of Windows 98 by
Microsoft’s claim that IE and Windows 98 are integrated in a manner designed to give
users a superior integrated browsing experience from the Windows desktop to the Web. It
i5 my understanding that a comparable browsing experience can be achieved by the
combination of Windows 98 and a competing browser. Furthermore, even if this were not
true, restrictions on the use of competing browsers would be unnecessary because end

users would select the integrated Microsoft product of their own wvolition, if it were

supertor.

36.  The anticompetitive effects of the sereen restrictions were discussed above
in paragraphs 22 and 23. One possible reason for these restrictions is that they prevent
OEMs from obtaining referral fees from 1APs through an OEM-sponsored ISP referral
server (similar to Microsoft’s ISP referral server) presented to the end user during the
initial boot. My impression, based on Microsoft documents, is that this motive is a minor
one.! In any case, given its OS monopoly, Micresoft could probably recapture such
referral fees by charging an OEM for the right to insert its own screens or alter those
provided by Microsoft during startup. Restrictions that tilt the scales against competing

browsers are not essential to Microsoft's retention of AP referral fees that might

otherwise go to OEMs.

“ For example, Cameron Myhrvold, Vice President of the Internet Customer Unit at

Microsoft, stated that Microsoft’s “Referral server doesn't even pay for itself, much less
generate any profits . . .." See, Conf. App. Exhibit 31, Deposition of Cameron Myhrvold,

dated April 24, 1998, p. 137.
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37. A second possible justification for the screen restrictions is that there may
be marketing or quality benefits to be obtained from keeping the Windows startup
sequence and desktop uniform across all users, regardless of whose PC the end user is
buying. For example, Microsoft devotes resources to ensuring that there are no failures
during the initial boot. If OEMs were allowed to put in their own screens and change the
icons on the desktop, it is conceivable that this could, for example, result in a longer initial
boot-up process or increased confusion to consumers which could reflect poorly on
Microsoft. This is a variation on the ISP balkanization argument discussed above but

applied to end users.

38.  As an initial matter, replacement of the IE icon with the icon of a
competing browser would not appear to interfere with any marketing or quality benefits
associated with uniformity of the startup sequence and the desktop screen. In fact, the
screen restrictions as applied to Windows 98 support this view since Microsoft does
permit the OEM to add items of any shape and size to the desktop screen if the OEM turns
on the Active Desktop as the default configuration on its PCs. [ therefore see no
legitimate business interest in Microsoft requiring OEMs to limit the size and shape of

additional folders and icons on the desktop.

39.  Potentially, the balkanization argument is more significant in the case of
OEMs inserting their own screens highlighting a competing browser or an ISP service that
promotes a competing browser prior fo the desktop screen because more significant
changes in the appearance and startup sequence of Windows could result. Therefore,
although these startup sequence restrictions probably have some anticompetitive effects,
legitimate business justifications may be important. On balance, I consider the

anticompetitive effects of these restrictions to outweigh concerns about balkanization of
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the startup sequence. [ base this judgment on the fact that Microsoft has negotiated

exceptions to these startup sequence restrictions with OEMs.*?

2. Browser Restrictions for ISPs, ICPs and Online Services

40.  Collectively, these browser restrictions are remarkably uniform in their
focus on promoting IE and discouraging the use of competing browsers. One possible
justification for these restrictions could be that Microsoft and its Internet partners are
engaged in joint marketing of their respective products. Microsoft offers promotional
facilities on the desktop, and the IAPs and ICPs promote Microsoft on their web pages and
Microsoft technologies with their services. The anticompetitive browser restrictions, it
might be argued, perform the necessary function of limiting ex-post opportunism,*”
without which the joint marketing might not take place. For example, an Internet partner,

such as an ICP, could get top billing on the Microsoft desktop but would then look for a

2 See, for example,
REDACTED

Conf. App. Exhibit 34, Deposition of Joachim Kempin, dated March 18, 1998, pp.
59-61. See also, Conf. App. Exhibit 35, MSV 0000726-744 at MSV 0000738, Microsoft
OEM License Agreement for Operating Systems #2811-5180, dated July 1, 1995, with
Dell Computer Corporation; Conf. App. Exhibit 36, MSV 0000411-413 at MSV (000412,
Microsoft OEM License Agreement for Desktop Operating Systems with Packard Bell
Electronics, Inc., Amendment 1, Addendum to Exhibit C1, May 1, 1996.

“ Ex-post opportunism arises when one party to a proposed transaction must make an
investment with no altemative use for the transaction to occur. That party might be
concerned that the other party will behave opportunistically once the investment is made
and refuse to share the cost of that investment. In such a setting, the first party might
reasonably require a highly restrictive agreement governing the other party’s ex-post
behavior. See Oliver E. Williamson (1985), THE ECONOMIC INSTITUTIONS OF CAPITALISM:
FIRMS, MARKETS, RELATIONAL CONTRACTING, Free Press.

DECLARATION OF DAVID 5. SIBLEY - PAGE 36



similar deal on the channel bar of a competing browser in return for allowing that
competitor to advertise on the ICP’s web pages, too. From the standpoint of economic
efficiency, though, ant’competitive restrictions such as these are justifiable only if there is
no obvious alternative that is less anticompetitive. In this case, the restrictions are not
reasonably necessary for the joint marketing to occur. The reason is that it is in
Microsoft’s interest to continue this joint marketing whether or not the Internet partner

also deals with a competing browser vendor in the same way.

41.  To see this, suppose that the Internet partner does joint marketing with a
competitor in the browser market. What is Microsoft’s best response? If it does not allow
the Internet partner access to the Windows desktop, Microsoft leaves the competing
browser as the only means by which an end user can be a customer of that [AP or ICP. If
the IAP or ICP is of any importance, Microsoft would still want it on the Windows
desktop in order to boost the use of IE. Similarly, because Microsoft has an OS
monopoly, it is to the advantage of the IAP or ICP to allow Microsoft to advertise on its
Web pages and install links to Microsoft’s own Web pages, etc. Thus, [ would expect that
the joint marketing activities between Microsoft and its Internet partners would continue
in the absence of the browser restrictions. Indeed, Microsoft has voluntarily dropped some
of these restrictions, which appears inconsistent with a claim that they are necessary for
joint marketing. This being so, the restrictions cannot be justified as a means of deterring

ex-post opportunism by Microsoft’s Internet partners.

42. A second justification sometimes given in the economics literature for
certain types of exclusionary restrictions is that they can facilitate usage metering and
thereby make possible efficient price discrimination. In this case, there seems to be no

such metering function that is related to pricing and is facilitated by excluding competing
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browsers. A third type of justification in the literature is that exclusionary restrictions may
be needed to maintain quality control. For this justification to apply, the use of a rival
browser with Windov's would somehow deprade the operation of Windows. To my
knowledge, Microsoft often points out how well rival browsers such as Netscape
Navigator works with Windows 95.% (As pointed out above, if the technical integration of
the browser with the OS in Windows 98 is required in order to provide seamless and

efficient operation, then exclusionary restrictions would be unnecessary.)

43.  The discussion in this section and in the preceding section demonstrates
three main points. First, the exclusionary restrictions heavily bias end users’ choices
towards IE and away from competing browsers. Second, absent these restrictions, many
end users would have been offered a competing browser by their OEM, TAP, or ICP.
Third, these restrictions have little apparent business purpose besides being
anticompetitive regarding a competing browser’s cross platform role. These points by
themselves would lead me to conclude that Microsoft’s browser restrictions are intended
to redﬁce competition to its OS monopoly. There is, however, an additional line of

reasoning which leads to the same conclusion. This is the subject of the next section.

4 See Conf. App. Exhibit 37, Microsoft’s Answers to Interrogatories, Civil Investigative
Demand No. 18140, Response to Interrogatory No. L, p. 5; App. Exhibit 38, “Overview of
Section 2 of the Sherman Act and its Application to Microsoft,” Charles F. Rule,
http://www.microsoft.com/corpinfo/doj/rickrulewp.htm.
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C. Would Microsoft’s Contractual Restrictions be Profitable but for
Their Effects in Impeding Competition in the OS Market?

44. At this point, I turn to the question of whether the restrictions just described
are aimed solely at expanding Microsoft’s profit in Internet-related markets by increasing
1E browser usage, or whether they are undertaken to impede competition in the OS market.
To analyze the full economic effects of these restrictions, I rely on the main finding of
Section 11, that Microsoft has monopoly power over a bottleneck input in computing -- the
operating system. In this setting, browsers are complementary to the bottleneck input, and
the restrictions described above tend to exclude competing browsers from being used with
Microsoft’s dominant OS. This paradigm, a monopoly with alleged exclusionary practices
in a complementary market that it also services, has been analyzed by a number of
economists and antitrust scholars.” The general conclusion from this body of work is that
if the price level in the complement’s market is limited by competitive forces, then in the
absence of efficiency justifications such as those discussed above, the monopolist’s
control over the bottleneck input does not give it any profit incentive to restrict or exclude
a competitor’s product in the complement’s market. The reason is that control over the
bottleneck input allows the monopolist to extract value from consumers no matter whose

version of the complementary good the consumer buys.

¥ For a discussion of the monopolist’s incentive to exclude a competitor’s product in a
complementary market (and the efficiency justifications for tying) see, for example, Aaron
Director and Edward Levi (1956), “Law and the Future: Trade Regulation,” Northwestern
University Law Review, Vol. 51, pp. 281-296; Robert H. Bork (1978), THE ANTITRUST
PARADOX: A POLICY AT WAR WITH ITSELF, Basic Books: New York; and Richard A.
Posner (1976), ANTITRUST LAw: AN EconomiC PERSPECTIVE, Chicago, IL: University of
Chicago Press. For a discussion of the case in which the anticompetitive tying can be
profitable, see Michael Whinston (1990), “Tying, Foreclosure, and Exclusion,” American
Economic Review, Vol. 80, No. 4, pp. 837-859.
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45.  Applied to the case at hand, the bottleneck input is Microsoft’s OS and the
complementary product is the browser. Profits eamed from browsers come not from the
browser software itself, which is generally offered free to end users at the current time, but
from Internet-related businesses engaged in by Microsoft, such as referral fees from IAPs
and advertising revenue from the Microsoft website. Potentially, revenue could also come

from the sale of desktop space to IAPs.

46.  The analysis of Microsoft’s restrictions involves several steps. Assume, for
the sake of argument, that Microsoft markets a “better” browser than any of its rivals. For
example, suppose hypothetically {(and contrary to my previous analysis) that the
integration of IE with the OS could provide a more “seamless” experience than would the
use of another browser. In that case, the bundle of Windows and Internet Explorer would
create more value for the end user than would Windows with a competing browser. Given
its dominant position in the OS market, Microsoft could extract higher value in the form of
profits, whether through a higher royalty for the OS software, through raising customer
referral fees paid by ISPs to Microsoft, or by charging {APs and ICPs for space on the
Windows desktop (other methods are doubtless possible, as well). Under these
assumptions, absent anticompetitive motives, if IE is superior to competing browsers,

Microsoft would have no need to impose contractual restrictions to encourage the use of

IE.

47.  Now suppose that a competing browser is superior to IE. In this case, it
might well seem that Microsoft would gain by imposing exclusionary restrictions against
the users of competing browsers. However, the economic logic described above applies in
this case, as well. If the combination of Windows with a competing browser did provide

more value to the user than bundling Windows with IE, Microsoft’s bottleneck OS
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monopoly would allow it again to extract this value through a higher O royalty (or by
one of the other means described above), even though the increase in consumer value

came from another company’s browser and not its own.

48. The evidence establishes, however, that Microsoft has put in place
contracting restrictions that indeed had force and constrained licensees of various versions
of Windows from offering Netscape Navigator in circumstances where they wished to do
$0.% Making the reasonable assumption that OEMs, IAPs and ICPs who wanted to offer
Navigator wanted to do so because it would provide value to their customers, Microsoft’s
restrictions prevented end users from obtaining this additional value. Microsoft could
have extracted this additional value from consumers {or OEMs, 1APs and ICPs), but chose
not to in order to obtain the restrictions. In economic terms, Microsoft has incurred an
opportunity cost by foregoing the additional value it could have extracted from consumers
{or OEMs, IAPs, and ICPs). An example of the foregone value it could have obtained is
the provision of free space on its Channel Bar to ICPs who were willing to pay a positive
price for placement on the Channel Bar as evidenced by deals Netscape struck with a

number of ICPs for placement on the Netcaster Channel Bar.*’

% Supra footnote 37.

# See Conf. App. Exhibit 37, Microsoft’s Answers to Interrogatories, Civil Investigative
Demand No. 18140, Response to Interrogatory No. 6, pp. 22-23.

' REDACTED
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49, Why would Microsoft incur the opportunity cost of these restrictions? In
my view the economic rationale is that it is attempting to preserve its OS monopoly. This
behavior is easy to understand once we take account of the competitive threat to
Microsoft’s operating system monopoly by the competitive browser platform. The threat
of Netscape's browser to Microsoft's OS dominance has been known for some time and

has been described by Microsoft’s Steve Ballmer:

If I wanted to compete with Microsoft, I wouldn’t say *Oh yeah, let’s try to
write a better memory manager, and we'll have lighter-weight threads than
they do.” In this day and age it’s not sexy enough, and there’s no user
interface. The 0S/2 experience proves full well the value of that. I would
do what Netscape is doing. [’d say I'll build on top of [Windows] and I'lt
take their future away from them.*

More recently, Microsoft's James Allchin stated: “The goal, the stated goal of Netscape
was to replace the user interface of Windows where you couldn’t see it and to create a new
set of APIs that developers would write t0.”™* When asked how Netscape could threaten
Windows and the sales of Windows, Mr. Allchin stated: “You get developers to write the
APIs, you cover up Windows, you’ve just got this layer running on top, and if the size,

performance was acceptable, it becomes irrelevant, Windows becomes irrelevant.™

50. Because the browser can serve as a software applications platform

independent of the underlying OS, a new entrant in the OS market would not have to

* See App. Exhibit 40, Microsoft VP Steve Balimer Speaks, C/NET News, May 10, 1996
(http://www.news.com/SpecialFeatures/0,5,1300,00.html).

% See Conf. App. Exhibit 41, Deposition of James Allchin, dated March 19, 1998, p. 120.

*Id., at 121.
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create an installed base of software applications complementary to its OS and comparable
to Microsoft’s in its size and use in order to succeed. Developers would no longer have to
incur the extra cost of rewriting software to be “ported” to the new 0S. Instead, these
applications written to the browser platform (perhaps using Sun Microsystems’ Java
programming technology®') would be accessible to a user using any OS that supported that
browser. This would reduce both the installed base entry barrier and the switching costs
entry barrier in the OS market. Therefore, I conclude that Microsoft’s browser restrictions
are likely to have the effect of weakening a potential competitive threat to its dominant

position in the OS market.

51. Moreover, Microsoft could obtain an additional benefit if these restrictions
force major browser vendors to leave the market. The browser market could tip to
monopoly, and entry barriers are likely to arise naturally, much as they do in the OS
market. Thus, the browser market and associated Internet markets will become less
competitive. With IE dominating the browser market, websites will tend to be written to
the IE technology. This will induce more end users to switch to IE, increasing software
developers” incentives to build websites around IE. As this occurs and as ead users incur
the sunken adjustment costs to 1E, the natural entry barrier of installed base (of websites
and other technology) and switching costs will act to give Microsoft market power for
Internet services. Thus, in the long term, Microscft will have the opportunity to benefit

from a less competitive market structure in the Internet just as it has in the OS market.

5" The Java technology allows sofiware written in the Java programming language to run
on any system, regardless of the operating system and the underlying hardware. Browsers
that are Java enabled can execute programs written in Java. In this way, a browser can
serve as an effective software platform for Java applications, regardless of the underlying
operating system.
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52.  Animportant part of the exposition in this section is the conclusion reached
in paragraphs 45 through 47, that if these restrictions were aimed solely at expanding
Microsoft’s profits in Internet-related markets by increasing IE browser usage, it could do
better by capturing such profits through the price of its OS, or through selling Internet
products tied to the OS (such as desktop space and ISP referral fees). The implication is
that these restrictions serve an anticompetitive purpose. However, as stated in paragraph
42, my conclusion that these restrictions are anticompetitive does not depend solely on the
framework presented in those paragraphs. There are three additional reasons why I regard
Microsoft’s browser restrictions to be anticompetitive. First, by restricting the use of
competing browsers, Microsoft automatically blunts the threat to its OS monopoly that is
posed by the browser’s potential as an alternative platform for software applications.
Second, the internal Microsoft sources cited above make it clear that OEM, IAP, and ISP
restrictions described earlier were imposed with this threat very much in mind. Third, the
discussion in Section B above demonstrates that the restrictions listed in Table Two have

little apparent purpose aside from their anticompetitive effects.
D. What are the Effects of Microsoft’s Giving Away Its Browser?

53.  The discussion above demonstrates that the intent and effect of the
contractual restriction is predominately anticompetitive. An additional Microsoft practice
of considerable importance in light of these anticompetitive effects is that of distributing
its browser without charge. This practice has forced Netscape to reduce its browser price
to zero and has apparently cut into Netscape’s revenue stream considerably. 1 will now
analyze the effects of Microsoft’s distributing its browser without charge, taken in the

context of the anticompetitive non-price restrictions described above.
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54,  The starting point for discussing pricing is cost. For a software product like
a browser, the vast m.jority of costs are first-copy costs, i.e., the cost of developing the
product. Given that the product has been developed, additional costs related to volume of
output are low, consisting mainly of packaging, marketing, and distribution costs.
Therefore, a zero browser price certainly does not recover any of the first-copy costs,
although the extra, or “marginal,” cost of an additional browser may well be close to zetro.
Hence, Microsoft has priced the browser in such a way that it cannot recover the cost of

the browser from the browser market itself.

55.  Furthermore, there are significant interactions between zero pricing of the
browser and the non-price restrictions analyzed above. For example, by bundling IE with
Windows 98, Microsoft ensures that many end users will decide just to go with IE due to
convenience, since there is a nontrivial amount of effort involved to download and install
another browser after the end user’s initial boot of the PC, Because Microsoft does not
offer a cheaper version of the OS without IE installed, the zero price of IE simply
reinforces the convenience of buying a PC with IE preinstalled. Therefore, zero pricing
reinforces the anticompetitive effects of the OEM license requirement that IE cannot be
uninstalled. The agreements with certain on-line service providers, ISPs, and ICPs all
have elements which make it onerous to use a non-Microsoft browser when attempting to
access websites based on IE technology or which do not support non-Microsoft browsers.

Zero pricing adds a strong additional inducement for such distributors to go with IE.

56.  Microsoft’s decision to integrate the IE browser with the Windows 98
operating system suggests the browser is not just free now, but “forever” free, as long as

Windows 98 is used. In effect, Microsoft has made a binding, credible commitment to a
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free browser. That being true, for a rival {o enter or remain in the browser market, that
rival must be able to support a free browser with revenue from other sources. Even if
Microsoft chooses not to maintain a forever free policy by bundling IE and Windows 98,
consumers may form the expectation that such a policy will continue, causing the market

to “tip” in its favor more rapidly.

57. It is possible as a matter of theory that (possibly temporarily) free
distribution of browsers could be justified without anticompetitive concern, as a
penetration policy designed to expand Internet markets. However, given the forever free
commitment on the browser price, if the browser market “tips” easily, then if Microsoft
drives rivals from the browser market, entry barriers will arise, some as a result of network
effects, and some due to Microsoft’s contractual restrictions concemning the use of non-
Microsoft browsers. At that point, Microsoft can raise the price of its OS, the bottleneck
input, so as to exploit this extension of its monopoly power.” Alternatively, it could
increase referral fees from IAPs, or begin to charge for space on the desktop. In the end,

as others have observed, “there is no free browser.”

IV. Microsoft Will Recoup the Opportunity Costs of its
Contractual Restrictions by Maintaining
its Operating System Monopoly
58.  In the preceding discussion, I have established two points. First, Microsoft

has monopoly power in the market for OS that is protected to a considerable degree by

% See Michael Whinston (1990), “Tying, Foreclosure, and Exclusion,” American
Economic Review, Vol. 80, No. 4, pp. 837-859.

53 See Trwin Stelzer, “Why Janet Reno vs. Bill Gates is Good for Capitalism: In Praise of
Antitrust Law,” The Weekly Standard, December 1, 1997.
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natural entry barriers (such as switching costs and increasing returns to scale in
consumption) and by the artificial entry barriers created through its contractual policies
regarding competing browsers. Second, Microsoft has adopted contractual restrictions
with OEMs, ISPs, and ICPs which have a positive opportunity cost, but seem likely to
remove competing web browsers from their potential role as a platform for software
applications which would run on computers independently of the underlying operating
system. Such a platform would “commoditize” Microsoft’s Windows operating system, as

applications no longer would be specific to a given OS.

59.  Because the likely effect of Microsoft’s contractual restrictions will be to
remove the competitive threat to its operating system, Microsoft will likely recoup
whatever profits it has foregone from ICPs and IAPs due to its browser restrictions. These
restrictions are profitable overall because they will help to ensure Microsoft’s immensely
profitable OS business is without any serious competition for some time to come.
Therefore, I find it likely that Microsoft would recoup the lost profits associated with its

restriction through higher profits earned on its OS than if those restrictions were not

imposed.

60. In reaching this conclusion, I do not need to rely solely on my own
analysis. Microsoft’s senior executives have made it ¢lear in documents cited above that
they consider the browser platform threat to be serious and that their contractual
restrictions 'mgarding competing browsers are intended to tie any user benefits from these
technologies back to the use of Windows. The company’s actions have been entirely
consistent with this concern. Clearly, in Microsoft’s own calculations, the benefits from
protecting its OS monopoly outweigh the opportunity costs of the restrictions that I have

analyzed.
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V. Conclusions

ol. I have concluded that the Microsoft contractual restrictions that I have

analyzed are anticompetitive for four main reasons:

o The restrictions have reduced Microsoft's short-run profits below what could
have been achieved, were it not for the anticompetitive goal of diminishing the
threat to its OS monopoly that was posed by the browser as a compeling
alternative software platform;

» Microsoft appears able to recoup this foregone profit due to natural barriers to
entry in the OS market together with the artificial entry barriers made possible
by these restrictions;

» Microsoft has successfully restricted the use of competing browsers with the
explicit goal of removing them as a competitive threat to its OS monopoly;

+ The browser restrictions that I have listed in this declaration appear to have no
important Jegitimate purposes to offset their anticompetitive effects.

62.  What would be the consequence to consumers if Microsoft’s bundling and
restrictive practices enabled it to maintain its OS monopoly and create a monopoly in the
market for browsers? Consumers would be harmed in two significant ways. First,
virtvally all consumer and business users would pay prices for personal computers higher
than those that would exist in a competitive market. Given the increased reliance on
personal computers both at home and in the work place, even a small increase in price
would create substantial economic welfare losses. Second, and perhaps more importantly,
innovation in areas that threaten Microsoft would be inhibited. This could potentially

have significant adverse consequences for the pace and direction of innovative activity in

the software industry.
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63. How is it that Microsoft's anticompetitive behavior, aimed at maintaining
its dominance, could adversely affect the type and extent of innovation in the computer
software industry? As a general proposition, firms invest in research and development
only if they expect to earn, at a minimum, a competitive rate of return, that is, a return
equa. to that obtained on an investment of comparable risk. To the extent that Microsoft's
anticompetitive practices make it that much more difficult for an innovator to prove
successful in markets where Microsoft currently dominates, independent innovative
activity that might otherwise have been profitable may not be. At the extreme, if
Microsoft's practices were to erect an insurmountable barrier to successful entry in its core
monopoly markets, independent third party innovatien in these markets would be less
likely, and the prospects for technical advance in these markets would rely solely on the
efforts of Microsoft itself. While it does not seem likely that Microsoft's practices will
have quite so extreme an effect, it remains the case that innovative activity is likely to be
skewed inefficiently, as firms seek to "invent around" the Microsoft bottleneck, rather than

compete directly against it.

64.  Beyond any adverse effect on innovative effort in the PC operating system
market itself, Microsoft's practices threaten also to deter efficient innovative activity aimed
at developing technologies complementary to its operating system (such as Internet
browsers). As discussed earlier in this declaration, and as recognized in much of the
economics literature, even firms with monopoly power generally have an incentive to
encourage the development and success of products complementary to their own. All else
equal, this tends to enhance the value of the dominant firm's product. However, where the
development of such products and technologies has the potential eventually to threaten the
dominant firm's market power, for example, by creating a computing environment in which

application software would work regardless of which operating system was instalied

DECLARATION OF DAVID S. SIBLEY — PAGE 49



on the user’s computer, the deterring of efficient innovation in this area could be in the

self-interest of Microsoft.

65. In sum, Microsoft's actions are likely not only to affect the prices
consumers pay for products over which Microsoft has monopoly power, but also to affect
adversely the path of innovation in the computer software industry. The artificial entry
barriers erected by Microsoft (through bundling and its other restrictive practices) will
have the effect of impeding the natural tendency of the marketplace to provide improved
and alternative technologies that compete with Microsoft’s OS monopoly, reducing the

welfare of society as a whole.

1 declare under penalty of perjury that the foregoing is true and accurate.
Executed on May _/ { 1998 in Austin, Texas.

Dol  fpte,

David S. Sibley
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1] Q. NOW, WHAT HAPPENS TO THIS OSR 2 VERSION OF WINDOWS 95

10

11
12
13
14
LS
L6
.
18

L9

20
21
22
23

24

1F THE USER DELETES ALL THE FILES THAT MAKE UP IE 3.0 AND
THE RETAIL CHANNEL?

A. WHEN WINDOWS 95 BREAKS, IT WON’T WORK ANYMORE.

Q. AND WHY DOES THIS HAPPEN?

A. WELL, BECAUSE IF YOU WERE TO FOLLOW THAT PROCEDURE,
YOU WOULD HAVE TO DELETE SHARED-PROGRAM LIBRARIES; THAT
IS, FILES THAT ARE RELIED UPON BY WINDOWS 95 FOR ITS VERY

OPERATION.
Q. COULD YOU TELL US MORE GENERALLY WHAT IS A

SHARED-PROGRAM LIBRARY.
A YES. A SHARED-PROGRAM LIBRARY IS A COLLECTION OF

SOFTWARE CODE ‘THAT IS RELIED UPON AND USED BY MULTIPLE

OTHER APPLICATIONS AND, IN SOME CASES, BY THE OFERATING

SYSTEM AS WELL.
Q. AND DOES WINDOWS 95, THEN, RELY ON SHARED-PROGRAM

LIBRARIES?
A. YES, IT DOES.
Q. CAN YOU GIVE ME AN EXAMPLE OF A PARTICULAR

SHARED-PROGRAM LIBRARY.
A. YES, I CAN. COMCONTROL 32.DLL IS SUCH A

SHARED~PROGRAM LIBRARY.
Q. AND TELL US VERY GENERALLY WHAT DOES COMCONTROL

32.DLL DO?

251 A. WELL, THE NAME 1S SHORTHAND FOR COMMON CONTROLS. IT
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CONTAINS SOFTWARE HAVING TO DO WITH THE DISPLAY OF MENUS
AND TOOLBARS, FOR EXAMPLE.

Q. AND HOW WOULD AN APPLICATION, FOR EXAMPLE, USE

COMCONTROL 327
A, WELL, AN APPLICATION MIGHT CALL UPON THE SCFTWARE

CODE CONTAINED IN THAT FILE IN ORDER TO DISPLAY
INFORMATION ON THE SCREEN.

Q. AND HOW MIGHT WINDOWS USE COMCONTROL 327

A. FOR ESSENTIALLY THE SAME PURPOSE, FOR THE DISPLAY OF,
AGAIN, MENUS, TOOLBARS, OTHER ASPECTS OF THE GRAPHICAL

USER INTERFACE.
Q. NOW, MORE GENERALLY, HOW ARE SHARED- PROGRAM LIBRARIES

DISTRIBUTED?
A.  WELL, SHARED-PROGRAM LIBRARIES ARE DISTRIBUTED IN A
VARIETY OF WAYS. FOR EXAMPLE, WHEN AN OEM PRE-INSTALLS
WINDOWS 95 ON A PC, THE SHARED-PROGRAM LIBRARIES THAT
MICROSOFT SHIPS WITH WINDOWS 95 GET INSTALLED ON THAT
DISK. THAT'S AT THE VERY BEGINNING. THAT'S ASSUMING, FOR
EXAMPLE, A VERSION OF WINDOWS 95 THAT DOES NOT INCLUDE
INTERNET EXPLORER WOQULD THAT SHARED-PROGRAM LIBRARIES.
OTHER METHODS OF DISTRIBUTION INCLUDE, FOR
EXAMPLE, ADPLICATION SOFTWARE VENDORS THAT PRODUCE
APPLICATIONS LIKE INTERNET EXPLORER OR OTHER PROGRAMS,
OFTEN INCLUDES CERTAIN SHARED-PROGRAM LIBRARIES AND

REDISTRIBUTE THEM ON THE SAME MEDIA ON WHICH THEY

MILLER REPORTING CO., INC.
507 C STREET, M.E.
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DISTRIBUTE THEIR PARTICULAR APPLICATION SOFTWARE.

O. ARE THERE ANY OTHER COMMON DISTRIBUTION METHODS FOR
SHARED-PROGRAM LIBRARIES?

A. YES, THERE ARE. UPDATES TO THESE FILES APPEAR ON
MICROSOFT’ S WORLDWIDE WEB SITE, FOR EXAMPLE, AND ON SOME
OF THE CD-ROM SUBSCRIPTION PRODUCTS THAT WE ALLUDED TO
BEFORE THE LUNCH BREAK, TECH-NET, THE DEVELOPER NETWORK
AND SO FORTH.

Q. LET’S FOCUS AGAIN ON COMCONTROL 32. NOW, DOES THAT
SHIP WITH WINDOWS 957

A. YES, IT DOES.

0. AND IT'S PRESUMABLY WRITTEN BY MICROSOFT?

A. I BELIEVE THAT TO BE THE CASE.

0. OKAY. NOW, DID IT SHIP IN THE FIRST COMMERCIAL
RELEASE OF WINDOWS 95 BACK IN AUGUST OF 19957

A. YES.

0. NOW, YOU MENTIONED THAT APPLICATIONS WILL
REDISTRIBUTE, ON OCCASIONS, SHARED-PROGRAM LIBRARIES. WHY
WOULD THEY DO THIS?

A.  THEY DO THIS TO MAKE THEIR APPLICATIONS MORE
RELIABLE. IF AN APPLICATION RELIES UPON SOMETHING IN A
SHARED-PROGRAM LIBRARY THAT MAY NEED TO BE UPDATED, THAT
PERHAPS THE USER HAS AN OLDER VERSION OF ON THE PC’S HARD

DISK, REDISTRIBUTING THE SHARED-PROGRAM LIBRARIES AWAY

FROM THE SOFTWARE APPLICATICN VENDCR TO INSURE THAT IF THE

MILLER REPORTING CO., INC.
507 ¢ S1REET, W.E.
WASHINGTON, D.C. 20002
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USER DOES, IN FACT, HAVE AN OLDER VERSION OF THAT FILE,
THE NEWER VERSION NECESSARY TO SUPPORT THE APPLICATION
WILL BE COPIED OVER ONTO THE USER’S PC. IT'S & WAY OF
GUARANTEEING A MINIMUM LEVEL OF SHARED PROGRAM CODE
REQUIRED FOR THE APPLICATION.
Q. AND WOULD THIS INCLUDE APPLICATIONS THAT ARE WRITTEHN

BOTH BY MICROSOFT AND BY VENDORS OTHER THAN MICROSOFT?

A. YES.
Q. DO YOU KNOW OF ANY APPLICATIONS SPECIFICALLY THAT DO

DISTRIBUTE SUCH SHARED-PROGRAM LIBRARIES?

AL YES.

0. BESIDES IE, CAN YOU GIVE ME AN EXAMPLE OF SUCH AN
APPLICATION.

A. YES, MICROSOFT'S WORD 7 IS AN EXAMPLE.

0. AND DO YOU HAVE ANY OTHER EXAMPLES THAT ARE BY A
VENDOR OTHER THAN MICROSOFT?

A. YES. WE HAVE CHATTED ABOUT SYMANTEC'S NORTON
UTILITIES. THAT'S ANOTHER EXAMPLE OF SOFTWARE SHIPPED BY,
IN THIS CASE, A THIRD-PARTY VENDOR THAT CONTAINS
SHARED-PROGRAM LIBRARIES.

0. ©Now, IN THE CASE OF THE NORTON UTILITIES PRODUCT,
WERE YOU ABLE TO IDENTIFY ANY PARTICULAR SHARED-PROGRAM
L,IBRARIES THAT CAME WITH THE NORTON UTILITIES PRODUCT?

. YES. FOR EXAMPLE, THE COMCONTROL 32.DLL FILE THAT WE

MENTIONED ERRLIER IS INCLUDED WITH THE NORTON UTILITIES

MILLER REPORTIHNG CO., INC.
507 ¢ STREET, !MN.E.
WASHINGTON, D.C. 20002
{702} £485-£6AR
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3.0 CD.

0. SO, WHEN YOU INSTALLED NORTON UTILITIES ONTO THAT PC,
LET'S FOCUS ON WHAT HALPPENED TO THAT COMCCNTROL 32 .DLL
FILE.

A. CERTAINLY. NORTON UTILITIES COPIES ITS VERSION OF
THAT FILE ONTO THE USER‘S COMPUTER OR HARD DRIVE.

0. WHAT HAPPENS TO THE VERSION THAT WAS THERE ON THE BC
ALREADY?

A NORTON UTILITIES ACTUALLY RENAMES THAT PARTICULAR
FILE WITH A OIFFERENT SUFFIX _NU2 FOR NORTON UTILITIES 3.
HINDOWS 95 WOULD NOT RECOGNIZE THAT FILE WITH THAT NAME,
BUT THIS IS8 SIMPLY TO PROVIDE A WAY FOR THE USER OR FOR A
TECHNICIAN TO GO BACK TO THAT EARLIER VERSION, IF IT
BECAME NECESSARY FOR SOME REASON.

0. BUT IT'S NOT USEFUL TO THE OPERATION?

A. NO, WINDOWS 95 WOULD NOT SEE IT.

0. NOW, IN THE CASE OF WORD 97, THERE ARE SHARED-PROGRAM
LIBRARIES INCLUDED WITH THAT PRODUCT AS WELL?

A. YES, THERE ARE.

Q. BND WHAT HAPPENS, THEN, WHEN YOU INSTALL WORD 97 TO
THOSE SHARED-PROGRAM LIBRARIES?

A, WELL, WHAT HAPPENS IS THAT THE SETUP PROGRAM LOOKS TO
<FE IF THE USER HAS AN OLDER VERSION OF ONE OF THOSE
SHARED-PROGRAM LIBRARY FILE. AND IF SO, THE SETUP PROGRAM

COPIES OVER THE NEWER VERSION CONTAINED ON THE WORD 97 CD.

MILLER REPORTING CO.. INC,
507 C STREET, N.E.
WASHINGTON, D.C. 20002
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Q. Wow, IF YOU INSTALL WORD 97 AND NORTON UTILITIES AND
THEN REMOVED THEM USING THE ADD/REMOVE UTILITY THAT WE
WERE TALKING ABOUT EAKLIER, WHAT HAPPENS?

A. THE PROGRAMS ARE EFFECTIVELY REMOVED; THEY ARE NO
LONGER AVAILABLE,

O. SO CAN A USER--CAN A USER USE EITHER WORD 97 OR
NORTON UTILITIES AFTER THEY HAVE BEEN REMOVED IN THIS
FASHION?

A. NO.

0. AND WHAT HAPPENS TO WINDOWS AFTER YOU HAVE REMOVED
THEM IN THIS FASHION?

A. NOTHING UNTOWARD. EVERYTHING WORKS FINE.

0. AND WHY IS THIS THE CASE?

A. BECAUSE THE DE-INSTALLATION OF THE REMOVAL SEQUENCE,
THE SCRIPTS THAT WE ALLUDED TO EARLIER THAT RUN WHEN YOU
ACTUALLY USE THE Ann/aémdvn PROGRAMS UTILITY, LEAVE THESE
SHARED-PROGRAM LIBRARIES IN PLACE.

O0. NOW, LET'S FOCUS ON IE 3. HOW DOES THE MICROSOFT
PROPOSAL TO REMOVE IE 3 FROM OSR 2 BY HAVING THE OEM
DELETE ALL THE FILES THAT MAKE UP IE 3 AND THE RETAIL
CHANNEL AFFECT THE SHARED-PROGRAM LIBRARIES THAT ARE
DISTRIBUTED WITH IE 37

A. ONE WOULD HAVE TO DELETE THOSE FILES.

Q. AND IF YOU DELETE THOSE FILES, WHAT HAPPENS TO

WINDOWS?

MILLER REPORTING CO., INC.
507 © STREET, K.E.

WASHINGTON, D.C. 20002
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
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125 BROAD STREET
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THE -- WHAT IS HAPPENING INTERNALLY BEHIND THE SCENES IN
THIS PROCESS OF REMOVING IE?

A. YES. I HAVE LOOKED AT THIS AND WHAT HAPPENS -- WELL,
SEVERAL THINJS HAPPEN. A NUMBER OF FILES GET DELETED FROM
THE DISK. THE DESK-TOP ICON GOES AWAY. THE "START MENUY
ENTRY GOES AWAY. VARIOUS CHANGES ARE MADE TO WINDOWS 85
CONFIGURATION FILES, AND ALL OF THE ACCESS MECHANISMS FOR

INVOKING OR RUNNING INTERNET EXPLORER AT THAT POINT ARE

GONE.
THERE IS A SEQUENCE OF STEPS THAT ARE CONTAINED IN

A SCRIPT THAT DEPINES PRECISELY WHAT THE COMPUTER IS
SUPPOSED TO DO WHEN THE USER GOES THROUGH THIS PROCEDURE.
Q. NOW, AT THIS POINT I WANT T9 TURN TO THE HEARING THAT
WAS CONDUCTED BY THIS COURT OM DECEMSER 19TH OF 1997. DID
YOU REVIEW A TRANSCRIPT OF THAT HEARING?

A. YES, I DID.

. AND DID YOU READ THE DESCRIPTION THAT THE COURT GAVE OF
PHE DEMONSTRATION HE SAW CALLED "UNINSTALLATION OF INTERNET
EXPLORER"?

A. YES.

Q. NOW, STARTING AT THE POINT AT WHICH YOU HAD ALREADY PUT
IE -~ REINSTALLED IE AND MADE IT AN ENTRY IR ADD/REMOVE

PROGRAM MENU, HOW DID THE COURT'S DEMONSTRATION COMPARE TO

WHAT YOU DID?

A. WHAT HAPPENED WAS THE SAME.

51
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Q. OVERALL, TAKING THE WHOLE PROCESS INTC ACCOUNT, WERE
THERE ANY DIFFERENCES BETWEEN WHAT YOU DID AND WHAT THE
COURT SAW THAT DAY?

A. YES. THE ONLY DIFFERENCE WAS THAT I HAD TO GO THROUGH
THE PROCESS OF BASICALLY RETNSTALLING INTERNET EXPLORER ONTO
THE PC IN ORDER TO GET THAT LINE TO SHOW UP IN THE LIST OF
INSTALLED PROGRAMS.

Q. NOW, BESIDES THE SPECIFIC PROCEDURE THAT YOU FOLLOWED
HERE TO REMOVE 1E, DID YOU REVIEW BNY OTHER ALTERNATIVES TO
ACHIEVE THE REMOVAL OF IE?

A. YES.

0. NOW, MR. WEADOCK, I HAVE HANDED YOU TWC EXHIBITS -- TWO
DOCUMENTS MARKED GOVERNMENT’S EXHIBIT -- MARKED FOR
IDENTIFICATION AS GOVERNMENT'S EXHIBIT 4 AND GOVERNMENT'S
EXHIBIT 5. LET’S START WITH GOVERNMENT’S EXHIBIT 4. DO YOU
RECOGNIZE WHAT THIS IS?

A. YES. THIS IS5 ANOTHER KNOWLEDGE-BASE ARTICLE FROM
MICROSOFT.

Q. AND GOVERNMENT'S EXHIBIT 57

A. YES. THIS IS AN ARTICLE FROM COMPUTER RESELLER NEWS,
DATED DECEMBER 138, 1997.

Q. AND HAVE YOU REVIEWED THESE ARTICLES BEFORE?

A. YES, I HAVE.

Q. GENERALLY, WHAT DO THEY DEAL WITH?

A. THEY DEAL WITH METHODS OF REMOVING INTERNET EXPLORER
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FROM WINDOWS 95.

MS. WAN: YOUR HONOR, WE OFFER GOVERNMENT’S 4 AND

57

MR. HOLLEY: YOUR EONOR, I JUST OBSERVE FCR THE
RECORD THAT GOVERNMENT’S EXHIBIT 4 IS NOT, IN FACT, AN
ACCURATE REFLECTION OF WHAT APPEARS ON THE WEB PAGE, BUOT I
DON’T THINK IT DIFFERS IN MATERIAL RESPECTS. THERE ARE TAGS
IN THIS DOCUMENT THAT SHOULD SHOW EITHER TEXT OR PICTURES.
AND I AM NOT OBJECTING. THE TEXT IS CORRECT, BUT THE PAGE
WOULD NOT LOOK LIKE THIS IF YOU WENT TO THE WEB. WITH THAT

NOTATION FOR THE RECORD, I HAVE NO OBJECTION.

THE COURT: VERY WELL. GOVERNMENT’S 4 AND S5 ARE

ADMITTED.
{WHEREUPON, GOVERNMENT'’S
EXHIBIT NUMBER 4 AND 5 WERE
RECEIVED IN EVIDENCE.)

BY MS. WAN:

Q. LET’S FOCUS ON GOVERNMENT’S EXHIBIT 4 FIRST. NOW, WHAT
DOES THIS MICROSOFT DOCUMENT DESCRIBE?

A. YES. THE TITLE IS “HOW TO REMOVE AND REINSTALL IE 3.0

FOR WINDOWS 95."

Q. AND HOW DOES THE PROCEDURE THAT IS QUTLINED THERE

COMPARE WITH WHAT YOU DID?

A. IT’S QUITE SIMILAR. THERE IS ONE DIFFERENCE IN THAT

THIS PARTICULAR KNOWLEDGE-BASE ARTICLE RECOMMENDS THE
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DELETION OF A COUPLE OF FOLDERS AT THE END OF THE PROCESS,
SPECIFICALLY MICROSOFT INTERNET AND WINDOWS/TEMPORARY
I{NTERNET FILES -- THOSE TWO FOLDERS. PRETTY MUCH KIND OF A

TIDYING UP OR A HOUSEKEEPING STEP.

Q. WHAT IS THE IMPACT ON THE USER IF YOU WERE TO TAKE THESE
TWO ADDITIONAL STEPS?

A. ©OH, I DON'T THINK THE USER WOULD SEE ANY DIFFERENCE,
OTHER THAN THAT THEY WOULD HAVE A LITTLE BIT MORE FREE
HARD-DISK SPACE AFTER DELETING THESE DIRECTORIES.

Q. NOW, LET’'S TURN TO GOVERNMENT’S EXHIBIT 5, WHICH WAS THE
NEWS ARTICLE.

A. RIGHT.

MR. HOLLEY: YOUR HONOR, I OBJECT TO THE USE OF
THIS ARTICLE IF MS. WAN INTENDS TO INTRODUCE IT FOR THE

TRUTH OF WHAT IT SAYS.
MS. WAN: YOUR HONOR, I AM NOT INTENDING TO
INTRODUCE IT FOR THE TRUTH OF WHAT IT SAYS. I AM MERELY
OFFERING IT TO SHOW THAT THERE ARE OTHER -— THAT THERE WERE
REPORTED IN THE TRADE PRESS OTHER ALTERNATIVES TO REMOVING
IE, BUT NOT NECESSARILY THAT THOSE ALTERNATIVES WOULD WORK.
THE COURT: AS SO LIMITED, DO YOU STILL OBJECT?
MR. HOLLEY: IfM SORRY, YOUR HONOR.
THE COURT: AS SO LIMITED, DO YOU STILL OBJECT?

MR. HOLLEY: I WITHDRAW MY OBJECTION, YOUR HONOR.

THE COURT: VERY WELL.

5.
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BY MS. WAN:

Q. OKAY. NOW, DID YOU REVIEW GOVERNMENT'S EXHIBIT 5, THE
NEWS ARTICLE?

A. YES.

Q. AND WHAT DOES IT RECOMMEND? WHAT DOES IT SUGGEST AS A

WAY OF REMOVING IE?

A. IT RECOMMENDS SIMPLY THE DELETION OF A SINGLE FILE,
IEXPLORER. EXE.

Q. AND HOW DOES THIS COMPARE WITH THE PROCEDURE THAT YOU
ACTUALLY FOLLOWED?

A. WELL, THE PROCEDURE THAT I FOLLOWED INVOKING THE
ADD/REMOVE PROGRAMS UTILITY TAKES SEVERAL STEPS ABOVE AND
BEYOND THIS SINGLE STEP.

Q. S0 DOES IT INCLUDE -- DOES IT ALSO INCLUDE THIS STEP?

A. YES, IT DOES.

Q. NOW, YOU MENTIONED EARLIER THAT GOVERNMENT’S EXHIBITS 3
AND 4 CAME FROM SOMETHING CALLED THE "MICROSOFT KNOWLEDGE
BASE." CAN YOU GIVE US A LITTLE MORE EXPLANATION OF WHAT
THAT IS?

A. YES. THE KNOWLEDGE BASE IS A COLLECTION OF QUITE A
NUMBER OF ARTICLES, TECHNICAL NOTES, AND ADVISORIES, PUT
TOGETHER, I UNDERSTAND, BY MICROSOFT PRODUCT SUPPORT
SERVICES. THIS INFORMATION IS AVAILABLE VIA MICROSOFT'S WEB
SITE. 1IT IS AVAILABLE IN OTHER FORMS AS WELL VIA THE

TECH-NET CD-ROM SUBSCRIPTION THAT ONE CAN PAY FOR AND
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SUBSCRIBE TO. ALSO, IF YOU ARE A MEMBER OF THE MICROSOFT
DEVELOPER NETWORK. I MEAN THERE ARE ANY NUMBER OF WAYS THAT
USERS AND TECHNICAL PEOPLE CAN ACCESS THESE KNOWLEDGE-BASE
ARTICLES.

Q. YOU MENTIONED TECH-NET. WHAT IS THAT, BRIEFLY?

A. WELL, TECH-NET IS A PRODUCT -~ A MICROSOFT FRODUCT THAT
SUPPLIES EACH MONTH ONE OR MORE CD-ROMS CONTAINING, AMONG
OTHER THINGS, KNOWLEDGE-BASE ARTICLES LIKE THESE.

Q. IS5 TECH-NET RELATED TO PRODUCT SUPPORT OR IS IT A
PRODULT ITSELF?

A. I WOULD CONSIDER IT A PRODUCT -— A MICROSOFT PRODUCT.
TECH-NET. IT IS SOMETHING THAT YOU CAN BUY BND SUBSCRIBE

TO.

Q. IS IT IN THE NATURE OF DOCUMENTATION OR A PRODUCT THAT
ONE WOULD -——

A. IT'S IN THE NATURE OF DOCUMENTATION. THEY ALSO
INCLUDE -- MICROSOFT ALSO INCLUDES IN TECH-NET SOFTWARE
UPDATES, SERVICE PACKS, AND VARTIOUS OTHER
UPDATE~-AND-MAINTENANCE SOFTWARE.

Q. NOW, GOING BACK TO THE KNOWLEDGE-BASE MATERIAL, IN THE
COURSE OF PREPARING FOR WRITING YOUR BOOKS AND TEACHING YOUR
SEMINARS, DO YOU HAVE OCCASION TO LOOK THROUGH THE
KNOWLEDGE-BASE ARTICLES?

A. YES, I DO. FREQUENTLY.

Q. AND WHAT TYPE OF INFORMATION IS CONTAINED IN THESE
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ARTICLES, AGAIN?

A. WELL, A LOT OF THE TIME IT'’S ADVICE ON HOW TO DO
SOMETHING THAT ISN‘T PROPERLY EXPLAINED IN THE STANDARD
MICROSOFT DOCUMENTATION, ADVICE ON WHAT TO DO IF YOU RUN
INTO CERTAIN KINDS OF COMMON PROBLEMS, AND THAT SORT OF
INFORMATION.

Q. NOW, DO THESE KNOWLEDGCE-BASE ARTICLES EVER WARN USERS
ABOUT THE CONSEQUENCES OF PERFORMING CERTAIN PROCEDURES?

A. YES. THEY CERTAINLY DO. I AM IN THE MIDDLE OF WRITING
A BOOK ABOUT SOMETHING CALLED "THE WINDOWS 95 REGISTRY,"
WHICH IS KIND OF A CENTRAL STOREHOUSE OF CONFIGURATION
INFORMATION ABOUT WINDOWS $5. AND I THINK THAT EVERY
KNOWLEDGE~BASE ARTICLE THAT I HAVE SEEN THAT HAS ANYTHING TO
DO WITH THE REGISTRY HAS A VERY CLEAR WARNING THAT YOU CAN
DAMAGE WINDOWS 95 IF YOU LUN‘T KNOW WHAT YOU’'RE DOING WHEN
MODIFYING THE REGISTRY, AND IF YOU DON'T KNOW WHAT YOU’'RE
DOING, YOU SHOULDN‘T FOLLOW THE STEPS OUTLINED IN THE
KNOWLEDGE-BASE ARTICLE.

Q. NOW, AT THIS POINT I WOULD LIKE TO DIRECT YOUR ATTENTION
BACK TO THE TWO EXHIBITS, COVERNMENT 'S EXHIBIT 3 AND 4,
WHICH WERE THE TWO MICROSOFT KNOWLEDGE-BASE ARTICLES.

A. OKAY.

Q. WHAT IF ANY WARNINGS ARE THERE IN THESE TWO DOCUMENTS TO
THE USER OF THE IMPACT ON WINDOWS OF UNINSTALLING IE, USING

THE PROCEDURES THAT ARE DESCRIBED IN THOSE ARTICLES?
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A. WHAT IF ANY WARNINGS APPEAR?
Q. YES.
A. I DON‘T SEE ANY WARNINGS OF ANY KIND.
| M3. WAN: YOUR HONOR, AT THIS FOINT I THINK WE’RE
AT A CONVENIENT BREAKING POINT, IF IT’S CONVENIENT FOR THE
COURT AS WELL.

THE COURT: ALL RIGHT. I THINK IT IS.

WE WILL TAKE OUR NOONTIME RECESS AND RECONVENE AT
2:00 O'CLOCK.

(WHEREUPON, AT 12:22 P.M., THE ABOVE-ENTITLED

MATTER WAS RECESSED TO RECONVENE AT 2:00 O‘/CLOCK.)

CERTIFICATE OF REFPORTER
THIS RECORD IS CERTIFIED BY THE UNDERSIGNED REFORTER TO

BE THE OFFICIAL TRANSCRIPT OF THE PRGCEEDIHGS INDICATED.
f,

L tlceer //J/ LAt

T

PHYLLIS MERANA
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How to Uninstail Internet Expiorer 4.0

Last reviewed: October 17, 1997
Articla 1D: Q174265
The informatits in this article applies to:

« Microsoft Interoet Exploter version 4.0 foc Windews 95
« Microsoft [xteenet Explorer version 4.0 for Windows NT 40

SUMMARY

This articls describes bow 1o uninstakl (or remaves Intemnat Explorer 4.0 (verzion 4.71.1712.5). For information about uninstatling
fnwsenet Explorer Platform Preview 2.0 {verslon 4.71.1008), please sec the following artécle in the Mictosoft Knowledge Boge:

ARTICLE-ID: QIZ0T5T
TITLE . Uninatalling Internst Beplorer 4.0 platcform Breview 2.0

When to Remove Internet Explorer

Remove [nternet Explorer 4.0 before you perform any of the following acticas:

» [nstailing an aviisr version of Interoet Explorer 130,301 01 3.0,

» Resweing 2 regisicy (Systemdator Userdary that wae creatcd before you instalted Inrarner Exploger &0 {(his appliss 10
Micrasolt Windows 95 only)-

= Using s Windaws NT Emergency Recovery Disk (ERD) you crexted before you insalled Intzmet Explocer 4.0 tthis

agpibes 1o Windows NT onky)-

Upgrading to a laser release of Intemet Explones 4.8.

Reinstalling your operating system (Windows 35 o Wisulows NT).

Installing or yninsealling oparating system upgeadas (for example, Windaws 93 Service Pack 1),

& #

a4

Uninstailing Internet Explorer 4.0 May Not Be Supported

There are scaw configurstions in which ucinswailing Internet Explovee 4.0 does not work. Urinstalling Intemet Explorer 4.0 {2 not
supported in the foliowing siuations:

» Tntemer Explarer 4.0 is insudled in ousltiglle operating sysiem insellations (Windows 95, Windows &5 OEM Service
Release 2. or Windows NT 4.0) on the sazme logies! bard disk. 1f you need 10 run Internes Explorer 4.0 in mbiple
OpeTaLing SYSWMs, yoU ovust install each operating sysbem on a separats logical drive.

. You have remaved the Internet Explorer 4.0 packup files. If you removed

the backup files. you are unable to uningtall Incernetr Explorer 4.0
witheut reinstalling Windows into a difrarent folder, For additional
{informsaticn, please see the tallowing article in the Micrasoft ¥nowlkedge
Bagse:

ARTICLE-ED: £172913
TETLE . Uninstall Internet Explorer 4.0 Option Is Missing
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MORE INFORMATION

Before you aninstl] Internet Exploter. quit all running programs. For information abatt probims that can occur if you 4o oot
quit all rnning programa before arsinacaiting Intermct Explorer. please see the following article in the Micrsolt Kaowiedge Base:

APTICLE~ID: QLE5646
TITLE . Pregrass Settings Lost After Internat Explorer Setup of
Drinatall

To uninstall Intemet Explorer +.0 In Windows 95 and Windows NT 4.0, foltow these steps.

NOTE: You must have admipistrative privilege? o instafl and uninstal] Intemer Explocer 4.0 o0 Wiedows NT. This ieaudes
baving administrative privileges the first time poa stact your computer Afer 10U install or uninstall Tetermer Explorer 4.4,

L I Conmol Panel. double-click AdYRemove Programs. and then click the InstallUninstatl tab.
2 l.nmMﬂmmmcmmmhwﬁmmhmmmcmmmm

3. in the Totermes Explocer 4.0 Active Semp dialog box. click “Urinstall Tnternet Exphorer 4.0 aned all its componteas.” and
then click Advanced 1o specify any additional compopests You Rt I repove.

4. ChekOK.
5, When Setup starts in Mainwnsoce mode. click Remave All.
[f there are asy files in ibe Recyele Din. you recelve the following message:

fnternes Zxplorer 4.0 has modified the format of the
Recycle Bin.

If you want ©o kesp any of the items Sirrently it the
Reeycle Bin, open the Recycle Bin and move the items
to a diffarent location.

To permanently deleate all items from che recycle Bin
and continua, c¢lick OF-

Click OK aftar checking that there are no files in the Recycle Bin thal you st (o restore,

Known Issues with Uninstalling

» Office 97 files may be remmoved after you wninsial] Inseenet Exploter 4.0. This problem only vcours if you instll Internet
Explarer 4.0 befoee you install Microsoft Office §7. and tben uninstall Inernat Explorer 4.0,

For addittonal information, please see the following article it tye Micrasaft Kpawisdge Base:

ARTICLE-ID: QAT4431
TITLE : CEFFYT: Problems Ocour After Removing HS Thzapnet Eglorer 4.0 A\ 7 \*»
PARWER : A\ ** Microsoft support enginsers should connect to the OFFICE roil-up
v databaga. ‘

* When you uninstal] Internet Exploret 4.0, somme uses a+tEngs are retarned 10 opermiing syssem defaulis. For sidinional
informasion about this problem. sea the following aticle in the Microsofs Knowledgs Base:

ANTICLE-ID: QLTI
TITLE : Uninsralling Internst Explorer Restoraz Defanlt Sattings

¢ You cannat uninsell Micresadt Ples! for Windows 95 ater uninstalling Internet Explorec 4.0 Using the Remave AR
option in Micrasoft Phust Maintessnco-mode Scrap results in the followimg exnar quessage:

Custem Actien Errpre  The system cannot £ind the specified file.
For additions] information sbout iaitstalling Micresoft Plus). see the (ollowing article in the Micrasofl Knowledge Base

ARTICLE~ID: 165633
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TEPLE : Cannot Bemove Microsofr Plus! Aftar Installing Internet Explorer

When you sninssall Intemet Explocer 4.0, any cetificarcs obtaiged after you insealied Inpernet Explores 4.0 are pemoved.
Cetificaies shtsined prior to instailing Internet Explorer 4.0 8¢ not removed. Foe additional informanon. phese sex e
following atacle in the Micasoft Knowledge Bose:

ARTYICLE-TD: Q174930
TITLE : Uninscaliing Internet xplorer 4.0 Removas Certificaces

Sees registry estries and Gles remaln on your computer.

All cacnponents may not be ininstalled. You can wninstall individual companents by clicking AddRemove Programs in
Comlym&c&ﬁ;gmmmhmﬁszdimmmpmmmmmaw.

I you install Internet Explores 4.0, install & progras., and then wninstal] Intermex Explorer 4.0, some prograzns may no¢
wwkpmpcdmMbcmmtﬂﬁn;gﬁw&ﬁm&ﬂ.ﬂamhmmm*m«%nﬂmﬂ&cmm

If you uninscall Enternet Explorer 4.0, Imeroet icons may revan in ather programs such ag Microsei Word snd
Microsoft Excel. If you click thess jcons, nothing happens becaase no browser is instalbsd.

Ganeral Troublashooting

I Maintepanoe-mode Setup dots nod wark o7 YOou caanot fun Senip, iy o of the following metbods:

-

In Windaws 95, ry restarting your computer in Safa mode. and then use the AddRemove Pragrams toak in Control
Panel ko sningeall Intsrnet Explocer 4.0, To restuct the compuser in Safe mode, olick Start. click Shat Dowit. click Restat
mmew.wdmmYnWM)wmwe‘ﬁumgWMMﬁ" mrexzage, press the F3 key, and then
choose Safe Mode from the Startup ment.

+ Heirsoalt Intermes Explorer 4.0, and then yainstat] it.
o In Windaws 95, restora & reglstry created before installing Internet Explorer 4.0, and then use the [enmmove 1ol to resiore

vour sbell fibes. For more information, see the fallowing article in the Microsoft Knowledpe Base:

ARTICLE-ID: 146323
TITLE : Removing Internet Explorer 4.0 for Windows 35 Taing Ierssove. axe
Iz Windows NT, use an ERD created befors installing Intertet Exploree 4.0 10 replace peotstary systam files, xnd then
rus the Ieresnove kool fo Testare previous sbell components. For mons infooration, 5ot ibe following article in the
Microsoft Knowlodge Base:

ARTICLE-ID: gQle63id

TITLE : Removing Internet Explorer for Windews NT 4.0 Using Ieremove.oxe

Raiosiall your opernting system and previous browser ina ~chean® folder, of restooe from a complete sysen backup made
before installing Inwernet Explorer 4.0

g o T /S
sl ) SRy
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Additional query words: 4.00
Keywards : meient msiewd5 Kbsetup
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ADVISED OF THE POSSIBILITY OF 3UCH DAMAGES. SOME STATES DO ROT ALLOW THE EXCLUSION

OR LIMITATTON OF LIABE ITY FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES $0 THE FORBEGODNG
LIMETATION MAY NOT APFLY,
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Removing Interaet Explorer 4.0 for Windows 95 Using Ieremove.axa

Last reviewed: October 17, 1997
Article ID: Q166313
The information fn this article applles to:

» Micosoft [atemet Explores version 4.0 foc Wirkdows 85
SUMMARY

This artcle describes bow to remave In=met Explorer 4.0 for Windows 95 using the Teremave.exe [valand a regusiry thak was
treasd befors you installed [ntemet Exploner 4.0 {far axample, Systeam. L5t}

Follow the steps dascribed in s aticle in e following situadions:
» You trisd to uninstall tnsmmel Explocer 6.0, but you weze unshle 10 do sa.
s You geswored a registny thut was ceated beatoce you inztalled Intemet Explores 4.5 while Intemet Exploce 4.5 was siild
ineeatbed on your COMpHS.
Biara that you do ot noed © perform step 1 in tha “More laformacicn” seedon in this article under this conditica.
Do not follow the steps described ia this articls in the following situations:
. » You bhava st wied o eainicall nemet Expiomd.ﬂbyusingibeﬂmmﬂbadm:hcmlmwmguﬂd::
ARTICLE-ID: QLI{IRS I
TETLE : How ©o [ingtail Intormet Explorer 4.0
« You have removed the Intemet Explopes 4.0 baciosp fites. I you cemoved the backup (les and yau an usssbbe 1 uninstmdl

Tateroet Peplocer 4.0 by uslng the staps describad in e article Lo che previous bulletsd item. you canol remove Iarermes
Explacer 4.0 weithaut reinsialling Microsoft Wisdaws 95 in a differeac folder,

MORE INFORMAYION

To remove [npemer Explicer 4.0 by using te [eremove cxe 100] arkd 3 registry that was creand before you instalied Inlecoet
Explores 4.5 follow thess steps: |

1. [Fyouhave sotalready done 55, eestore 3 registry that was creabed befare you installad Snternet Explocet 42,

PECFTE: Internet Exploses 4.0 eoplaces ihs ocipinak System Y5t file with a copy of the pegistry roeated during he Temereret
Explorer 4 Oirerallation. The otiginal System.dst fle is swved in the Integrassd Browscrdas flls {tntege—bdan ducing e
Tatemet Explocer 4.0 installation.

Ta extract the original Systemm. It file from @e Integr- 1 dat file. type the following comuromds ar4 comumend prampt
Press ENTER after ¢ach command

ed <path>\uninst-~1
ateeib intege-l.dat -h
jextrast ;L <dir> iBCegr-k.dag system.ist
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wissrs <paths is he path to the folder in which {nternet Exploter i installed, and <ic> is the folder in which the
esgacted (e will be saved.

Eoc ackfitional information about using the Systson, L5t file o restore the registry 1o the stase when you fimst stared
Windows 95 tmccessfully, see the following anicle i the Microsoft Koowledpe Base:

ARTICLE-ID: L3143l
TIYLE : How to Troublashoot Reglstry Errors

2. Restart the computer. When you see the "Starting Windows 937 message, press the F8 ke, and then choose Siie Mode
Comumaned Prompr Only from the Startup meny. ’

3. Type the following commands. presxing ENTER after each command

cd <path>iuninst~l

actrib integr-i.dat -h

iesctract integrel.dac

copy ahelllZ dll c:\windowsisystem
copy explorer.exe &iiwindows

whea:WisﬂmpadimlbcﬁGMﬂMwlﬁchInumtE;ghmismum. “
4. Restarythe: comIputer,
3. Click Staat. click Run, type 1ba following command in the Open box {with guotation eariesn, and then click OX

sematil>tleremove . exe® fi:*cpathl> vintegracad browser.dat”
/n:=<path3>\iedbak,. daes""
where <pfiL> is b full pach o the [eremove exe file, <path> is 1ba fuil pach to b Integrated Browser.dat (Ge, and
<puth3> is the fall paeh to be tedbak.da file, For cxample, if the Tesemave aze fils is locazed In the C:iWindowiSystem
foldes, tha Inkegratcd Browser.dat file is located in the C:\Program Files\Imiemet Exploeer Chasscall Infoqrarion folder.
2o the Tedbak dat file iz located 1o the C\Windaws foldar, trpe the folblowing command {with quotstion marksy

o \windows\systesilerenove . axe” Ji:"o:\program Filesiinternet
axploreriuninstal) informationiintegraced hrowser.-dat®
/nx e \windows\ledbak . dat”

—r————

& Click Q. eHek Yes, and then restart yoar comptiter alter e Teremone.exe twol is finished nenaing.

7. Reinstall Intermet Explacer 4.0, and tben uninstall it For infoymation sbout bow 10 uninssall Intemet Explorer 4.0, please
see the following neticle in tbe Micrasolt Koowledge Base:

ARTICLE-ID: 0174365

FPTLE ; How to Unipstall Ynternet Explorsr 4.9 This stop iz neceseary Lo ebsurs
what the additional components included wich Inteimec Explorer 4.0 are removed,

NOTE: Ieremove.exe s a command line axecutable designed to remove Internet Explorer and It's
components. leremove.gxe may not remove intamet Explorer without using command kne options.
For information about the command line options avialable for leramove.exe, type "IEREMOVE /27

{without quates).
(3 thia imformation help arvswet
youT guastion? oy
O Yes R

O Ne

O owwtapy T EE
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Additional query wands: 4.00
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fssua type : kbhowto

THE INFORMATION PROVIDED I THE MICROSOFT ENOWLEDGE BASE 18 PROVIDED "AS 15" WTTHOUT
WARRANTY OF ANY XIND. MICROSGET DISCLAIMS ALL WARRANTIES, EITFER EXPRESS OF, IMPLIED.
RNCLUDING THE WARRANTIES OF MERCHANTABTLETY AND FITNESS FOR A PARTICULAR PURPOSE IV
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How to Manually Uninstall Internet Explorer 4.0

Last reviewed: October 24, 1957
Articte 1D: Q175610
The information ks this artide applies to!

* Micosolt Ieternet Explorer wersion 4.0 for Windows a3

SUMMARY

-This article describes bow to gesmmally wninsall Enternst Expiores 4.0 for Windows 95 when you are usable 10 uninstall Interpes
Explocer with the AddRemove Progrms wat in Control Pascl. or the lemovesae wol.

NOTE: Do mot follow the sieps in tis article if you bave nol tried 1 oninstall Internet Bxplorer 4.0 by using the steps described i
tbe Tollowing Microsoft Koowledge Pase amicles:

ARTICLE-LID:
TrLE . How co Uninstall Internct Explorar 1.0

ARTICLE-1D: 0388313

TETLE : Reswoving Intermot Explerer 4.0 for windowg 35 Using
Taremove, gxe

MORE INFORMATION

Te wainsall Internes Exploner 4.0 after trying tie steps in the ardches listed above, use the followits seps.

ROTE: If e Wisows Desicop Update is nat insealled on your cORpULs. o Windows 95 does nod skt skip o sup 4,
{, Click Stut. point o Setiings, chick Control Panel, and ®en click Add/Remave Programs.
7. O the Ingedl/Uninstml tab, click Microtalt Iitesnes Exploer 4.0. and then click AddRemove.

3. Chck "Regove te Windows Deskiop Update companent, but keep the Inemet Explaces 4.0 Web browsee ™, olick OK
30 then click OK.

NOTE: Even though you are unsble v uninstall Ensomes Explocer 4.0, the option to uninstall the Windows
Up&mmmuavﬁkﬂeiuﬁw»\d&mmmmw. If you canot yninstall the Windows Deskiop Update with
the AddRemove programs wol, you must extact Explorer.ene and Shell32 4l from thye original Windows 95 disks ar
CD-ROM, See st2p 3.

4. NOTE: If you instalbed Windows 35 from CD-ROM and you are not using real mode CD-ROM drivers (isenefore you
canpot access your CO-ROM drive in MS-DOS), install real mode CD-ROM drivers. For infeanation about installing
real mode CD-ROM drivers, consuslt the mamifactaree’s docuntentataon included with your CDRROM, or cotact he
enanufacnuer of the COLROM, and do not continze with the reoniming sweps. ‘

Restart yout compuaier. When you ses tha “Starting Windows U5~ message. press F8. 2nd then choose Camnmand Prompt
Ouly.

5. Type the following commards. pressing ENTER after each commank
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cd windows\system

ren ineccpl.epl inetcpl.old
ren ole2.dll ole?.ald

ran olal2 ., d4l) ole32. oid

ren oleauti? . dll oleauciz.old
ren oleproi2.dll eleproll.old
ren olethk32 .41l olethk32 old
ren geotupwpv.dll sstupwby.ald
ran softpub.<ll seftpub.sld
rea stdalel.tlbh stdolel old
ren urlman, 41 urlmon.old
rean winines.dll wininet.old

NOTE: This procedu assumes you do pot bave fTles wich these names with the old extansion. If you do have files with
these names with the .old extzpsion. yse a file nane extznsion 1Bt i oot comently n vse,

1 you cannot uninstall the Windows Desietnp Hpdats e the Add/Remove Programs tool. type the following
commands, prersing ENTER after ench command:

cd \<windows>
ren explorer.sxe explorer.old

ed \Vowlndews>\System
ren shell3Z.dLl shelll2.old

Eraen the original Windows 95 disks or CD-ROM, extract the Explorer.exe file w0 the Winlows folder and then exract
ihe Shell3 240 file to the Windaws\Sysiem folder. To da 0. use the spproprize method:

Windows 95 CDLROM e carmereer—

Tresect the Windows 95 CD-ROM into the CD-ROM drive. and then type tie following comumands. pressing ENTER
adfter cach camemankd:

extract /a <drives:\windS\win35_02.cak explorsr.exe Sl wicdows
EXTERET fa <driver: \wind5\wind5_ 02 .cab shelll2 . dll /1 windeows\systes

where wdrives 18 the drive leties sssigned to your CD-ROM drive,
Windows 95 Floppy Disks —

Lisert the Windows 25 floppy disk 1 into the floppy disk drive, and then type the following commands, pressicg ENTER
arfter each comemand

extract fa =<drive>:\wind5 03 . cab explorer.exs /1 sindows
axtract /a <driver:\windS_02.cab shellid2.dll /1 windows\systom

where <driver is the floppy disk drive lettar.
For more information about using the Extract tool. type "extract®
{withaut gquoration marka]l at a command prompt. or zee ths following
areicia in the Mlerosoft Knowledge Base:
ARTICLE~ID: Q129805

TITLE : Using the Windows 95 Extract Tool (BExtracc.sxel

6. Reinsiall Windows 95. To do 5o, insert oppy digk 1 (ot e Windows 95 CD-ROM) into the appropriace deive. 2ad then
type the following commands, pressing ENTER after each command

<drives;
sagup

wheve alrivex is cither the drive letisr assignmt 1o your CE-ROM. or the foppy disk drive lener,
Click No when you receive the follaving prompe

A file being copied iz older than the file currently on youx
cogputer. It iz recosmended that you keep your oxisting file.

File namo: <filename, exc>
Bescription: <descriptien of filex
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Your vergiof: <vearsien mmbars

Do you want to kesp this file?

7. After Setup finithes. reinstall Intemet Explorer 3.02. For inforearlon abeur inseatting knserpet Explorer 301, piease see
the follawing article in the Microsoft Koowiedge Base: .

ARTICLE-ID: Q184475

TITLE | Availabilicy of Internet Explorar 3.32 for Windews 9% and WT 4.0 Zlick
Ho whan you. recaive the Following prowpo: A file being copied L2 oider tihan the

£ila currencly on your compubex. It is recemmended thst you keep yur BNIETEing
file.

You can now reinstall Internet Explorer 4.0, To completely remove Internet Explorer 4.0 from your
computer, relnstall Internet Explorer 4.0, and then uninstall Internet Explorer 4.0. For informaticn

about relnstailing Intemet Explorer 4.0, please see the following articdle in the Microsoft Knowledge
Base:

ARTICLE-1ID:

TITLE : Hoew ko Install Internet Explorer and Troubleshoot Sstup
Problems

. - . ot e, e -
JreTh. . A T et --}n: ?C'PH_M‘,. ‘B_ AR d

Additional query words: 4.00 3.00
Keywords : kKbsstup msiewdS5
Version : WINDOWS 4.0
PMatfarm @ WINDOWS

[33ue type ! kbhowto

THE INFORMATION PROVIDED ¥ THE MICROSOFT KNOWLEDGE BASE IS PROVIDED “AS 15" WITHOLT
WARRANTY OF ANY KIND, MICRGSOFT DISCLAIMS ALE WARRANTIES, EITHER EXPRESS OR IMPLIED.
INCLUDING THE WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. IN
HO EVENT SHALL MICROSOFT CORPORATION OR ITS SUPPLIERS BE LIABLE FOR ANY DAMAGES
WHATSOEVER INCLUDING DIRECT, INDIRECT. INCIDENTAL, CONSEQUENTIAL. LOSS OF BUSTNESS
PROFTTS OR SPECIAL DAMAGES. EVEN [F MICROSUET CORPORATION OR [TS SUPPLIERS HAVE BEEN
ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. SUME STATES DO NOT ALLOW THE EXCLUSION
OR LIMITATION OF LIABILITY FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES SO THE FOREGOING
LIMITATION MAY NOT APPLY. :

13
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i Mt e Lot e 1 golving problems Installing or Uninstalling Internet
Explorer 4.0

Can you uninstall Internet Explorer 4.0 using the Add/Remove Program:
Control Panel? :

Note

e You must have agministrative peivileges to install and uninstall this program in Windows KT. This inclut
administrative privileges the first time you start your computer after installing or uninstalling.

To uninstail Internet Explorer 4.0 e Windows 95 and Windows NT 4.0

1. Click Start, paint to Settings, click Corstrol Panel, and then double-click Add/Remove Programs.
2. Click the Install/Uninstall tab.

3. In the list of instatted programs, click Microsoft Internet Explorer 4.0, and then dick Add/Remove
4. Inthe Add/Remove internat Explorer 4.0 dialog box, dick Remove Internst Expiorer 4.0 and t
componenta selected below and dick to select all the additional components you want to remaove. ¥
have selected all the components you want to remove, click OK,

when Setup starts, click Remove All.

[¥19

It you have any fles i the Recycle Bin, you recelve the Folflowing waming:

tatormet Explorer 4.0 has modificd the format of the

Recycle Bia.
1f you want to keep amny of the items surrently in the feeycle Bin, open the Recyc

move the items to & different location.
To pavmancntly delete all itens from the Recycle Bin and continue, elick OK.

6. Click O when you are Sure there are no files in the Recycte Bin that you want to restore, You may aks:
toBawing messages:

Progzam has been resoved frem thiz computer. Do you want to ¢lean up YOUr persona
sartings for this program.

where Program is Quticok Express, FrontPad, or nternet Explorer 4.0. If you are planning to rei
version of Internet Explocer 4.0, chck Ho., Otherwige, dick Yes,

You can now install a later build of Internet Explorer 4.0. To restore a working irvstallation of Int
Explorer version 3.02, you must remove extra files associated with Internet Explorer 4.0.

To remove remaining filas associated with Intarnet Explores 4.0

hltp:fiptemiummﬂcmwﬁ-conﬂisapﬂsuppmﬁapgm‘apgm,dﬂ 12731597
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Complebe the uninstall process listed above.

Click Start, point 1o Find, and then click Flkas or Falders.

Type 2 file name from the iist palow, and then dick Find Now.
flght-cick the Hie if it appears, ard then dick Deleke to remowve it.
Follow these steps for each of the folowing Ales:

Ln fa Lo 1

o Inebdyg.dil
o Tcwdlal.gll
o Isign.dil

o Icwphbi.dll

Trvese files are assoclated with the Internet Connection Wizand and are not removed during Internet Ex
uninstadiation.

6. Remowe Intemst Explorer 3.x uslng the Add/Ramove Programs toct In Control Panel.
7. Raingtall Intemet Explorer 3.02.

For information about the availability of Internet Explorer 3.02, se= the following article in the
Knowledge Basea:

» Avallahility of Intermk ExploreT MLMWM.M{MEJ

Were you able sucesstully uninstall Irtemet Explorer 4,072

C vas
r [ 1]
T 1 don't want to do Hhis Now.

o

This wable tracks your status inl the troubleshooting process. If you need bo change your respon:
question, you can 9o so below.

Problem: Cannot Uninskall
Supported Configuration: ¢ Yes ® Unknown

wmmmmwmm

hltp:.f!prcmium.micmmft.mnﬂisnpia’suppm.ﬂ'npgtsfapgts.dll 1231597
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peoreng Events \ Do n ) : . . ”
bEQQUECBE ’ April 29, 1998 .
OVERVIEW OF SECTION 2 OF THE SHERMAN ACT AND ITS APPLICATION
: TO MICROSOFT

By Charles F. (Rick) Rule

b” BWFOINT | A great deal of the public discussion concaming Microsoft seems 1o assume that,
1 because Microsoft has been highly profitable and has engaged in various practices |
Bl Gatas’ NYT Columns 1 that have placed a number of rivals under intanse compeliive pressure, the
company 15 fair game for whatever “remedies” the Deparimant of Justice might
choose to impose. In fact, however, the Department's power 10 impose remedies
Press Pass Hormepsss on Microsoft 1s dependent on its ability to establish in court that Microsoft has :
violated section 2 of the Sherman Act. Specifically, the Department must prove not
cnly that Microsoft has mon power but also that Microsoft has acquired of

maintained that powser through “exclusionary” o “predatory” acts.

In light of those legal requirerients, there simply is no sound basis for a section 2
suit against Microsoft. The varous theories that have been advanced by
Microzafts detractors as grounds for a section 2 syit would require a radical
departure from existing case law. In effect, the law's current focus on consumAars
and innovation would have to be diverted to protection of compelitors at the
expensa af consumers. Moreover, those thearies weuld require courts 1o
second-guess Microsoft's preduct design and distribution offorts — a task that the
caurts are simply not equipped to perform. And, even if the Department cauld
persuade the courls to transform the antitrust laws so radically, any remedy that
tne Department might seek {o impose would inevitably be highty regulatary and
would almost certainly reduce consumer weifare and impede innovation.

i. Section 2 of the Sherman Act and “Monopolization”™

As the Supreme Court has siated, "Congress designed the Shermnan Actasa
‘consumer walfare prescription.” Refter v. Sonotone Corp., 442 U.S. 330, 343
(1979}, quoting R. Bork, The Antitrust Paradox 68 {jg'lﬁ?: In ather words, the law
pratects the marketplace from %mate conduct that interferes with the competitive
process. Or stated d':ﬁ‘mentg. the antitrust taws prolect "co tion, not
competitors.™ Brown Shoee Co. v. United States, 370 U.S. 284, 320 (1962).

| Antitrust kaw as a general matter does nol attemngpt to regulate the unitatecal

| activities of a person or firm. In addition, the law does not condemn commercial
success achieved through competition on the merits, even when it results inthe
campetitive triumph of a single firm. Hather, the law — section 2 of the Shenman Act
speclﬂcdg — anly condemns "monopalization” (ar attempls 1o “monopalize™). 15
U5.C. § 2. As interpreled by the oourns, *monopolization” has two elements: {A)

the possession of monopoly powed in 3 relevant market and (B) the “willful’
acquisition or maintenance of that ar "as distinguished from growth of
develapment 83 & consequence of 3 superior product, business acumen, of historic
ancident” United States v. Grinnail Corp., 384 11.5. 563, 570-T1 (19G6).

A. Monopoly Power

NGNS T ARG A
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{1} The Law — A necessary, though not sufficient, prerequisite for a
vialation of section 2 of the Sherman Act is a showing that the
defendant has "monapaly power.” The Supreme Court has defined
such power a5 "the power to control market prices or exchude
compedition.” United States v. £, du Pont de Nemours & Co., 351
U.S. 377, 391 (1956). While a very large market share may raise an
inference of monopoly power, "[wjhen there are belter ways 1o
estimate market r, the court shouki use them.” Ball Memanal
Hosp. v. Mutual Hosp. Ins., 784 F.2d 1325, 1335 (i?'th Cir. 1986). For
examgpie, a large market share is anly indicative of monopoly power if
it is durable and persistent. If there are low barriers to entry of to
expansion by fringe firms or if the market is highly dynamic, then a
fim's cumen et position Is likely 1o be fragile and any hope of -
exercising market ¢ will be futile. See, e.g., Los Angefes Land
Co. v. Brunswick ., B F.3d 1422 (9th Cir. 1893) (holding that the
defendant did not possess monopoly power despite the fact that #
had a 100 percent share of the relevant markel}.

2} Application to Microsoft — Microsoft's ¢ritics claim that, because

icrosoft's operaling systems are instalied on a large pemema_?e of
the PCs being shipped today, Microsoft has monapoly powee. That
claim, hvsever, is extremely misleading for several reasons.

First, a "market® limited to operating systems installed by computer
manufacturers on Intel-compatible PCs Is unduly circumscribed. Not
only can 8 computer manufacturer choose SMong Various

pperating systems, including IBMW's OS/2, Sofaris X85 from Sun
Micrasysiemns, UnbdWare from Santa Cruz Oparation, and Linux (the
"apen” operating system based on Unix), but consumers and
businesses can choose systems other than @ PC. such as an Apple
Macintosh, 8 so-called Met Computer ("NC), or even biggar syslems
such as menj-computers. In addilion, any market definiticn that
ignores the fact that Microsoft must compete against its own installed
Base falls to take account of an important compelitive dynamic.
Computer software does nal wear out, A current computer owner will
switch to a new aperating system (whether Microsoft's or anyone
else’s) only if he or she perceives the incramental value of the new
aparating system to be worth its price. And, one cannet ignore
sn-called "middieware” layers, such as Netscape's browsing soltware
or Lotus Notes, that provide independent software vendors of
developers (MISVe") with platfarms complate willt their own
application %ro%tﬁamming interfaces ("AP1s") that are being touted as
substitutes for Windows. :nmwmu competitors such as BM

and Sun Microsystems are inv. hundreds of milions of dodlars to
ﬁi;ghp and market new lechnologies that they hope will replace

Second, the “market share" of a software product is much less
signaficant than the typical markel share possessed by a
manufacturer of @ producer of physical goods. Ones written, 3 plece
of software can be copied an infinite number of imes al vinually zero -
marginal cost. In ofher words, the productive "capacity” of every
piece of software, once written, is vi F infinite, even if its current
sales are de minimis, If the cwnar of the “dominant” software tries lo

. raduce outpat, the frin?e firms ¢an costlessly increase the output of
thelr software, complefely replace the output withheld by the )
dominant sofware publisher, and thus thwart any effort to raise price.
Therefore, any effort by Microsoft to raise prices (without providing
commensurate value) would be doomed to failure because
consumers are able to switch o competing operating systems or
simply continue using the oparaling system they currantly own. The
price Microsoft charges and the market share it achiaves are nokhing
more than a reflection of the inherent value (or superior efficiency) of
h}:amigﬁ‘s operating systems 85 compared 1o he available
3liternalivas.

Third, because of the rapid change in technolagy in the compater
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market, there ans always new o nities for start-up firms or
established players (such as (BM, Oracle, or Sun} to mtroduce new
operating systems or o enhance existing ones. And, if those new or
mproved cge[alm% systems indeed represent the provertial "hetter
mousetrap,” then they have a real chance lo supplant the axisting
market leader, Thesa opportunities are driven Oy changes, inter afia,
in software, in hardware, in cammunications technofogy, and in
consumer preferances. Microsoflt has only succeed canstantly
bringing new technologies to consumers more efficiently, mone
attractively, an at lower prices than the competition.

Some of Microsoft's critics claim that, because of so-called "natwork
externalities,” it is virtually impossible for anyone to challenge
Microsofs "dominance” an the PC desktep. Certainly, Windows is
vesr popular, in part, because it provides for literally thousands of
15Vs a valuable platform that simplifies the tagk of creating

compatible applications and because millions of consumers have
became familiar with the “look and feel” of Windows and have
assemblad braries of Windows applications. Nevertheless, the

rotion that these "extamalities” insulata Mitrosoft from competition is
simply wrong. The same "lock-in” stary was being lokl just a few

shor years ago abaut Nintando's "rmonopoly” position in video

games. Yet, in tha intervening years, 3 and now Sony have :
avertaken Nintendo. The same thing will J)pen o Microsoft if it does |
not continue to Innovate at a rapid pace and continue to offer its
operating system at competitive prices.

in short, nqhvithsxand"ma;na percentage of PCs cumenfly being
shipped with Windows, Microsoft has no power to suppress the
changes that almost daily create opportunities for thase hoping to
supplant Microsoft. The company’s enly hope of sustaining its
success is to continue to do the best, most efficient job of making
each technological advance avaitable to the consumer. That
technolagical treadmll is hardty the quiet life and "deaden(ing] of
inftiative” experienced by a frug monopolist. United Stales v.
Aluminum Co. of America, 148 F.2d 416, 427 {2d Cir. 1945),

B. "Willful" Acquisition or Maintenance

{1} The Law - Even if Microsoft did have {or were ever fourd by a court to have)
manopoly gowef. pogsession of such power alone would not conglitute a violation
of section 2 of the Sherman Act. The acquisition, maintenance or extensian of
manopoly Bawef ‘2{;“‘” of foresight, skill, industry, or even luck is not unlawhul.
See, e.q., United States v. Grnnet! Corp., 384 U5 at 570-71.

Section 2 of the Sherman Act does not condermn a firm with lawfully cbtained
monopoly power fram competing vigorausly on the merits; rather, the law peohibits
guch a firm from engaging in "exclusionary” or “predatory” acts that kead to
monopoly or that maintain an existing moaopoly. According to the Supreme Courl,
“[i}f a firm has been ‘attempting to exclude rivals on s0Me basis other than
efficiency,’ it is fair io charactenze its behavior as pradatory.” Aspen Skiing Co. v.
Aspen Hightands Slam? Corp,, 472 U.S. 585, 605 (1985), quoting R. Bork, The
Antitrust Paradox 138 {1978). For example, in United States v. Lorain Journd Co.,
347 1S, 143 (1951), the Court found that the only kocal newspaper in Laeain, Ohio,
had monopoly pawer aver the sale of local ad’ven%sn' g and had engaged in legal
exclusionary conduct. That conduct was blatant — the Journal flathy refused to
accept any advertisements from companies also advarlising on a new radia station
that broadcast into Lorain and pravided the only competing medium for local
advertising. Accarding to the Supreme Count, advertisi in the Journal was
“assential” for local advertisers, and the evidence was clear that tha Journal
engaged in the conduct to drive its only compelitor aut of businass. The Joumal,
Fncreover, offered no efficiency rationale or other legitimate business justification

ar its conduct.

On tha other hand, conduct for which there is a legitimate business justification
{i.e., conduct designed to lower the cost of production, distribution or marketing o¢
lo increase demand for the product or service) is not exdusionary or predatory
even if the conduct disadvantages competiloes. See, e.4., Mullistate Lagal Studies,
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ine. v. Harcaur Brace Jovanovich Legal and Profl Fublics., 63 F.2d 1540, 1550
{10th Cir. 1995) ("A defendant may avoid liability by showing a legitimate business
justification for the conduct’). In addition, s0 long as the justfication is "asserted in
good faith and not as a pratext, the defense does not require any kind of balancing’
of social gains against competitive harms, except In the gross sense that trivial
justifications should be disregarded " 3 P. Areeda & H. Hovenkamp, Anlifrust Low §
6581, at 127 (Rev. ed. 1956).

Mareover, seclion 2 proscribes conduct, not inteat, and illegatity ultimately tums on
objective evidenca of anticompetitive effect, nat an subjaclive evidence of intent.
See, e.g, Ooean State Physicians Health Plan v. Blue Cross & Biue Shield, 833
F.2d 1101, 1113 {1st Cir. 1989) {a "desire to crush a cornpetilor, standing alane, is
insufficient to make out a violation of the antitrust laws”), cernt. denied, 454 U.S.
1027 (19390). Statements by an alleged monopolists officers — no matter how
aggressive or colrful the rhelosic — cannot substitute for objective evidence that
e alleged menopolist has actually engaged In exclusionary or predatory conduct,
Sggé f‘gﬁ 3 P. Areeda & H. Hovenkamp, Antitrust Law T 651a, at 74 (Rev.ed :
1996}

{2) Application to Microsoft — When avaluating all the allegations conceming
exclusionary conduct by Microsoft, it is useful to recall the outcome of the first
wave of investigations of Microsoft In the first half of this decade. Notwithstanding
careful examination (by both the Federal Trade Commission and the Antitrust
Division of the U.S. Department of Justice) of numeraus allegations, the
Department found only a single practice — the so-called per processor license — 10
be worthy of challenge. And, even then, the Depariment stated an the record that
the practice did not account for Microsoft's success in licensing rperating systams
to computer manufacturers but that the practice represented only a fulure threal 1o
compelition. According to the Departmeant, Microsoft's position in the market was
obtainad by lawlul means.

Microsoft's rivals, of course, did not stop making sliegations when the court entered
the consent decree preventing MicrosoRt from continuing to offer the option of a
%e -pragessor license. Indesd, not long after it agreed to the consent decree, the
epartment declared itself to be the “Microsoft complaint department.” Now, the
critics are alleging that Microsoft has engaged in various exclusionary practices in
order to mainiain its "mon * or 1o extend that monopaly ind naw markets,
primarily the Internat. Nevertheless, most of the recent allegations are similar ifnot
identical to those investigated and rejected by the Department during its original
investigation. Arxi, with respeci 1o the current atiegations that reflect actual (as
oppased to confabulated) Microsoft praciices, the conduct represants vigorous
cormpetition on the merits, not uniawtul exclusion,

- Integrating Internet Functionality into Windows ~The current allegations focus
largely on Microsoft's degision to integrate suppon for ppen Internet standards info
Windows 95. However, the business justifications for that infegration are NUMErous
and manifest, while the adverse effect on rivals is nothing more than the inevitable
impact of compatition an the meris.

Quite simply, the principal reasan Microsolt has integrated Internet funchonality into
its aperating gystems is that |SVs have genanded i, For example, ISVs are
increasingly writing their applications 1o di lay information, whather stored focally
{e.g.. on a PC's hard drive) or downloaded from the Intemet, in the common
language of the Internet - so-cafled, hypertext mark-up language (HTML", Putting
that functionality in the operating system aflows the thousands of 1SVs to call on
the same HTML "shared it in the aperating system and to avoid the need for
each ISV to write its own version of HTML rendering in its applicaton. Having
integrated HTML rendering and ather Internet functionafity into the operating
system in order to salisty the demands of SVs, it is legical (and efficsent) for
pMicrosoft to provide a means {for example, tha Internct Explorer {ME"} icon on the
deskiop) to enable consumess (o launch that functionality to "browse” the intemet.

While the efficiencies of integrating Internet functionality into Microsoft's operating
systems seem clear, the exclusionary effect of that integration is difficutt to discern
- except to the extent that such integration is 50 technologically superior that it
diverts demand from web browsing software such as Metscape's Navigator and
Communicator. Indeed, some level of Internet functionality has been integrated into
Windows 85 from the time it was first shipped to computer manufacturers;
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however, it was not until IE's functionabily (emboadied in versices 3.0 and 4.0)
surpassed that of Nelscape's products that consomers in large numbers started
chuosing |E instead of those products.

Moreover, in its consent decree case against Microsolt, the Departrmant has
pointed to no evidence that Microsoft altempted to prevent any computer
manufacturer from installing Netscaps's web browsing software. Rather, Microsoft
simply requires computer manufacturers to install Windows as shigﬁed, ther

eck:din?c;nem from deleting features, including Internet functicnality and the |E
icon. lronlcally, Microsol's enforcement of this licensa provision prevents Netscape
- whose web browsing software is still used by mone than 50 percent of Intemet
surfers — from ohtaining exclusives with compuier manufacturers; yet, the critics
suggest it is Microsoft's conduct that is exclusicnary!

» "Giving Away™ Internet Explorer - Similarly, the claim that Microsoft's policy of
“giving away™ IE amounts 1o predatory peicing is specious. In light of the fact that IE
is integrated into Windows, it would be odd if Microsoft were to charge a separate,
positive price for that one feature out of the scores of Windows features, And, no
one disputes that Microsoft makes a profit on its sales of Windows.

Of course, Microsoft also allows existing owners of Windows to download the latest
vergion of IE off the Intesnet at no charge and gives away to the users of
non-Microsoft operaling systems, such as Apple's Macintosh, the wab browsing
software that Microsoft has writien for those other aperating systems. However,
those "give aways” are 3is0 not predatory. The Supreme Court has Indicated that
an alleged monopolisb's pricing is .ol “predatory” unless its prices are "below an
appropriate measure of [that firm's] costs.” Brooke Group v. Brown & Williamson

obacon Co, 508 LS. 208, 222 11993). Cnoe 2 piece of software is written, the
cast of copying it is essentialty zero, Thus, even giving away copies of software
would not be "predatory,” #s the Suprame Court has defined the term, Alsg, it was
Netscape, not Microsoft, that began the practice of giving away web beowsing
software. Moreover, like Microsoft, Nelscape gives away ils web browsing software
in the expactation of egrning revenues alsewhere — for example, by stimulating
sales of related software and services,

« Manipulation of APls to Disadvantage Competing Browsers — One of the
favorite excuses of companies that have been ensuccessiul iy salfing applications
in competition with Microsoft has been the allegation that Microsoft has taken unfair
advantage of undisclosed APIls in its operating $¥$1BI’I‘IS In order to make
Microsolt's applications work betler than those of its rivals. The Departmant of
Justice thoroughly investigated those allegations and rejected them betore the
original consent decree was negotiated in 1904, Nonethaless, based on published
reparis, Netscape [s now rying Lo resurrect this canand as an excuse forits
daclining market share in web browsing software.

As with the past allegations, there is simply no substance to the ¢laim that
Microsoft has manipUiated AP in Windows 1o harm Nelscape or anyone else.
First, based on both Microsoft's own tests of s operating sgstm_m (both Windows
95 and Windows 98) and the observations of unbiased third parties (suchas
jaurnalists), Netscape's browser praducts and ralated software install and function
well an Windows — there is no avidanca that Netscape's products routinety crash o
that their performance is raded. Second, Microsoft freats Metscape no
differently fram any of the other thousands and thousands of 15Vs that successhully
and profitably write applications for Wndows. Metscape has full access to Windows
APIs, and Microzoft's large software-developer relations group has always been
avaitable to work with Netscape to ensure that Netscape’s browsing softwara
firnctions 1o its maximumn capabiibas on Windows. Third, 85 aven Microzsolt's
severest critics note, a central reason for Microsefi's commerdial success has been
the support Microsolt provides (o 15Vs wriling spplications for Microsoft's operaling
systerns. That strategy, which Microsoft has traditionally and consistently followead,
iz fundamentally at odds with the allegations being resurrected by Metscape. :

in short, there is no evidence that Microsoft has done anything to make Windows |
incompatible with Netscape's products. It would make no sense to do 5o given the
popularity of those products among Windows users. Moreover, given the )
importance that Microsoft attaches 1o good relations with software developers, i is
in Microsoft's interest to avoid even the appeacance of treating one of those
software developars unfairly by depriving it of infarmaticn needed to develop
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apyplications that are compaltible with Windows.

Mevertheless {and somewhat ironically), it Is nof unlawful for even a menopetist to
make improvements in its products in such 3 way as 1o give is own relgted
preducis (such as applications in he case of an operaling system) a competitive
advantage over competing products sold by rivals. And the law imposes no
ohligation on a monopolist 10 reveal proprietary information {such as APIs) to rivals
simply because they are mm&emwely disadvariaged without that information. A
fortion, if 3 company such as Microsoft systematically discloses large amounts of
infcrmation about ils nevr operating systems well in advance of commercial release
to facilitate the development of compatible products, the fact that a fea*wre of an
operating system works befier than a substitute stand-alone apphication would
certainty not viclate the antifrust laws.

+ Promotion of Microsofi's Web Browsing Software —Micrasoft includes as past
of Windows a so-called "wizard" that makes it easy for consumers to sign up for
Internet access from a select group of Interneat Service Providers {"1SPs"). Under
their previous agreemants with Microsoft, the faw ISPs parlicipating in the
wizard-referral service agreed to promote Microsoft's web browsing software and
not o promote %nr otherwise try to swilch consumers referred by the wizard to)
competing web browsing softwara.

The provision reflected nothing more than a normal and legitimate undarstanding in -
a cross-markeling inifative, and it was not exclusionary. The provision appeared in
Microsoft's agreements with only twetve ISPs in the Unitad States, and t
agreements did not prohibil the affected 13Ps from distributing the web browsing
software of Microsoft's rivaks. The |SPs also were frea to offer other Internet
sarvices {not participating in the referral program) that promoted competing wek
browsing sofware. In shor, the pravision was no more restrictive than simdar
provisions typically found in cross-markeling arrangements. Regardiess of the
industry, few if any firms (including those without the sghtest hint of menopoly
powaer) are wiling to refer customers to third parties without some assurance that
those customers will not be 3witched o the competition.

While the provision was hardly remarkable and cleary pustified, it proved to ba not
very important 10 Microsaft's business. As a result, earlier this year when Microsoft
was reviewing its agreements with participating 18Ps, it modified the contracts 10
raquire merely that an [SP promota Microsoft's web browsing software nd less
favorably than the ISP promoates competing web browsing software, (Microsaft
subsequently made essentially the same change to simitar promational kmitations
that appeared in its contracts with a few Internat content ngidets that participate
in Microsoft's Channal Bar, a feature of Wirkiows by which Intemat content is
automatically downloaded to a user's PC.)

» The "First Screen” Provision - Microsoft's critics also argue that itis
*axclusionary” for Microsoft to ensure, thm%gh a peovision in i3 licenses with
computer manufacturars that, when a new PC is tumed on ["booted :J’g“} for the

very first time, the Windows user interface with all its features intact will appear.

| That provision of the Windows boanse reflects @ key element of Mic 5

| business formuta for sucoess, nam%% guarantes to consumers and I5Vs that

the "ok, feel, and funclionality” of ows will be consislent. YWhen the

consumer buys @ PC that has Windows preinstalled, the provision ensures thatthe .
faatures a consumer associates with, and expects (0 see on, Windows wilt in fact

be on the screen. Having allowed a computer manufacturer to install Windows and
10 use the Wandows names and marks 1o sell the PC, Microsolt has a legitimabe
interest in preserving its goodwill by ensuring thatits preduct reaches the

cansumer intact not degraded, Indeed, in & faw instances in the past when
compuier manufaciurers shipped machines that initialty booted to a firsl screen
other than Micrasoft's, some of the Windows' functionality was impalred and irate
consumers blamed Microsoft,

While the “first screen” provision generates significant elficlencies, it is also crucial -
to keep in mind that it is in no legal sense exclusionary. Under the terms of
Microsoft's koense, & compuler manufacturer is free 1o install on its PCs additional,
non-Microsoft user interfaces to which the consumer can switch with 2 single "click
of the mouse.” After a new PC's very first "boot up” is complete, the machine’s
ewner can configure the machine 16 beot 1o a different first screen thereafier.
Similarly, computer manufacturers are free ba load other third party applicatons
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and utiliies — the icons for which computer manufacturers are free to place on the
first screen of Windaws — even if those applications and ulilikes compete with
features of Windaws. Indeed, f, as Microsoft's critics claim, the Windows first
screen is the world's most valuable commercial real estate, more than
three-quarters of that screen is "vacant” and freely available to a PC manufacturer
to accommadate the icons of applications and utiities provided by the
manufacturer and third parties.

+ "Tipping" - Some critics have claimed that because the cperating system market
is subject to "network externalities,” practices that ardinarily rnf?hft seam bemgn or
that have gnly a slight axclusionary effect can ™ip™ markets in favor of a given
operaling syslem platform. 1t is claimed that such fipping can have a dramatic
long-term anticormpetitive impact.é!emaps even enabling Microsolt to suffocate g
paradigm shift (for example, to NCs) that threatens o make Windows obsolete.
According to thase criics, any of the faregoing practices (as well as others) alone
or togather may tip the market in Microsoft's favor. As a result, they argue that
small threats of lipping warrant government intervention even when Microsoft has a |
walid business wstification for the practices being challenged. 1n affect, they argue
that the theoratical threat to competition outweighs even very substantisl
efficiencias that benefit consumers.

In arder to succeed, an antitrust challenge based on such an argument walld
require 8 dramalic change in the way the courts have histarically interprated
saction 2 of the Sherman Act. As explained abave, in section 2 cases, the couns
historically have avoided even trying to balance legitimate business juslifications
a?ainst perceived anticompetitve effects = antitrust courls are simply not capable
of engaging in such complex and subjective balancing. Moreover, Micrasoft's
conduct that some have characterized as "tipping” can "2;15! as easily and mare
accurately be charactarized as competition on the merits. Microsoft, no less than
Metgcaps, Sun, 1BM, or any other competitor, should be free to convince
consurmers that its wision of computing after the next paradigm shift is the most
desirable. Microsoft should also be free to being that vision to market as quickly and

eMficiently as possible.
1. Remedios and The Inescapable Threat of Regulation

1F Microsoft has not viclated the law, then - no matter how much tha lawyers at the -
Deparirant would like to change or restrict Microgoft's behavior - they have no
power to imposs any remedy. Thus, unlass and until there is some indication that
the Department has mernitoricus claims against Microsoft, it is inappropriate for the
Departroent even fo conlemplate remedies,

Nevertheless, if and when the Deparment (appﬂcr{:riabel o ot} reaches the issue
of remedies, il is a virtual certzinty that any remedy the Department might consider
would enmesh the Department in broad regulation of the software industry. Even in
the bast of circumstanoces when it has exp fried fo avoid requlation, the
Department has almost always found Hseif acting as a regulator under gection 2
decrees. The examples of regulatory decrees abound. However, ene need go no
further back than 1982 and the AT&T decree 1o find a striking example of haw
difficult it is o fashion a non-regulatary remedy when the Government seeks to
conzlrain or manipulate the ability of 8 company or companigs to compete.

The AT&T consent decree {atso referred o as the "Modifad Final Judgment® or
"MF.J") marked the end of the Department's section 2 case against the nation’s
telephone manopoly. In addition to breaking up "Ma Bell." the decree also restricted |
the abgity of the divested local lelephone companies {the Regional Bell Dperzﬂhg
Companies of "RBOCs") to enter competiive, non-requlated businesses. Thoug

tha Department believed that it had crafied decree reslrictions that were simple,
self-eaforcing, and non-regulatory, those restrictions vety quickly mirgd the i
Deﬁmm in a regulatory quagmire that was only eliminated with the enactment

of the Telecommunications Act of 1995, Within a year of the break-up of ATAT,
thera was a small staff of Departmant lawyers doing nathing but applying the
decree restrictions 1o the day-to-day operatons of the RBOCs. Dacisions that most
businesses make in @ matter of da&s or weeks ook the RBOCS manths or years
because they had to be cleared with the Depardmenl and, in some Cases, even the
decree court Moreover, because of the evolution of technology, definifions that
made sense in 1982 mandated inefficient conduct only a few years later.
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The Dapartment's experience with the ATAT decree bodes it for any effort to find
"non-requlatony” remedies to impose on Microsoft, particularly if the concem is
"lipping.” Remember the AT&T experience is not ancient history; it is recent and
this Administration weas every bit 38 responsible as its predecessors were for
implementing the decres in a requiatory manner. Moreover, na one can doublt that
Bl Baxter, wha authored the decree, was sincers in his search for a non-regulatory
sohution to the compatitive problems posed by the ATET monopaly.

While reports indicate that the Departroent recognizes that a "beaak-up® of
Microsof would not be warranted {and woukl make no sense in any event), the
Department might focl ifself into balieving that it can devise modest but effective
"remedies” that are non-regulatosy, It has been suggested, for example, that ane
such remedy could be found in a decree provision that simply requires Microsoft to
make any new operating system feature optional to computer manufacturers.
Though it may sound modest, such a remedy would in fact be highly regulatory.

First, such a provision would require Microsoft o consult with and defer to the
Departrment in designing its operating systems, complicating and siowing the
procass o an intolerable extent.

Second, giving each computer manufacturer the option of picking and choosing
features of the operating system would defeat the efficiancias and consumer
benefits associated with ensuring that Microsoft's oparating systems are consistent
throughaut the market, Currently, that consistency ansures software developers
that, i they write their applications in a way thal uses (and depends upon) cedain
functionalty in (f.a., system services provided by) Windows, such functionality will
be present in every copy of Windows that is installed on a PC. That consistency
also ensures consumers that the features they associate with and expect from
Windaws will be present on any PC with Windows, regardiess of the manufacturer
of the PC. Not oaly is it means afficient te market Windows nationally and
internationally if it has a consistent feature-get, bul it is also makes using
computers easiar (i.e., consurers don't have to releam how to use a compuled’s
features evary time they move fram cne brand of PC to another),

Third, because of the integrated nature of the various functionalities in an eperating
sysiem, # is no simple matier 1o determine the impact that femor.-ir? A fiven
{function will have on the rest of the cperating system. The cost and delay
associgted with testing and "de-bugging” the numerous resulting vareties of
Windows woulkd be huge. Moreover, if any new feature of Windows must be made
optional to computer manufacturars, the number of potential varieties of Windows
that Microseft would have 1o suppart {for example, by igviding customer service)
would be virtually infinite. The enormous cost and con

by unhappy consumers.

Finally, such a reguiatary remedy would undoubtedly baget even mare regulation.
Far example, tha Department might decide that such an option weuld only be
meaningful if Micresoft charged more for a fully funclional operating system than
for an operating system from which certain features had been removed. That step,
howevar, would inevitably invalve the Department in regulating Micerosofl's pricing
dacisions, 3 truly radicat interfarence with the aperation of the free market.

»*

|  Based on the avaitable information, it would appear that there is simply no viable

section 2 case against Micrasoft. That should be the end of matter - there is no
nead to consider remedies. However, If the Department lsunchas a quixotic
can'?ﬁn 1o persuade the courts o overtumn the accumulaled lessons of over one
hundred years of section 2 case law, tha cost to innovation and consumers will ba
ENCATICUE.

ion would largely be bome

H
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Microsoft VP Steve Ballmer speaks

By CNET STAFF
Staff, CNET NEWS.COM

NEWS.COM
May 10, 1996, 2 p.m. FT
UAL: hilp:ifevew. news comiSpediatFealures.5,1300,00.ntmi

Steve Ballmer has opinions--lots of them. As the Microsoft executive vice president of sales and support.,
he has to convince the buying public (hat the software giant has the goods to be a lcader in the
Internet-dominated world. Ballmer held court on Microsoft and the Web during a visit to CNET carlier
this week.

CINET: Have you scen any significant improvement in market share for Internet Explorer?

BALLMER: Some improvement. We're still at the fevel where cven that improvement isn’t something
where you go, "Ch, oh, oh!" On the intranet, I think we're starttng to make some real inroads, lt's not
clear to a lot of people why they ought to go out and buy the Netscape browser when our stuff will be
very well integrated with Windows and will be very integrated with our Office stoff. So centainty in that
[intranet] environment we've seen $OMe SICAL Progress, but i#'s a little harder to measure. But T sure feel
like there's 3 lot of momentum in the customers I visit. | sec people moving fairly nicely.

CINET: Do you have a specific cxpectation on the Internet? Do you think you'll get 20 percent by the
cnd of the year?

BALLMER: I don't think we have a stated target. We just know we have to put our heads down and get
everything we can, as fast as we can. AOL itsclf, if that all works out right, should be a significant bump,
almost independent of everything else, but we just have to keep our heads down. We've got to ship IE

3 0--that's actually a very important milestone. We've got to get content that really takes advantage of IE
3.0. IE 3.0 is very customizable, which from the number of provider standpoints, is very attractive.

The best way to become number one is to first become number two! And the best way to never be

number twe i 1o seize number three and number four! When we started building market share in word
processing, we didn't take it away from WordPerfect at first. Eventually we started cutting into them,

CINET: Arc there going to be just two horses in this browser race?

BALLMER: You tell me. | think so. [ have not seen significant momentum, at least in terms of what
18Vs [independent software vendars] or ICPs [independent content providers] are talking about other
than our stuff and Netscape's stuff, but maybe I'm fooling myself. But I think that's pretty true.

CINET: Bill Gates at Internet World said he thinks the Web browser is the fastest-growing piece of
software out there and that if we don't watch out we're going to have anather OS on our hands. Many
prople see Netscape Navigator as an alternative, on some level, to the traditional OS.

BALLMER: Yeah, [Netscape] wants to be an OS. That's righe.

CINET: Is Intemet Explorer 3.0 not headed for the same goal?
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BALLMER: No, IE 3.0 docsn'l need to reproduce that. We have to make sure that we share well with
the rest of Windows. That's basically the difference. So it doesn't necd to be another OS; i just needs o
add on certain things that you don't get today in Windows, We need to integrate in. There doesn't need
to be an Explorer and an Interset Explorer. There just needs o be one thing. We'll do that later this year.
We don't need to have multiple ways of letting people view email, That can be integrated and not done
wwice. In other words, we don't necd two programming models: ActiveX atiempts to unify the
programming model.

CINET: How seriously is Microsoft goiag to get into providing content?

BALLMER: Quite seriously, The content field is vast, so it's not clear what it means to say "seriously.”
But we clearly have plans to try to add value, to do some exciting things in more than one area. Slate [an
online political magazine set to launch this summer] is 2 good example. What we're doing with MSN isa
good example. | read that rumor about old CityScape--who knows whether that's a good example or not,
but we've done some stuff in health alrcady, [ think our pregnancy stuff is available today. T guess “health
guides" is the best way to characterize what we've done there. Car Source, of course, will be 104} percent
Web based. You can call it content or not--it’s more of a shopping and information guide. It's a form of
content, absolutely. The work we're doing with NBC certainly falls into that category. So we'll have a
aumber of things that we try to do. Hopefully, some of those will be viewed pasitively. I'm sure we'll get
some bumps and bruises from some of them.

CINET: And your business model is to have users pay for the content?

BALLMER: Well it's a mix, like cverybody else. Where appropriate, cach of the properties will have sont
of a different mix of zoro subscription fecs, all adventising-funded, to exactly the reverse. We know
there's definitely a subscription fee for Slate. Net only might that be important in having it make money,
but it's very important 10 [Slate editor Michael] Kinsley because he doesn’t come from the same kind of
world that maybe some of us do. He doesn’t think anything is worth owning if you didn’t have to pay for
it. That's the magazine world,

CINET: A year and a half ago the platform for most users was Windows, and today on a PC, for a lot of
people the platform is Windows plus Office. Very soon it will be Windows plus Java, Office, 2 buili-in
browser, and ActiveX components. What does Windows take on next?

BALLMER: Telephony, video, MPEG, 3D, There are & lot of things that relate to the way people
communicate to the platform. One of the key messages of the whole browser thing isn't so much the
Tnternet, because we always bet that communication prices would come down and people would
communicate. But people like hypertext links.

1f you ask me what's the number-one lesson we shauld have learned, it's kind of a shame on us--we had
this very trec-oriented metaphor, Peaple turned out to like this hypentext link mode. MNow, I think there's
sometimes people who actually like to go back to the old tree metaphor, Being able to mix those two
modes well is important, but there's always something on the fronticr of what people want to do in the
way they organize information to express themselves, 1o communicate.

CINET: Arc Microsoft's expcctaiims in line with Windows 95's penetration into the corporate market?
BALLMER: Right now, we've exceeded our plans reasonably significantly.

CINET: If you're taking market share with Windows 95, who arc you taking it from?
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BALLMER: O$/2 has kind of faded, so primarily we take it from Windows 3.1. The battle for the
operating systems isn't about Windows. It's really about what's the future for Windows. 1s (he future of
Windows Windows, or is the future of Windows Navigator? Windows’ number-one competitor is
Netscape today much more than it is O8/2,

CINET: Why do you say that, even if Navigator isn't a fully fledged operating system?
BALLMER: Oh, because [Netscape's Marc] Andrenssen says it's going to be.
CINET: Really?

BALLMER: Whatever you want to call it--an operating environment. Aren't you fined a quarter for
calling Navigator a "browser” at Netscape? You're supposed to call it a "client.”

CINET: Do you take that seriously?

BALLMER: Surc! Let me tell you a story. Once upon a time there was a picce of software that was an
extension of an operating system, and it had a nice little user interface and it had some programming
interfaces and people kind of liked it, and over time they built on top of it. Onc day, the thing that it was
built on top of wasa't all that important anymore, and it kind of got subsumed inside of the thing that was
originally an extension,

OK, well I'm telling you, of course, the story of Windows 95, Windows, and DOS. And when we tell the
story about what's happening today with browsers ten years from now, [ want the thing that replaces
Windows to be Windows. I don't want to wake up in a position one day where the guys at Newscape say,
"1sn't Windows just that little thing that we use to put up menus and draw lines? Let's just write our own
and suck it up into cur client.”

Is that a real competitive risk or not? It is if we screw up, you bet! That's the way we will get smacked
over the head. If I wanted to compete with Microsoft, I wouldn't say, "Oh yeah, let's try o write a better
memory manager, and we'll have lighter-weight threads than they do.” In this day and age it's not sexy
enough, and there’s no user interface. The 0$/2 experience proves full well the vatuc of that. 1 would do
what Netscape is doing. I'd say I'll build on top of [Windows], and I'll take their future away from them.

So yeah, we look at [Navigator] as a very direct threat for Windows if we don’t do a good job. That's not
a threat 2 month from now or five months from now. It's a longer-term threat, but it's a clear threat. It's
sort of an everyday issue, but if we screw up, you won't know for a few years. You'll know day-by-day
what our browser share is, but that doesn’t really speak to the issue, doesn't threaten the fundamental
health of Windows. 'm nat sure any of us will know which day it was when we got it salted away. So
we're just going to keep working very, very, very hard--at least the rest of my working life! {Windows] is
our core franchise. What clse is worth working hard on?
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