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Willi.:im IL R!2bnouist • 

Assist2r.t Attorney General -'?-Au3ust 13, 1971 
Office of Le~al Counsel ._, 

I 

Hennen Harcuse 

The Dep.s.;:tr;:;.ent of the 
official expression of the 
on the "follm·::tng question: 

Intcr~_or \-:otiJ.d U_ke to hc.ve .::in 
vicwn of the Department of Justice 

AssU:11ing tb2t ur:ccr the new statu3 of Vi:tcrcncs:La 
Con~ress bc:d the b2sj_cally plenary pOlt'er to 
legislate with respect to .·licroacsia, under 
AJ.ticlc IVt section 3 of the Constitution could 
f·l~e:> urn-i ~-,-,d C:'-«"~s ~er-,-,.,.,-, (~) ··ot to '"'""'-·c~ ,...c 
....... L- '~ - .... ~::.. ......, t- t. .... \..... ';.; c.. 0 L c ~ Cl LL ~ "'" '"- J... -"- i..) 

" " r . l , ~ 
C21:t.:3:U1 Qj: .l.;llOSy p01·l21:S, ~·3.· t tilC pm-:2r o:i: 
eminent do~ain, with respect to Mic~oncsi~, or 
(b) j-f,,.,-ft t""' . J • , . . •r• ' -,.;.-1..!.!__ LL'-' poh'cr l:O .eg:u:; un.:e co svc!e::i.cu:.::u 
topics such as defense, ·foreign rcl~tionst 
and ccrtnin technical ~crviccs, c.~ •• the rc~u~ 
lntion of: .'1v:i.~1U.on ;.,ncl b:r:or.:dcusU.n-g? 

l ' 

") 

The quQ~; U.0;_1 :Ls b~:oscl ly '\7h~ t~1cr one Cong.res s can bind 
a subs ccpic ltt on<~. ;\f tci.:' the :i:q):;:2!'..: cnt::! ti ve of the Depcn:t­
rncnt of Stello h::d ).·.-;{::i:c;~:hcd my 1:2collcction, I t2.Gntioncd 
th<~t :i.n ::he L''':;t this Off:i_ce h:02c1 taken th.c; position that 
one Con"·:.·c:;~; cc1nld b:i.nd subsequent ones whe-.::e it c;:c2tr:s 
~-ntc::i_r~u·i:s 5.n i;hc nc:-H:ure of vested :;::ights, C•8·, who;;,~ it 
"·::kr·;} n t;:cnnt o-,: hr5.n::;s about 3 chan8e :Ln ~status. 'i.'~11•s 
\.,:: cc11.1cludcd :i.n the crn:ly 19GO's 1.:h:.1i:. [( st<1tutc r:~~·,_· .. '..1_.~ 
\:~i~:l: the Un:Lted States \·.'ut.i.ld not i. 0 ~·15.J:d~c~;_·nJ.J.y c:b::1::::·: , :'.'.; 
r.> t:.itt1S1·. of Puexto Rico ·wouJ.d b:tnd ~, \!b::> cliucn t Conz:i:·cs :_: .; :J. Sc~ 
t~;c attached memorandum dated JL1 ly ?.3, 1963, to i'~J:-. \·fo:L te, 
at pp. 3-6; GGC also the c::-:cm:pt f:::om f o:cr::2r Log a 1 J.Jv).ser 
Chdyes' tes U.r:1ony be f (li~C Uic Cor.2.:11f s s :i.on 0~1 U.:c S l:.c. L:us of · · · :·.-.; 
Pue I.' f:o Rf.co. 

OK.· \nl.R 
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The co-=··1.:n.· of Cc.1\!Xcs;, to ·u)~·c.v1J~G : 1:::1: 
.. ~-« -· --'·--...•-_...-..~ • ._,.-_..,.-,..._--..,.......-_,. ··'' ,... • • -,,c,,._.J,.. --... ____ __..,. •. .,,, __ : .-~--,. -=·-----~ -•-
CO:.iiJ~.c t clln bn n:r...sr:cd:;d only bv 1::~1i:•';'). 

e._ '0-_0 .... _...,.,,, ... ______ >r-....,, .. o:;;>'-...~-~·~_..-::a.·-- r;, •• ·.·~- ·-,.o"'""":J<"--. .:.)' ..... ......_-.... =.._-,.;,.,;A J<"'<""'"-.<°• ;:-,"'). ·-~~··· .. _;-·.- ...... < • 

.consent. 
l"..>'·:-.~---=--·...J"....::..-,,,.,,:~ .. -""-:::.... . .o 

of: thn 
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"-!~ \': -:..· Tho p).·inci.ple csscrtcd is, th.at enc 
legislature is. co~:ipctent ~o r.cpc~l ;;-"-1y c.ct which 
a forwcr l03inllltu:i:a \7<1~ coi::~xJtcnt to pass; and 
that one lcgfola.ti11:0 <::;1-.~rwt ;'hri.dz.o f:!ic pm~crs 
Of .... £1U,~C"CGql)(7 !,...,,.,{ -1 .·.·'.·1··.·n "'!,,.., ,...o·--~c-~'-..-.or.-<:! Or. a u -.4' t..,;. ..l-~- (.> (~c....-~.s .... ~l_# ~.J, _ _. • ·'-'-•\..# ' .. ~ JJ .. 1- ~< ..... , .. ....,u J. 

this pi.-inci.pJ:c, 00 f.:.ri.· ,,.._,, :.:c~.; p:::c ts cel:10r«1l lc~ls.a 

l~i::i.on. 11 c1~1n never ho coat~:0v0j:·:.:cd. But, if na 
~-.ct bo done under a lm1 ~ a GuccccclL"1g lcginlntu~:c 
c::.1nnot: u.nc~o it. 'Xhc l'.'.<Gt c<'.l;u"'1ot. be rccflllc<l by 
U°l.C · r1::1~~t ahsolute po,.;0r. Ccnvcym1cps h-2.vc b1'.l~\l 
·11;1dc 0 those conveyance~ h .. 'lvc vested ler;el o:';i'\•'i·Pr~, 
·:,-d.> it: t-

110 ,..0 £', n t !1 t·,... ~ ~" '-:T b '°" <> <'"> f ""nd bvr ~- 1
'""' •' c-·11 • • '-~·-'-L -jjs~ .'- 1 .. 1 "., v~ u .. t.;.,:) 1...>a • ./ \..: v<.: ~c..,\.J J t.t .. •- ... , "" 

e~oigp; authori.ty, stj.J.l, that:· they o:c1.g5;:~~1U.y 
vented' :f.a a fact, n.nd c;::irru0t ccf\~C to 1-Jo .~\ f:Dct. 11 

\e_ Ju!'.!'""'"'"" J'),_,/'Tl'C'° "•'""')'(<'""'>d 1··').!<'t L"v ... •." ~.,t_.. .. l_,.•.,...ui _Jt .. \Jhl.4. ~ ... ...- ... ~). -.:~t~c.. .. (.~ r .• J_ .... , noti.c;~ v·,:·.' ;i ly rn t:ho 
bo tP1:0~-1 )::.'.,,(i_;~·a.·· i:·rhc;ra l!.X'O stop1-; 't1~d.ch can novm: 

J'?..?:~~YJ:?.fl • .v ~· DL~b~'-~}.J:.11 t82 u cs. 21.J~ # 

. . 
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Similar veztc(! ri~)1ts or c;cco:~li!;hc<l f~ct~,,ca.'1. be 
created in th3 politic..-11 f5.cl<l, c~d, incccd, L1 the 
cp~cific area of tho 

1 
l(oliticcl evolution of ti~c Tc.:r.i.-

tor ics of the t.:nitod S tc.tc3. 2/ 7ho f;-:c.nt of s~c::tchood 
o:c inccl'-;cnc\2nco to -a Territory-by o;-ic Cc·~1z1.ess Q~qt;c~­
t:io~bly h._13 tho effect of prcclt;.c5in3 ell sub~cqucr:.t ·can­
grcsscn fro;n c1:crciG L13 <.r.y fu~th.:::r pc~:€?rs ur.&.!r J.:ct:icla 
IV of r:ho Cc:1stituti<Xl "'·5.th i..·cspe:c~ to th.:?t Tc~Frtory •. 
T~10 )~opc.:Jl of an _tJCSJ8rti-.1t1.::.5j st;!tchood m: ii11~~~cL1.ccnce 
co'J.1ot tT .. 1('0 the p.:wt,. i1nd rc!';toro the territorial st<ituG.., 
T!-:.c .1rs--u:r;:cat could be rt..:ldo t1~t this c:-:c:r-~lc is not con• 
elusive becnuoe a Territory loses thnt stutus by virtue 
of ths grnnt of Gt:ltchood or of ir:dcpcndcncc, but that: 
the unlinitcd nnd plenary pm-:cr 0£ co~:1.:;rcs3 over a Terri ... 
tory m..'iy n"o't be bargained m·:ay ~ nn long ns terr ltoria1 
stntun is retained. ·In et lecst enc field, ho-;,-cvcr, s:Jch 
a cwtcntio-:t -v·ould be clcn~ly :tucor::-~ct. Thus, Cv.(;ress 
cc.:n lL-r..tt 5.t:s plenary _po.,.:cr over a Tc";:J:" i.tory by ex\.:c::J.d1.ng 
t:h11 Cor~:.:;t;.tut.!.on to f.t c ithcr by 0.:qn·cGs stnt:utc, or. by 
:i.ncm:pornl.:1.ng 5~t 5.nto ~the Vnion. .h-:d thi~ step \.,'bi.ch docs 
not tci.L.l1.nnta territorial st:uttd:i as such c.:::::n.ot 11 b;; t<:;.'.'--C"L1. 

back\.-'c..:i:d. 11 ~2l£:.'!. v. nic.-?~11, .tJ..~, 261.,,271.; ~Jee ,~"tlsa 
0 _,·_1 ~ <", .-,.,,,_,.f,, ~1.0n v., l'·, .. i· t:""d ~ t"' t"""' 197 u s 5J 6 :.:.:-_:::~.--=-:-.--:-... ~-~':.-.~;Q u .~' • " .• 

Tli.a .fnct that on.c Concrccs c<::n 1:c0t:ctct: the plenary 
power of its succcsso1·s ovc'";.1 TcrA..·:f.torics by m~tcr..diu~ the 
Conct:f.tution to J.t \·;ould )_nd.i.c.::~:(1 ths.t :::~~-~f:I1 :l 1:\r:;1 tat ion 
4 8 -o~ iuc"'""'S,,S"'"'lt ···(·~ '·}~P \',(-'-'' ·"'!·,_r•'· C1·,.'.·,,·,~-·"'"~ '"~'='Y t...,1'"" J. 1.i '- \)i• .I.. '•'-"• \-I}. (.\4 ( ·•·-• ,1 ... - ., C.., .• l, --'c,-• t.;.vv ~ co.-..._. 

other :l'.!.--revo:i::s5.ble JJ1:c:pa (X\ fi·r:i : :n.:-.d (if a •re:r:r:LtoJ:y to-~·:::t.f."d 
1}t;;.'i_:cho0d 9 S).1.tfop:-;nckrnc:n ri C•>: n.-.< ~3 ;\·1.i·c:i..Y1:r;;di.ata m: novel 

0.l,)l 'j 01 /, ',·_·".:_;,$• <·->Cl '-.': • ]"<"• \•'f (•n) )-;t.A.-,~~~urt-. ... }"' ,·;• 1.',- ,-·,---:_·:.'.,/_·_;·.·(j . ~··J"'""P . !.1..,.1 \ 1L.'f .. <) ._ \.~d\...,.,. ... ~ A.Lt..1..1..-Ll."-b ''v• (;....-\ . " 

· :-.,: ')):c;~:iJt.:iF~n t:;J Lhc Scc::c:t-:;:i;·y \)f ,,Tar Jn '\.;h5.ch ha c()~·:c~;i.t::}(~d: 

''The for-ill of the 1:clt.J.t:1.onship bot:\:·ccn. Lha 
United Staten uncl tn.1:f.ncox1)0J:'~tcd to:1:7:5.t.0&7 fs 
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11 1. Hist·J:i..-y t.U['.:}~sts a r,rc2t clivcr~~-ty of . ) . . 
~clntio:-1~hl.pn {K:t:.·.r::.e:.u ~ ccn~::-.'.'.!l [;ovc:i.-r.c::~::t ~d 
<lcr>~ndcnt tc1~·itory. Ti~~ p:cL!:sc:•1t d~y chc::-:3 a. 
c···,-·C."- V"~fc-"-y ~n .-.C''l'"l 0"'•-- ;.-.:0.., ;'\--,.-, O.r: t'""' u.l.'- '- c...4L.. l- """ u '- o..c.~ l'(._._l).._.!. .a.c.e VL .. ~ J. l ... '-4 

,...,...,..,,..t c~ .... --,~"'A,~ ''PO'' i.·.,...,,,,....., •. .!vc ,. .... __ ,_,...-:-~-·~---:-~1~ .... J -'s ,_o 
t:..~-"44...:<.• t..,.;.1 ..... .........;.L\.J..:> \...! •l •4\o , ...... ,t,.. ._ Vl-l.4\.-\...:..-•·-·•J.'-'£. A.~ ....t... \... 

i:.cl;> evolve i.!~•·i ld.r.<ls of rQlct:toi!z:lir> ::o ~(: to 
F"{,-";'t)J._"'IC-' a....1a,0 ,,. ~ ~_,,.,,p.rt""•"" 0'=-, '"""~1 <"••&#-;.1=~,,-- ... 1c,...,-,--.~~'"\~ • 
'··•-' J ••• - l-•• <.(.V'-ll\....o-(.;.'-u l: .'.(;._,.,_ <.•'~t-J. VVV -~--.v-l•~. 

wi.th. thoc\:! of a con[ccci·c.t.cd u:.1ion. L-;.!ci~ily, , 
our Con~titution h..~s left this field of invcctiGil 
OvCLl. The Gccici.oao .L"1 th~ IL!::;ulm: c~scs ~22n 
this, if they L."t~cn ar.qthir.3; t.hat tl~rc is nothing 
in the Constitution to r...:::.r.1i;cr th~ rcsr::o!1s5.b5.li.ty 
of CCrn.zrcss in. t.·:orkin.g -out 11 step by step, f;J~ 
of governrP-..cnt f.or OUl." lnsulf,r p-osso~sio~i.3 A.:c-
... )O .... "~v-~ to th"' lnV"(T·'">••{•" ,_,...C-~'"' .-.y,r1 "'"'?"'"'.• t.< ~('! O~ v~' '-J...JJ.. u "''-\J c..;.,J.. 0 \..,;\J'-- ,.,.....,.. u~ ,._, _ __..,__,. ,.c;L (..6. ... ,J . .t'-'-"" ~ 

i.:hoir i.i1hn::>5.~:Z)_::tl::3, r.:n.d &.$G(:~'t.3~1-'::d by tho bent 
i.··J ro•r-..., .,r- Cr_ .. ...,,....,., .... ..,. H ., _,_• .. .,,_,.t~ L..1., ..£\.J•l.t_,,J.. ,.,_,t,.>. 

\ ' 
'(( .. . • ,-.. f·~'(;. .... - . ...,. '::'0_ I .,.,~-j 1 ..S ,"; _. ~ ~ <-.,,c cc~~~~'-~ ......, • ~ •,--,o_ 
). 1.,. ),.J .• l 1 '· ~ 1. J. C COu-.. • \...c..;Cu t:t'.v:l c.. l-1 • ,..., '~ 1. '-Ut-).v« (!;_;....,"' 

''\t'>I• ~J11-1 n v·(ij•)ly (1\" 't•A·"'"""{ l'"t..... ..._l,,,, ·f--c ~ C4
t'l'" ,.._a 0 (! t,-,..,..~--: :-or-? ... 1 <' t ~ '-u... ·-t ,.v t:,,. ..!----·<"·~~"' ._.,.,:..Lu4.J-.<i.1..._ (...+~ _._ .. .J.. -••'-i:> .- u., ....... _'-- """ ..... v c.:...t. ~. 

i.·£.·, U1:.1t Con::,rc!Js mu~t ncccsc.:?rily h~vc ti.10 t.!nllr:1it.zd .:::,.:.d 
plcn::l.-y pm:cr to lc~isl.:!te over it. r.u1::l1cr, Cc..13~:cs:J c.?.n 
gra.cll.3lly r-elL---iq~i -.~h tho~e pa;;Dr.s ~nd g5.vc ~vh.::.t "'-'~3 anca a 
"•c""~-· to-..-tr 0 ·~ CVC' .... >, , .. C.,...'"'""" ~ .... "Ir ..-,...., ".~ .. --~ 01- ""-"') .t:!~r:-0\1~·---.~·-..t· J,,. >.J..J, •j <.-;...&.• .C. ..l-1,.4 1.\;;(,..4,..:.-J ... J.&.ei:::,., 4.k~'-.\VUJ.'-.; .... '"""" ~.>.. (~ ,.,._4l..&.J,:.;...;;.. e 

Snch lcg5.nlation could cr(-:!ntc vet:tccl 1:J.:)1tr,. of a polit5.cal 
l.W.tu;,:·o ~ hc:mcc, i,t V.v\J.ld htt~.d f:l,_i·;_;~,.-e Cc-,1~-~:c:::c,J::: D:.:to C<Jn:n.ot 
b3 ''L"..I~!:-r::-;:\ he-~h?0'.J:d~< ·o-,··Jfq_-:r:; by ::··~'f ., '·\J. t'.t,'.1:1x:.;_T;.8-D.to · 
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~ Status of Puerto Rico 

Heerin~s before United States-Puerto Rico 
Cormnission on Status of Puerto Uico 

S. Doc. No. 108, 89th Cong., 2d Sess., pp. 245-246 

.?.nd the :Lnsulc.r. cases ther~1sr:dves vcro 

cases in which a now errangemcnt was developed by the Court 

to meet a new situatlon and the Court rcje:cted old and 

rigid <l6r;natic category. 

"Einally, I ~·:ould say ·that the facts of int:ct.~11& tion.al 

life in the ':01~1d today Rre cuch that ·we <tll should be vm:y 

heait.:mt, r:nd I think the Sup1:c:>10 Court ·1:-:01..!ld be vel:y 

n . 
(._) he:G:U:.o~ut, <:o confine the Cong1:css to the catego:r.:les of 

indepcndc:.1cc~, c tf..l tchood, e.nd t:ci:ri tori es. It's perfectly 

. clear that apal:t from Puerto r;.:!.co I ar,1 not: 8pc~Jd.ne about 

• 
'· ---

• • • 

"i,U:. CH.AYES. Au a fo>_~(,1cr State Depcn:tuwnt of:fic:tc:.l, 

lt Js pe,.:fectly clear that the Un:i.ted St<'~tc:s has c.ncl othc1: 

n2tions have, ter~ito~ias and posc0ss~cna around the ~orld: 

() rtt8.ny of those te:rrj_to~.::tes e.nd po[;su1s:f.ons a.re not ct:'.:f.t;..~hlc 

() 
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~ither for statehood or for independeace. If w~ estab-

lish a constitutional category that sayo: All you can be· 

is ll territory in which case you are totally subservient 

end there is, as people said this norninz, a colonial re-

ci th0i: a ~_;ta to or lndcpendcn.t, it would ba impossible 

~enlly for the United States to f.-ulfill its obligations_ 

'lmder the U. N. Ch.::rtcr w:i.th re: spec t to n1c::ny of i tn tcrri-

tor:tes. 

Ltlonc tho Suprc«"le Court would :ccfusc to cord:ine the pox·Jt;i: 

of Cougreos as narrowly as in suggested ho~e, as ia Dug-

ges tcd by the opponents of tlu"_s proposj_ t:ton. 

1· 1-.r:<"·;;-l ·! t <'f~(·•·'n 
.... • • ...... l_J 1 ' • • l.,;. -· - ... L.•:J 

!-o '·1"' clc---.·· {-11~ !• -;_.~_·_. Ct:i·.cLn:·r~,n~ l'1'_,:1.1_-.. i~ .... >.J_t;.. • :~.1. .... ,, "" - .... . ~ .... .._ ..... _ ~- • 

,, ')'i. -.·--('.\~·· "1" y l·)y , . .-:',-~1-:<J'J"~ 70.d C• ,i -·l"k'\....·l. \-~c..i.. I C ...... , ·¥ 4~ .. .;J-

·- 2 u 
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\:ill, in a sense, be a f:Lnal ctatus in th~ sense that it 

\·;ill be irrevocable and unalterable without the consent of 

the tuo parties i:1ho entered into i.t." 

() 

\ 
'.) 

~ .. 3 e:• 



I 
I 
I 
I 

.. ' 

0 

() 
() 

C. Tfae fora of tha rclnt!onehip bctt1~cn tha United 

Stntes and un!r::co::pm:etcd ten:ito::-y ia ,solely s p~oblcm of 

1. 

.. 
\ ! ~~-:i. {: ~.J. 

.... . ... 
1:uci:111,. 
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,-, .r•t:t -.6;"".')r9'1"<. ~~ •.---,- ... !;.:-·.,:Y 11.,.•• .... ·I"• .; b ~···fl ...,c;; .... :;1.1-, uu ~· tt L '· ~-- ··"·· ! >;·~ \ , : \.. 1 r-:. t..C.!i) y St.(;;,,. , 


