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Dear Ms. Nea l : 
T h i s l e t t e r responds t o y o u r r e q u e s t f o r a s t a t e m e n t by t h e 

Department o f J u s t i c e o f i t s p r e s e n t e nforcement i n t e n t i o n s 
r e g a r d i n g a proposed r e s e a r c h and development (R&D) j o i n t 
v e n t u r e i n audio r e c o r d i n g t e c h n o l o g y between t h e Recording 
I n d u s t r y A s s o c i a t i o n o f America, I n c . (RIAA) and B o l t , Beranek 
and Newman Systems and T e c h n o l o g i e s C o r p o r a t i o n (BBN). Based 
on t h e i n f o r m a t i o n you s u p p l i e d t o us and our own 
i n v e s t i g a t i o n , we have no p r e s e n t i n t e n t i o n t o c h a l l e n g e t h e 
proposed j o i n t v e n t u r e . 

We u n d e r s t a n d t h e r e l e v a n t f a c t s t o be as f o l l o w s . RIAA i s 
a n o n - p r o f i t t r a d e a s s o c i a t i o n o f n e a r l y 50 members 
r e p r e s e n t i n g t h e U n i t e d S t a t e s sound r e c o r d i n g i n d u s t r y and 
a c c o u n t i n g f o r over 90 p e r c e n t o f a l l l e g i t i m a t e r e c o r d i n g s 
produced and s o l d i n t h e U n i t e d S t a t e s . BBN i s a r e s e a r c h f i r m 
t h a t has no i n v o l v e m e n t i n t h e r e c o r d i n g i n d u s t r y o u t s i d e t h i s 
. j o i n t v e n t u r e . 

The j o i n t v e n t u r e r s i n t e n d t o d e v e l o p t e c h n o l o g y t h a t , 
among o t h e r t h i n g s , w i l l p r e v e n t or c o n t r o l t h e u n a u t h o r i z e d 
d u p l i c a t i o n o f c o p y r i g h t e d work f r o m analog sources ( e . g . , 
phonograph r e c o r d s and p r e r e c o r d e d c a s s e t t e s ) by d i g i t a l audio 
tape (DAT) r e c o r d e r s r e c e n t l y i n t r o d u c e d i n t o t h e U n i t e d S t a t e s 
market. DAT i s a ta p e d v e r s i o n o f compact d i s c (CD) t e c h n o l o g y 
which promises g r e a t l y t o enhance t h e q u a l i t y o f sound a c h i e v e d 
on home r e c o r d i n g equipment. Because t h e q u a l i t y o f DAT home 
r e c o r d i n g s w i l l be so h i g h , however, some f e a r t h e t e c h n o l o g y 



w i l l cause a s i g n i f i c a n t d e c l i n e i n s a l e s o f o r i g i n a l l y -
r e c o r d e d m a t e r i a l . F o r e i g n hardware and d o m e s t i c s o f t w a r e 
m a n u f a c t u r e r s i n t h e DAT i n d u s t r y r e c e n t l y agreed t o s u p p o r t 
l e g i s l a t i o n t h a t would r e q u i r e a l l DAT r e c o r d e r s i m p o r t e d i n t o 
o r s o l d i n t h e U n i t e d S t a t e s t o c o n t a i n an a n t i c o p y i n g d e v i c e 
i n c o r p o r a t i n g p e r f o rmance s t a n d a r d s known as t h e S e r i a l Copy 
Management System (SCMS), w h i c h would c o n t r o l d i g i t a l t o 
d i g i t a l c o p y i n g . No s e t o f a n t i c o p y i n g performance s t a n d a r d s 
comparable t o SCMS c u r r e n t l y e x i s t s f o r c o n t r o l l i n g a nalog t o 
d i g i t a l c o p y i n g , however. Any i d e n t i f i c a t i o n and p r o t e c t i o n 
system developed t h r o u g h t h i s j o i n t v e n t u r e i s e x p e c t e d t o 
address t h i s s h o r t c o m i n g and be a p p l i c a b l e t o e x i s t i n g as w e l l 
as any f u t u r e d i g i t a l t e c h n o l o g y . 

The v e n t u r e has two phases: ( 1 ) t o g a t h e r i n f o r m a t i o n on 
a l l e x i s t i n g o r p a r t i a l l y d eveloped c o p y r i g h t 
p r o t e c t i o n / i d e n t i f i c a t i o n systems, e v a l u a t e them and t h e n 
d e c i d e w h i c h t o pursue; and ( 2 ) t o d e v e l o p o r p e r f e c t a 
s i g n a l l i n g system w h i c h w i l l p r e v e n t o r c o n t r o l d u p l i c a t i o n o f 
c o p y r i g h t e d works as d e s c r i b e d above and en a b l e s p e c i f i c 
i d e n t i f i c a t i o n o f i n d i v i d u a l music s e l e c t i o n s by t i t l e , a r t i s t 
and number, so as t o f a c i l i t a t e an a c c o u n t i n g o f c o p y i n g f e e s . 
O v e r a l l , t h e p r o j e c t i s e s t i m a t e d t o c o s t about $1 m i l l i o n . 
Work on t h e second phase i s ex p e c t e d t o t a k e about a y e a r . We 
u n d e r s t a n d t h a t t h e i n f o r m a t i o n g a t h e r i n g phase i s v i r t u a l l y 
c omplete and t h a t RIAA seeks a b u s i n e s s r e v i e w o n l y o f t h e 
conduct embraced by t h e r e m a i n i n g phase, as s e t f o r t h i n t h e 
j o i n t - v e n t u r e agreement exec u t e d by RIAA and BBN on January 30, 
1990, and t h e June 23, 1989, p r o p o s a l r e f e r e n c e d t h e r e i n . 1 / 

The j o i n t - v e n t u r e agreement p r o v i d e s t h a t BBN w i l l be 
p r i n c i p a l l y r e s p o n s i b l e f o r t h e R&D. RIAA's i n v o l v e m e n t i n t h e 
v e n t u r e w i l l be l i m i t e d e s s e n t i a l l y t o r e v i e w i n g BBN's p r o g r e s s 
and u l t i m a t e r e s u l t s . RIAA members g e n e r a l l y w i l l n o t have any 
r o l e i n t h e p l a n n e d r e s e a r c h o r development o f new s i g n a l l i n g 
and i d e n t i f i c a t i o n systems. W h i l e BBN w i l l r e t a i n t i t l e t o t h e 
p r o d u c t s o f i t s work and a l l i n t e l l e c t u a l p r o p e r t y r i g h t s , i t 

1/ You s u b m i t t e d d r a f t j o i n t - v e n t u r e agreements on 
December 22, 1988, December 6, 1989, and Ja n u a r y 10, 1990. 
The r e q u e s t e d v i e w s expressed i n t h i s l e t t e r , however, are 
l i m i t e d t o t h e terms o f t h e Janu a r y 30, 1990, j o i n t - v e n t u r e 
agreement and y o u r e x p l a n a t i o n s o f t h e proposed j o i n t v e n t u r e . 
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w i l l g r a n t t o RIAA ( 1 ) t e n - y e a r e x c l u s i v e , r o y a l t y - f r e e 
l i c e n s e s f o r a l l p r o d u c t s and i n t e l l e c t u a l p r o p e r t y r i g h t s 
r e l a t i n g t o t h e i d e n t i f i c a t i o n and p r o t e c t i o n o f c o p y r i g h t e d 
works i n t h e home e n t e r t a i n m e n t i n d u s t r y , w i t h p e r p e t u a l , 
n o n e x c l u s i v e , r o y a l t y - f r e e l i c e n s e s t h e r e a f t e r ; ( 2 ) p e r p e t u a l , 
n o n e x c l u s i v e , r o y a l t y - f r e e l i c e n s e s f o r a l l p r o d u c t s and 
r e l a t e d i n t e l l e c t u a l p r o p e r t y r i g h t s d e v e l o p e d i n c o n n e c t i o n 
w i t h t h e j o i n t v e n t u r e b u t n o t r e l a t i n g t o t h e home 
e n t e r t a i n m e n t i n d u s t r y ; and (3) e x c l u s i v e , r o y a l t y - f r e e 
l i c e n s e s , n o t t o exceed t h e t e n - y e a r e x c l u s i v i t y p e r i o d , f o r 
any improvements t o t h e j o i n t v e n t u r e p r o d u c t s and t e c h n o l o g y 
f o r use i n t h e home e n t e r t a i n m e n t i n d u s t r y t h a t BBN develops 
o u t s i d e t h e j o i n t v e n t u r e and p e r p e t u a l , n o n e x c l u s i v e , 
r o y a l t y - f r e e l i c e n s e s t h e r e a f t e r . Under b o t h t h e n o n e x c l u s i v e 
and e x c l u s i v e l i c e n s e s , RIAA w i l l have t h e r i g h t t o s u b l i c e n s e 
b o t h members and nonmembers o f RIAA. The j o i n t - v e n t u r e 
agreement a l s o p r o v i d e s f o r r o y a l t y s h a r i n g between RIAA and 
BBN. 

Based upon t h e f o r e g o i n g and i n f o r m a t i o n c u r r e n t l y 
a v a i l a b l e t o us, t h e Department o f J u s t i c e has no p r e s e n t 
i n t e n t i o n t o c h a l l e n g e RIAA's proposed j o i n t v e n t u r e w i t h BBN. 
The j o i n t v e n t u r e o f f e r s t h e p o s s i b i l i t y o f b e n e f i t s and 
e f f i c i e n c i e s i n u n d e r t a k i n g e x p e n s i v e and r i s k y new p r o d u c t 
development w i t h o u t any s i g n i f i c a n t d i m i n u t i o n o f c o m p e t i t i o n 
i n e i t h e r t h e market i n w h i c h t h e v e n t u r e proposes t o o p e r a t e 
or i n o t h e r markets where RIAA members compete o r m i g h t compete. 

W i t h r e s p e c t t o t h e market i n w h i c h t h e v e n t u r e proposes t o 
o p e r a t e , i t i s u n l i k e l y t h a t i n d i v i d u a l RIAA members, w i t h o r 
w i t h o u t t h e j o i n t v e n t u r e , w i l l i n c u r t h e s u b s t a n t i a l c o s t s and 
r i s k s o f d e v e l o p i n g t h i s t e c h n o l o g y . 2/ On t h e o t h e r hand, t h e 
j o i n t v e n t u r e does n o t p r o h i b i t RIAA members f r o m u s i n g or 
d e v e l o p i n g competing t e c h n o l o g i e s o r o t h e r w i s e r e s t r i c t R&D 
c o m p e t i t i o n among RIAA members. Nor does t h e j o i n t v e n t u r e 
f o r e c l o s e access o f RIAA members o r o t h e r f i r m s t o e x i s t i n g 
r e l a t e d t e c h n o l o g y o r impose any o t h e r c o l l a t e r a l r e s t r a i n t s . 

I n a n a l y z i n g t h e j o i n t v e n t u r e ' s e f f e c t on o t h e r markets i n 
wh i c h RIAA members compete o r m i g h t compete, we have c o n c l u d e d 
t h a t t h e j o i n t v e n t u r e does n o t i n c r e a s e t h e o p p o r t u n i t y f o r 
c o l l u s i o n i n t h e s e markets o r o t h e r w i s e a f f e c t t h e i n c e n t i v e s 
o f RIAA members o r any o t h e r f i r m s t o compete. The j o i n t 
v e n t u r e does n o t i n v o l v e t h e exchange o r d i s s e m i n a t i o n o f 

2/ A p p a r e n t l y , one RIAA member, CBS Records, I n c . , has a l r e a d y 
t r i e d and f a i l e d . 
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p r i c e s , c o s t s o r o t h e r c o m p e t i t i v e l y s e n s i t i v e i n f o r m a t i o n . 3/ 
A l s o , t h e f a c t t h a t t h e v e n t u r e ' s a c t i v i t i e s a r e t o be c a r r i e d 
o u t t h r o u g h two s e p a r a t e , independent e n t i t i e s — R I A A and 
B B N — i s an a d d i t i o n a l s a f e g u a r d t o ensure t h a t such i n f o r m a t i o n 
i s n o t exchanged by RIAA members. 

I n accordance w i t h our normal p r a c t i c e s , however, t h e 
Department remains f r e e t o b r i n g an enf o r c e m e n t a c t i o n i n t h e 
f u t u r e i f a c t u a l o p e r a t i o n o f any aspect o f t h e j o i n t v e n t u r e 
proves a n t i c o m p e t i t i v e i n purpose or e f f e c t . 

T h i s s t a t e m e n t o f t h e Department's e n f o r c e m e n t i n t e n t i o n s 
i s made i n accordance w i t h t h e Department's Business Review 
Pr o c e d u r e , 28 C.F.R. § 50.6, a copy o f w h i c h i s e n c l o s e d . 
Pursuant t o i t s t e r m s , y o u r b u s i n e s s r e v i e w r e q u e s t and t h i s 
l e t t e r w i l l be made a v a i l a b l e t o t h e p u b l i c i m m e d i a t e l y . Your 
s u p p o r t i n g documents w i l l be made p u b l i c l y a v a i l a b l e w i t h i n 
30 days o f t h e d a t e o f t h i s l e t t e r u n l e s s you r e q u e s t t h a t any 
p a r t o f t h e m a t e r i a l be w i t h h e l d i n accordance w i t h Paragraph 
1 0 ( c ) o f t h e Business Review Procedure. 

E n c l o s u r e 

3/ I n f a c t , o n l y two RIAA members p r o v i d e d any t e c h n i c a l 
i n f o r m a t i o n t o BBN d u r i n g Phase I o f t h e v e n t u r e . 

A s s i s t a n t A t t o r n e y General 
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