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: . MEMORANDUM FOR ALLIE B. LATIMER

. General Counsel
6 | o General Services Administration’
%‘;."‘..‘\-“fau . ¢ vy <t
ﬁl*q}" - .. You have réquesteC the opinion of this Offlce witﬁ
AT ‘respect to. the legality of proposed procedures for the
f‘“*"“-+ﬁisposit10n of transcripts of telephone conversations of
f@*uw;.r-former Secretary of State Hénry, A. K1551nger}//Por the reasons
rqﬁf‘" T ‘that follow, we believe that, properly intefpreted, the
mﬁgex ; proposed procedures comply with the requirements of federal
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.":‘,"_m’:."‘:f' N From September 22, 1973' to January 20' 1977' Dr.‘. uenry

XD Loy KlSSlnger served as Secretary of State, During his period of
. "serv1ce, Dr, Kissinger 8 secretaries generally monitored his

W .. :-.telephone conversations and took notes of what was said. The
‘3?"” notes took. the form of summaries which were sometimes verbatim
. -« transcripts. The conversations ranged from official business
+¢ - - o purely private matters., Although Dr. Kissinger did not
fg:’z; ;t -. cregularly edit the notes for accuracy, they were used by his
[y .

£° exécutive secretary to prepare his appointments schedule and

g?’ .~ . were also read by his staff to keep abreast of his activities
NQ‘Z%‘ and to follow up on matters discusséd. The riotds, which

ey oY were not circulated beyond his immediate staff, were filed

Fame =% - in Dr. Kissinger's office in personal rather than official

A files A i

'} - 4 .

g o . ~ '

;@'lff . On at least two occasions in 1976, the Legal Adviser of
'a{rﬁﬂ . the Department of State advised Dr. Kissinger that the telephone
;-‘g‘ ~ summaries were personal materials that Dr. Kissinger would

I B “, be able to. remove when he left office. In reaching this .
:ﬁfﬁt;t: result, the Legal Adviser relied on the facts that Dr. ‘Kissinger

had filed +the materials in his personal files, had not circulated
Ll T them beyond his personal staff, and had not been required to
S create the notes by statute: or regulation. The Legal Adviser
o concluded that the State Department's record-keeping needs
LIS could be satisfied by the preparation of extracts of the
- information contained in the notes that pertained to official
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. +¥-". business. Mr. Lawrence Eagleburger, Dr. Kissinger's assistant,
SRR ,prepared certain extracts before the ‘transcripts were removed,
S SO By a deed dated December 24, 1976, Dr. Kissingexr transferred
.» " ‘to the United States ownership of the notes, subject to
certain restrictions on access, Four days later
. s, the notes were transferred to the Library of Congress.l/
<, The .extracts of the notes were retained by the Department of

~3k: State,
Y& 7., - | . .
TR L After a process of negotiation, the Department of State
;;yf??’. and Dr. Kissinger reached agreement on a procedure for review
-

S s "« . -and disposition of the notes. The proposed procedures were
Worid e 'forwarded by letter of September 19, 1980, to the Administrator
;&g“ﬁ@ﬂ of General Sexrvices. The Administrator objected to the

Tl L - proposed plan; After an effort at negotiation proved

&;yﬁég;‘ unsuccessful, the matter was referred to this Office.
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iervty; vw: Be  Proposed review procedures :
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}Zf4w€-’=‘- Under the review procedures agreed upon by the State

R u Department and Dr. Kissinger, the conversations and portions

aaﬁﬁ;ﬁfp thereof would be placed in one of three categories: (1)
AN . Information pertaining to official business that has "record
= &.,» ‘value”; (2) information pertaining to official business that

3&3*; lacks record value; and (3) personal and private 1nformat10n.

fr‘ﬁ‘: ':',- 3

5?;:? i/ Dr. Kissinger s notes were the subject of an action brought
g;f;ﬁtw “under the Freedom of Information Act (FOIA), 5 U.S.C. § 552,
§$§'ﬁﬁf3 in 1977 by the Reporters Committee for Freedom of the Press

[
£

and William Safire of the New York Times. The district

faﬁf”j;a.court concluded that the notes were "agency records® under
£»737 ” thé- FOIA and the Federal Records Act because™they were prepared
gﬁvflﬁg. on, government time and with the aid of State Department

_fgﬂ? v~: -émployees and resources.  The court also held that it would

’P e

1 3
7.~ be proper £or it to exéréise its equitableé poiviers to order
,éuh' return of the wrongfully removed notes. Reporters Committee’
&”%r&f for Freedom of the Press v, Vance, 442 F, Supp. 383 (D.D.C.
2.4 » "T977). The court of appeals affirmed in relevant part. 1In
. g?;?.' Kissinger v. Reporters Committee for Freeedom of Press, 445

s;bg.;; U.S. 136 (1980), the Supreme Court reversed on the ground
Tl that neither the FOIA nor the Federal Records Act confers a
:,ﬁ': right of .action on private parties, and that the district
ey, court had .not been authorized to order production of pr. |
S szsinger's notes, which were not "withheld"” within the 3

' 7=/ . - meaning of' the FOIA. 'The Court's conclusion that the notes
~3'. ™% had not been withheld was based on-the fact that they had
.+, " been removed from the custody of the State Department. .
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R A .conversation is without record value if it is "not appropriate.
o for preservation for [its] evidential or informational value
37, or [if its] substance is adequately reflected in other documents
* +  that are records of the Department of State.” It is "personal

iﬁ{?'.\ and private” if it concerns "the personal or nonpublic activities"
.«* of Dr. Kissinger or other persons and not his "constitutional

1~ -, and statutory duties as Secretary of State or official activities .

& ~, of the Department of State.”

?%r" The review procedures would be undertaken by a team

271 %. .. consisting of two retired Senior Foreign Service officers and
. a Team Director, under the guidance of the Director of the

N
vg&;f‘ﬁ‘ Foreign Affairs ‘Information Management Center., The National
?-gx;,{ "Archives and Records Service and Dr. Kissinger's staff would
e ee beTinviteqd; to participate in & 'briefing 'session for all
ﬁﬁ};; azdparticipants regarding criteria for determining record status.
.Li‘:._-?r..{;n v

%Qﬁl'i R Prior to the review, Dr. Kissinger's staff would .

;Jfﬁ v be required, to prepare a consecutively numbered.list of all

;% -notes made..during his tenure as Secretary. The list would
“{T‘°'then be made available to the review team., The review process

> siitself would consist of two stages. During the first stage,
s;*”‘dbnversatlons or portions thereof containing personal or

;* - ’private information would be separated from those containing
;%-4nfprmation relating to official business, The separation

’ ’process would be undertaken by the Team Director, vwho would
L .+ consider the suggestions of members of Dr. Kissinger's staff.

3 v jv When the Team Director and staff members agreed that conversations
i *-{ rwere personal, those conversations would be excluded from

&73.* . further review, subject to the approval of the Secretary of
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%7+ State. During the second review, the review team as a group

< would separate information having record value from information

;%*“ . not having such value. The conclusions reached at this ,

1% w. “second stage would be subject to the approval of the Team
Director and the Director of the Poreign Affairs Managémént

+ * Information Center., In the event of disagreements at either

. . stage, the Secretary of State would make the final determination;

=~ - the conclusions reached at each stage would also be subject

N to the Secretary's examination and final decision,
LT At the conclusion of the reviewing process, the Team
q;;f Director would certify the results and make copies or summaries
> * a .1 v
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+f¢.« - oOf notes 2/ or portions thereof designated as containing record
=+ . - information. All £inal copiles or summaries would be transferred

)

LT,

a4

-~s ' . to the State Department fon inclusion in the Central Foreign
j;:, * - Policy File, All other materials would be either disposed
*3lF- +7 0 of in. the manner provided for disposition of classified

+. ++° material or retained at the Library of Congress.

2‘3 <~ Ils. Discussion y -

e ' .

E@;“Tzi "' 7he Federal Records Act defines the term "records" to include:
W, :;‘?,,. :\w .

gE;Vf‘:: - [A]1l books, papers, maps, photographs, -machine
@ﬁi«%&?w ' readable materials, or other documentary materials,

Yo ¥, 7. regardless of physical form or characteristics, made or
g&ﬁ? Yoew oo received by an -agency- of -the -United -States -government
gg%&;au=v‘ under Federal law or in connection with the transaction
S s *of public business and preserved or appropriate for
ﬁﬂ%éﬁl : preservation by that agency or its legitimate successor,
é;giﬁﬁ’ . as evidence of the organization, functions, policies,
ﬁﬁtﬁf;w'" - - decisions, procedures, operations,. or other activities
%g;ﬂf - of the Government or because of the informational value
?, v &= ., OFf data in then.

hd v

sy:,}'ﬁ".&ig )
‘5@;7:fiﬁ4 U.5.C. § 3301, The principal issues for decisions relate

“f fr{, .to. (1) the State Department's conclusions as to when the
ﬁ%ﬁfgige hotes in question are "appropriate for preservation" within
%&ﬁ . the meaning of the Act and (2) the respective roles of the
pidem s o, Department of State and the GSA in making that determination.
Q&T . The ‘Department of Justice resolved these issues in a general
vs.0 .~ .Way in the briefs filed in theé Kissinger case in the Supreme
.gg;;- Court, We believe that the position adopted in these briefs
gaacyﬂ‘ Jrepresents a correct interpretation of the governing law.
ol w o
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A. ‘General Principles: The Kissinger briefs

. - In the Kissinger briefs, the United States concluded
that written matergais found in an agency fall in three

A general categbriesy (1) personal materials; (2) "nonrecord"

">  materials; and (3) records, . Personal materials do not reélate

"2/ We are .informed that Summaries rather than actual Copies

Will be returned only in extremely limited clrcumstances, as

for example where personal and private information is intertwined
“with matters’'of official business, More difficult,iegal questions

would be presented if the notes were to be summarized on a

" more general basis. Cf. n. 6, infra. . -
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S to official business and would include, for example, private
e %% correspondence or a diary. Nonrecord materials have bheen

o gathered or generated by a government official acting within
e the scope of his -employment for the purpose of recording
Paat of ficial business. Such materials are owned by the government. .
iﬁ * See, e€.9., Scherr v. Universal Match Corp. 417 F.2d 497, 500
vl (2d.Cix. 1969), cert. denied, 347 U.S. 936 (1970); United
7 %" ‘States v. First Trust Co., of St, Paul, 251 F,2d 686, 688
ﬁﬁkg,ﬁ, (8th Cir, 1958), HNonrecords materials are not, however,
Eﬁst: . either-"preserved" or "appropriate for preservation" within
& ¢, Y- "the meaning of the Federal Records Act, The Administrator
ir<=#3° . Of GSA has published guidelines expressly providing that

gt g0 "[n]onrecord materials, such as . . . preliminary worksheets,
gﬁéﬁﬁ:%” and similar papers that need not have been made a matter of

Pt ., Fecord; "sliall not ‘be incorporated in the -official files of

“the agency.® 41,C.F.R. 101-11.401-311.  The statutory language

A :%-« to ‘the effect that only documents “"preserved or appropriate
ot - for preservation” need be categorized as records authorizes
§§£?.3 agencies to relinquish nonrecord materials to departing
gfkbgf," officials, Once the relinquishment has taken place, the .
.2 %, . materials become the property of the official. Finally,
E@Zﬁq -, "records" are materials that have been preserved or are
g%f:??\' approprlate for prebervatlon within the meaning of the Records
3 ol - Act, . , .

it . ) ." .

.4% -3 - ; Agencies retain a measure of discretion in deciding
{ﬁ¢{“u whether materials are "appropriate for preservation,"™ Uhen

‘Congress adopted the definition of "records” in the Records
Disposal Act, it stated its intention to "place the responsibility
rin the first instance upon the agencies for determining what

‘“i“ 4 gﬁp,.
.- ‘ ‘:

% 'Q&W

t.‘s. - ; wd‘
g
l

ﬁugz”’*' documentary materials should and what should not be preserved,®
H:.n . andsto "make it clear that [agencies) are not obliged to
ﬁﬁ"" consider every scrap of paper on which writing or printing
Fw;i"=~ appears as a record." H.R. Rep. No. 559, 78th Cong., lst
e Sess., 1 (1943). This législativVe history suggests that it is

the, agency's discretion —- not that of the GSA or the Archivist
~- that is to be applied in determining whether certain
, materials are appropriate for preservation.3/ Admittedly,
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3/ Wvihen the statute was passed in 1943, thére was no GSA, and the
) Archivist's role was limited to reviewing agency ‘proposals
2 for the destruction of old records, The 1943 legislation
. ' (Cont. on p. 6)
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agencies are required to comply with GSA regulations as to

" ‘record disposal and to cooperate with the GSA in designing

. . "standards, procedures, and techniques designed to improve
~- ., .« the management Of records . « o 7 44 U.S.C. § 3102(2),(3).

>N However, the GSA is not authorized to promulgate standards
" Y8 .. or guidelines that have binding effect on the agency s deter— .
bJ;R R mlnations as to whether a document constitutes a "record."”
&1 ; I With respect tO‘Dr. Kissinger's papers, the result
Rﬁ;j;;~ should depend on application of two principles: (1) within
r oD ‘the limits of the Federal Records Act, agencies have discretion
TN, to distinguish between record and nonrecord materials; and
. ,ﬁ$" (2) an agency is authorized to dispose of unclassified nonrecord
< ¢ 4% .materials by allowing the employee to retain them as his
fﬂj;'% ‘personal papers, but the materials do not become his property
"g%%‘?i, until so relinquished. Once relinquished -under -a proper
ﬁa?i;j;- application of an agency rule, the documents are not subject
gf;iag.;.to the Records Act.,. ‘
voalk s . .
Tak twet These principles were impossible to apply on the record
f?i‘fff An the Kissinger case when that case reached the Supreme Court.,
‘}.ﬁ # _*First, the State Department's records management program did

not -explicitly address the subject of telephone notés. The
program did require that "discussions of any significance

{ e » « by telephone" be "made a matter of record s+ . . in the

,, form of aide—memoire, memorandums of conversation, or memorandums

1*'to the file,” Foreign Affairs Manual (FAM) 423.2~1.4/ That

y* \provision does not, however, require creation of the notes

=Y at issue, at least in the form of transcripts. Only information
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,3/ (Cont )
;f’m “assigned no responsibilitles to the Archivist of any sort in
+ - .assisting agencies in drawing the line between record and

# nonrecord materials, 57 Stat. 380, Accordingly, we believe
- -that the reference to materials "appropriate for preservation”
. can be interpreted only to contemplate that it is thé ageéncy,
L not GSA, that is to make the "appropriateness" determination,

et

*31371' -4/ - The regulation states: "Decisions, commitments, and

oo discussions of any significance which are oral in nature (for
R L. example, person~to-person, by telephone, in staff meetings,
;,f . © or in conferences) must be made a matter of record., The
#y5 " information should be written in the form of aide-memoire,
;zf -z memorandums of conversation, or memorandums to the file.”
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Y "of significance" must be recorded.5/ Moreover, notes created

. "7 before the information has been incorporated in some final

* =" memorandum need not be retained. It is sufficient if “discussions

% .w -. of any significance” have been summarized and entered in

s.. .. agency files. The Department's Handbock expressly states

u?%;-J that "working files,” which include "rough drafts and working

-, . papers,® may be "disposed of as soon as they have served

gﬁ,; <, - their purpose.” Records Management Handbook of the Department
“.o-x' of State § 271-272,

Al .

'3$‘;ﬂ i . The Administrator's own guidelines, promulgated under 44
LS8y “,, U S.C. § 2904, are substantially identical., Those guidelines
; - provide’ that "{s)ignificant decisions and commitments recorded

%yﬁ;;*;* orally . « + by telephone . . . should be reduced to writing
gﬁfm;;‘““and included’ in -the- record.” 41 -C.F.R. § 101-11,202-2(b),
A4S 7L - Controls should ensure "that important policies and decisions
&géw av' are adequately recorded; that routine operational paper work
é} e Y02 {g-kept to a minimum; and that the accumulation of unnecessary
}%ﬁ?@:‘; files is prevented.® 4l C.F,R. 101-11,102-3,

>ty .00
ﬁiﬁ?,%;' The record in the Kissinger case also failed to show
Pdpe- *,, vhether the extracts or any memoranda of Dr, Kissinger's

éfﬁ?jd 7 ‘zonversations satisfied the requirement that "discussions of
kw?*‘}.. any significance" be ."made a matter of record." The Legal

v uAdviser of the State Department had concluded that the telephone
, ‘notes need not be characterized as agency records so long as
“t',‘extracts of official matters reflected in the notes wvere ‘
k,‘ + -.made part of the agency files, But neither the notes nor
,gi;’t; the extracts could be found in the Kissinger record for

k' .. 7 comparison. There was no indication that the State Department
g.“ 1'*' believed that the extracts were sufficient for purposes of

4 "Iits record management program. The Legal Adviser himself

- ~had no opportunity to compare the extracts with the notes,

. If the notes constituted the only record of important agency
traisactions, they ‘must be "appropriate -for preservation™ in
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A% - light of the State Department's own requirement that a record
& . : a u 3
. ' . be made of conversations having "any significance. And in
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A
e

.-t order for the extracts to he sufficient, they must be "complete

%3,
3
k]

gﬁ{;; . ‘to.the extent necessary [inter alia] to (a) facilitate the

ﬁ}{ﬂ 5§/ vie do not, of course, sugdest that documents that need not be
N created are by virtue of that fact not "appropriate for presérva-
%gghj tion." Such documents may be records if the agency concludes
LT that they should be- preserved under 44 U,S.C. § 3301,
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_'making of decisions and policies and the taking of actions )

by the incumbents and their successors in office; . . . (¢) .
make possible a proper scrutiny, by the Congress and by
other duly authorized agencies of the Government, of the
manner in which the functions of the Department of State
have been. discharged; . . . and (e) provide materials for

research and historical purposes.” 5 FAM 423:1. The sufficiency

of -the -extracts could not, therefore, be evaluated unless
both the extracts and the notes were made available for

comparison., As to this issue, then, the United States recommended

that the Kissinger case should be remanded for comparison of
the extracts and the notes to ascertain whether the information
¢ontained in thé:nptes was adequately reflected. The Supreme

j"Court found it unnecessary to reach the issue because it

accepted ‘the Department's primary submigsion; -See:note 1,

,ﬁ“ ;ug e, ‘supra.
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B. Applications

’

_ application of these principles suggests that the dxsposal ]
.' scheme proposed by the Department of State complies with

Jegal requirements., First, the scheme recognizes that

‘,ownership of those notes that were made during the scope of

Dt. Kissinger's employment and that relate to official business
-was vested in the Federal government, at least when the notes
were originally made. Only the notes of purely personal

<. conversations are even arguably Dr. Kissinger's property.
- Second, the scheme accords to the Department of State a
' 'measure of discretion in determining vhether materials are

“approprlate for preservation.” In our view, the Department
of State is authorized to. decide that certain notes need not

~'be retained if the information they contain may be found in
. extracts of the notes, memoranda of the same conversation,

or- some .other document in the Department's files.6/ Finally,

6/ It 1is important to note that our views are based on an
Tnterpretation of the State Department's proposal that comports
- with the Foreign Affairs Manual, the Legal Adviser's vievs
in 1976, and the position of the United States in Kissinger.
The provision of that proposal that materials have nonrecord
value "whose substance is adequately reflected in other
documents .that are records of the Department of State® should
not be read to conflict with any of those sources. The mere
fact that a decision is in some sense reflected in some
other document would not in most contexts be sufficient to
justify failing to retain Dr. Kissinger's own account

(Cont. on p. 9)

.5

'-8-

JOPoR

A



*"o"_';" Chohar

L2
M L

. "'-v.&e.

reg e Y "" 2
. E ol
o ) g STk

s iR
T P B

: o

o 3 Ny

Tk

M) ?oxf'-’
Hr

' c&""",,“‘f ) 6/
'of the conversation,

M
sy Lt

,v,""g "’; Y3
R LA
L s

fus oy T&n:
LR Y vy

O 4

gL W

?

o

. the Department of State,
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the scheme recogizes that an agency is permitted to relinquish -
ownership of materials pertaining to official business but -
nonetheless deemed,not “appropriate for preservation,”™ and
that once relinqulshed, those materials become ,the property
of the employee. '

+ The Gsa 7/ raises three basic objections 8/ to this scheme,
which we will discuss in sequence.

l. GSA contends that the notes are public property and
that they must therefore be returned to the Government in
their entirety. He believe, however, that regardless of
‘whether’ the notes are public property, the State Department
is_entitled to conclude that if they do not relate to official
business, “they need not be déémed "appropriate for- preservation™
and thus -need not be retained as records. Such notes may

(Cont )

Under the regulation and the Legal
.Adviser's interpretation, Dr. Kissinger was required to make
"a matter of record® all "discussions of any significance,"
in the form of "aide-memorie, memorandums of conversation,
or memorandums to the file."” If DY, Kissinger failed to

. adhere to this obligation -~ though extracts, his own memoranda,

or some other document filed by another official but containing
.the information in a substantially complete form -~ either

the notes themselves or extracts thereof must be returned to
Employees are not permitted to

" prepare extracts of existing records and then to discard the
“.records., ‘We believe that the definition in the proposal of

the term "nonrecord value® must be interpreted to conforxm to

. these principles. Accordingly, we need not-consider whether

: %~‘an agency's determination that notes of important conversations

are not "records" would be an abuse of discretion., See n.,l0

. infra.

A
We received memoranda from GSA and the Department of
State supporting their respective legal positions. Further,
a meeting was conducted with GSA representatives to clarify
the underlying questions.

The authority of the Administrator of GSA has been
redelegated in the records management area to the National
Archives and Records Service (NARS), see 44 U.S.C. § 29, 31,
33, Ve use the abbreviation “GSA" for convenience,

8/ GSA raises two minor objections. First, it complains
That the proposal contemplates the return of only copies
rather than the originals of the transcripts. GSA states

—9—0 ’ -t‘,
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.t . . vwell have been government property when made, see p. 5 supra, -

¢~y but the Department of State has discretion to relinquish -

£%-.,~_ " them to Dr. Kissinger. The same conclusion is appropriate

§€§3f;u with respect to nonrecord materials, Even if those materials
?"?ff ., were government property when generated, the State Department

Y sl -
... - " is authorized to conclude that they are not appropriate for
%t ;- preservation.9/ : .
b P | ‘. ;-. . ‘. . -
;@f%}f’ * 2.  GSA maintains that the State Department's distinction
;xay‘i,- . betwveen documents containing "significant®" information and

Am=. -« ' those containing "insignificant™ information is unlawful,

i T ».Adgcording to GsA, the notes represent a separate and independent
Wy ye record series and must be characterized as “records" notwith-

w3#5. 7 0 .standing the possibility that. the same information appears
hiif:“f;’elsewhere in State Department files; .

AR A

'Ei&g:;w{: This objection has two cofponents. First, GSA appears
:zégﬁ%,ﬁ‘ to  contend that the State Department may not rely on a
*aadyaed, . distinction between significant and insignificant information
e v +in deciding vwhether documents are "records" within the

%%%ﬁﬁgrur meaning of 44 U.S.C. § 3301, Ve disagrec. The Federal
g%sa ﬂ > Records Act expressly provides that the term “records" does

s *” 8/ (Cont. fiom page.9) ' ' .
;;n{g; f.-that "this is a technical objection and of no real concern";
R0 vk do not ‘bélieve that the State Department's proposal for return

%ﬁﬁﬁﬁf_ of copies is barred by any provision of federal law.

-":r*"‘-‘,."g:'n.m 4? .

u%gﬁijﬁsfii-“ GSA also -contends that the Records Officer of the State
#4@&%51.’sDepartment should be required to certify that personal and
g@§§::'ﬁ private conversations are in fact personal and private. The ’
g;;w i proposed scheme provides that the Review Team Director will

\i% 7Ly separate personal and private conversations from those involving
&'~ -~.. official business, Ve do not believe that either GSA's or

2 . % . the State Department’'s proposal is barred or required by

e federal law., °

R~ r '

;Aggf%f, 9/ We do not express approval of the procedure 1n1t1ally
33'*“""’Ebllowed by the Department of Staté, under which the notes were
‘-g“y‘~' furnished to Dr. Kissinger prior to a determination whether
NACRFRN there were sufficient extracts to comply with the Federal

“¥.. records statutes and the State Department'’s implementing regula-

WL tions, We do believe, however, that the proposed scheme is an
. - adequate functional' substitute for -a procedure under which the

PR required determination was made in advance of surrender of the
T notes., . . . L
- ~
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Ll_ug ". not include materials found not appropriate for preservation. -
2 te rq It is plain, in light of the*leglslatlve history, that materials
3% Y9, ., not containing information of any significance may be considered
#7707 to be not appropriate €or preservation., The Senate Report
x5 o - ;accompanying’ the Federal Records Act states, "records come
,ﬁv;ﬁjHQ‘ into existence, or should do so, not in order to £ill filing
.ig‘~ﬁf§: cabinets or occupy floor space, or even to satisfy the archival
x gﬁ:l ‘needs of this and future generations, but first of all to serve
s vore the administrative and executive purposes of the organization
Eﬁ;' - that creates them.," S. Rep. No. 2140, 8lst Cong., 2d Sess,
aqu?v 4 (1950). It is surely remissible for an agency to conclude
%ﬁﬁlfil"that whether a written document contains significant information

't is the most impét¥tant factor in detemmining whether the

i:a’y oOrganization's administrative and executive needs require
'f*:"'classiflcation of that document as a "record.® 'GSA's -own
fovn regulations support this conclusion. See p. 7, supra,
“z “wAccordingly, the State Department may lawfully conclude that

‘”a.aocument not containing significant information need not
be characterxzed as a record 1o/

-~ - ,, Second, GSA appears to object to the State Department's
conclusion that notes not having "record value" are not

~}eppropriate for preservation." According to GsA, the notes
'as a whole form a unique record series that must.be preserved
_in ‘its entirety, notwithstanding the fact that some of the

.- information the notes contain may be found elsewhere, While

; -athis rosition is a plausible one, we helieve that the decision

-?}?¥“~ is one for the’ Department of State, not GSA, to make in the

first instance. The State Department's regulations required

. DY, Klssinger to make a record only of conversations "of any

* 10/ An agency's conclusion that a documerit is not "appropriate-
,~g 33% _preservation” is, of course, subject to review for abuse
Egéfﬁ ﬂ; of discretion, If such decisions were final, agencies could

.subvert Ehe carefully designeéd dispdsal provisions of thé federal
records statutes, 44 U,S8.C. § 3301 et seg., by concluding
> that important documents need not be retained. There are
thus substantial constraints on an agency's authority to
permit removal of documents on the ground that their continued
retention is unnecessary. In this case, however, the State
Department has not abused its discretion: it has concluded
< that Dr. Rissinger's notes need not be retained only to the .
: - extent that the information they contain has been recorded
elsewhere., See note 6, supra.
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- ‘significance.” We understand that under the proposed scheme,
‘-# '+ the notes of such conversations will be returned to the
T Department if Dr, Kissinger has not otherwise complied with

s 4,

;i?w the regulation through the preparation of extracts, summaries,

Fns or memoranda to files. See note 6, supra. The State Department
&ﬁa‘-' is authorized to conclude that it is only the information -
4.4 .. Atself that must be preserved, notwithstanding the value Dr.
ﬁgﬁf#?‘ Kissinger's notes may have as a matter of historical interest,

;aj§ The proposal thus comports with the statutory defznitlon of

AN "records,” .
$PX - v -.
;3;g»,=’_ 3. Finally, GSA contends that the proposed scheme is

ggk*'ﬁ - unlawful becauseé it accords to the Administrator an insufficient

role in making the determination whether the notes are records

o
4
3

* within the meaning of the Federal -Records Act. GSA .concedes.
'~ T that it is, for the State Department to determine in the

;~$i .. fixst instance whether the notes are appropriate for preservation.

% g;*.~ It contends, however, that GSA maintains a supervisory role

5@4@& »in making that determination. For purposes of this argument, .

\(Q’r;~ GSA does not challenge the basic disposal scheme formulated

,63»‘";‘ by the State Department and Dr. Kissinger; instead it claims

T
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i;gﬁg‘ that even if the scheme as a whole is lawful, GSA should
?;hi;?;‘ play a role in identlfying personal and nonrecord materials,
.‘q’é*"“ v 3] .

§£¢ﬁ ~> " We believe thaf this position was correctly rejected by

A%

‘#.* ~ the United States in its briefs in the Kissinger case. To be

‘v . sure, agencies are required to comply with any GSA regulations

issued under the provisions of 42 U.S.C., see 44 U.S.C.

. 3102(2),(3), and must "cooperate®™ with GSA in applying “standards,
procedures and technigues designed to improve the management

.+ of records « « « " These provisions do not, however, authorize
* GSA to promulgate regulations governing the scope of nonrecord

materials, 1l/ With respect to such matters, the Administrator
;.  may issue only "standards, procedures, and guidelines." 44

v 7. U.S. C. § 2904, Such giuidélines are without binding effect,

.. In our view, nothing in the governing statutes requires an
Yoo 7. agency to follow GSA's decisions as to whether documents are

e "redords,” or even to allow GSA to participate in the identi-

fication process.
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%&/ The GSA "regulations” authorized by 44 U.S.C. § 3102(3)
nclude those governing inter-agency transfers of records
(44 U.S.C. § 2908) and those governing safeguards against
the removal or loss of records (44 U.S.C. § 3105).
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%?.:”, Y . ’ ) . Id
[ B
§j t . " 'The only provision arguably supportive of GSA's positlon
i‘ . is the requirement that agencies "cooperate®™ with GSA in
% . ¢ applylng standards and procedures designed to -improve records
% _,  management., Ve do not believe, however, that this provision
N _.should be read to require GSA to play a role in determining
A SR ' the record status of particular documents. The Department
‘~-x”, . of State's proposal permits GSA to discuss the requirements
N of .the relevant statutes with the individuals who will review
fjug;-j Dr, Kissinger's notes, 1In our view, the requirement of
Mas# ™ "cooperation® does not mean that the Department of State

L] ‘;}‘ must do more.

A iF :
s~ .+ - III. Conclusion -
ot 2*F -  For the‘reasons stated; we believe that the State Depart-
AOE N Y
L« o ment's proposal for the dlsposition of the notes of Dr.
B Kisslnger's telephone conversations conplies with the requirements
o hg;z *of Federal law.12/
4" ‘v.;‘. ,:.'!,.4 .
R AR
{&':5-’“ Sincerely,
it
."”1 - N,..
¢ - . "e«
ki . . .
ol PR .
?:,el?..r John M. Harmon
Fpe , Assistant Attorney General
iy . R . ' . y
o - ' Office of Legal Counsel
R Y S
‘.w “ » )
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. -y~ 12/ As a result of our conclusion, we need not discuss the
,§~7' Department of State's suggestion that even if the proposed
94 > scheme were unlawful, the Attorney General should exercise his
%' - prosecutorial discretion not to initiate proceedings against
FE, Dr. Kissinger, )
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