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1 3 JAN' 1981 

to 

l-1EMORANDUM FOR ALLIE B. LATIMER 
General Counsel 

General Services Administration 

.r 

1. ... "'... -;':if. .." tt- J~ .. '''''1''''s <t. • ...... • t .... 

!~~.:;, .' .'. ..~ You have rccjueste~ the opinion 'of this Office wi-til 
~ .. ~"'1.;p. ~. r~spect to, the lega1i ty of proposed procedures fop- the 
ti,;:,t; :~;., . .:-aJsposttfon of tFansc'i;'Tpts ''Of t"elepnone c,onver9ations- of-
!;;f.t .... ~: ...... former Secretary of State Henry. A. Kissinger/" For the reasons 
~~~t~·;; ... ~.~ :~pat foXl9w, we believe that, properly intetpreted, the' 
.~~~: :-;~ p~op'osed procedures comply wi th the requi,rements of federal 

~
. ~~., 6: law. - ,. 

'Ir • .1t,. '. - ..... .po .. 
V\-~"' .... " ,,"'" ~ .. # 

D~·~" <?.. . 1;. Background 
F." ... , , .. .. ... '" .. -
il4."'f.! .r. ,~... ..... 
~~;:'..,.~~ .: _. A.' In General . 
(;.01:' "". -; • 

.,.' 

......... )~~"f 

~ 
..... ,. ..• .Io_~'- .From September 22.,1973, to·January 20, '1977, Dr. Henry' 

~~$t1~~ ... ·~~~s~nger. served as Secretary of ~tate. During hi~ .period. of 
. ~;{~ .~: . ~eryl.ce, I?r. Kissinger's secretarl.es generally monl. tored Ius 
~.J.-<:: "f'telephoE'!e conversations and took notes of what was salid. TJle 
!1 .... ;.': ...... _~ '. n9t~~ t<?ok. the form of .summ~ries which were som:times verbatim 
'fli;~. ;.,.'" $:ranscr1pts. The conversatl.ons ranged from offl.cial business r·; f' ~ ... ~ ,to pu~ely private matters. Although Dr. Kissinger did not 
~.&~'~i~!. < .. regularly edit the notes for accuracy, they ''lere used by h'is 
fr~ ~ . 1.'} executive secretary to prepare his· appointments schedule and 
r~ __ .,.4',... w~~~ ~l~.C?i:'~aq by qi~ ~ta~f to keep abreast of his ac,ti vities 
..;?-; .... ~.: and to follow up on matters dIscussed. Tile 1iot~s, wliicn 
i!;'~~~ :-::. ''lere not circ\llated beyond his immediate staff, were filed 
r-.~~ .. ~~ i.n Dr. Kissinger's office in personal rather than official 
t ..... '" .. ' i' .. ~" ,. ~ ~ f les. . .. -~_o • , .... ,\, ...... ~ . 
" '.... ..... 
rt:··~.: .... · On at least two occasions in 1976, the Legal Adviser of 
~ .: . ...:!~. the Department of State advised Dr. Kissinger .that the telephone 
!i." ~,. -. • _~ summaries \'lere personal rna terials that Dr. Kissinger "lould 
~(,;~y:~ .l.... p~ able to. Femove \~hen he left of.ffce: In ~reach'ing th'is 
... • it •• ~_\;1 ~ result, the Legal Aaviser relied on the facts that Dr. 'Kissinger 
~: _oJ ~ ,'. h.ad filed ·th~ materials in his personal files, had not circulated 
~ .:: • t-. them beyond' his personal staff, and had not been required to 
· .':: create the notes by statute' or regulation. The Legal Adviser 
!' ... ;:~. concluded that the State. Department's re~ord-keeping needs. 
~:.: could be satisfie~ by the preparation of extracts of the 

_ " information contained i~n the note.s th~t pertained 'to official . -. . ... 
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bus:i.nes~. z..t~. Lawrence Eagleburger, Dr. Kiss~nger's assistant, 

.. prepared certain extracts before . the -transcripts were removed • 
'By a deed dated December 24, 1976, Dr. Kissinger transferred 
,to the United States ownership of the notes, subject to 
certain restrictions on access. Four days later 
the notes were transferred to the Library of Congress.!! 
The .extracts of the notes were. retained by the Department of 
State. 

i1; r;~ ; .. ~ 
1/":..:,'~ .. ' After a process of negotiation, the Department of State, 
r~~:~~' ~ and Dr. Kissinger reached agreement on a procedure for review 
; .. : •. ;., " ':. -'and' disposibion of the notes. The proposed procedures were 
l(';';';: :oJi~. 'forwarded by left~r of September 19, 1980, to the Administrator 
',::,,!"'~"';'*"~of General Services. The Administrator objected to the 
~::~~~/;:'t::~: .. PFoposea plan~ Aft'er an' effort 'at 'negotiation proved' 
;;"~~r~:,' . unsuccessful, the matter \'las referred to this Office • 
... " t~ .. ..v. ~~ .... "" ~ • •• • • 
~ ....... ''''<6 
1.~ ... ~ .... ;."..,r" 'I 

;~-;:-"'>',)'" ... '!t o B. Proposed review procedures 
r-~:~-~· .... - -WI' .. 'Iff .. I-. 

,,~;~:io;~:,f.t ... ,.::. Under the review procedures agreed upon by the State r· ... '.. ',' Department and Dr. Kissinger, the conversations and portions 
io.~'~;(4":~';'" - chereof would be placed in one of three categories: (1) 
~~~\jl~ ~. , information pertaining to official business that has "record 
,;~~J,.", \.,~. ~ 'valuen ; (2) information pertaining to official business that 
~~j'; .. facks record value; an~ (3) personal and private information. 
J,;-•• : .. ;., '\ ~ , 
Jr. of" ~;. .. 

/,'·1. ~' 1/ Dr. Kissinger's notes ,were the subject of an action brought t.. ...,."""~ _ 
~:r.:;- .... "" 'under the Freedom of Information Act (FOIA), 5 U.S.C. § 552, 
r-_r~t"';~;:- ':,c in 1977 by the Reporters Commi ttee for ,Freedom of the Press 
.~~~,\: ..... aJ;ld l'lilliam Safire of the New'York Times. The district' 
It, .... i:· ....... -... court concluded that the notes were ftagency records n under 
t.~~7:(f"f'f\: .. '~ th~- FOIA an~ the Federal Records Act because'o;they were prepared 
b~\""": ... ;" .. on. government time and with the aid of state Departmont 
~:}! .. ,? ~~-";~'~mploye~s and resources. ,The court also held that it "lould 
"'':.1'~: . .;~"v be" pioper for it to exercfse i~s equitable po\';t:!t·s -to order 
';:~'-:.' . return of the wrongfully removed notes. Reporters Committee' 

:,:,v--~"-..~,.r.' for Freedom of the Press v. Vance, 442 F. SuPp. 3~3 (D.D.C. 
I~~\'~~' :.it- ... ' 1977,) •. The court of appeals affirmed in relevant part. In 
:~".;,..';"'; ':" . Kissinqer v. Reporters ,Committee for Freeedom of Press, 445 
~:',i .. ~. ~ U .• S. 136 (1980), the Supreme Court r~versed on the ground 
",::",;,,11, ~·.I that neither the FOIA nor the Federal Records Act confers a 
.:~"~ , ~' ·right of __ a<?tion on private parties, and that the district 
, , ~ .... ~ , :r. court had .n~t been au thorized to order product ion of Dr. 
". -, ~·f .. ., I{issinger' s' notes,> which '''lere not n"lithheld" \dthin the , : 

, .. ~. '" meaning of' the FOIA. ''J;he Cour~' s conclusion that thenote~ 
~:;~; ,,,, .. ;. had not been withheld was based on Jthe fact that they had " \ 

J- • ~ , . . .. been removed from the custody of the State Department. i' '.' 
r'" + i ~. # 
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A~conversation is without record value if it is "not appropriate· 
for preservation for [its] evidential or informational value 

, '. 
or [if its] substance is adequately reflected in other documents 
that are records of the Department of state." It is "personal 

: .. .,;,:. ~ ..... and private" if it concerns "the personal or nonpublic activi ties" 
.~e of Dr. Kissinger or'other persons and not his "constitutional 

~."~-:: .. ' ~ and. statutory duties as Secretary of State or official activi ties, 
. t~" T: - .. of the Department of State. n 
~"'f •.... 
~ ... (1..' • 
~ at.!' . The reVl.ew procedures \'lould be undertaken by a team 
; ..• .:: ~.~ ..;' consisting of two retired Senior Foreign Service 'off icers and 
~":'."~- '-.• a Team Director,. __ under. the guidance of the Director of the 
~1.t~. ''', . Fpreign Affairs 'Information Management Center. The National 
~ .. ~~".:~.-.' Archives and Records Service and Dr. Kissinger's s~aff ~ould 
tt:~~t~~j,";-· -ce' 'fnvfted; .tc)' partfcipate 'irj' a' 'briefing 'session for all 
i·~:!<:,.~; ,,'·;:rp~rticipants regarding cri te~ia for determining record status. 
i:· ..... ~t-"~" .: ' 
If'-)If'oo" ~ "R-

O!:. _';'~'';'' • Prior to the review, .Dr. Kissinger's staff would . 
,..;.:... ~':::- ~ .. be required. to prepare a consecutively numbered .list of all 

".... ..~... * •• 

f~~"' .. ;;:. ,'notes made .. during hl.s tenure as Secretary. The list would 
~:'<_~i ~ .~tnen be made available to the revie,., team. The. review process 

i
~::tt~:~'~~i~.ltsel~ wo':!ld .consist 9f t:\>10 stages. Duri~g the fi.rst: stage, 
,",,:t~;:';t~. ·,eonversatl.ons or portl.ons thereof containl.ng personal or 
~~ ,w,"'! ~·.:private information \>10uld be separated from those containing 
~i.~~'"!-! ""';':-_.,~nfp~ation relating to of·ficial business. The separation 
f-;<~ .... ~ ~'process w<?uld be undertaken rby the Team Director, "lho would 

~
"~~~"" ,'consider the suggestiops of membe~s of Dr. Kissinger's staff. 
~t ... :·\/ot_ ;~'''')lhen the Team Director and staff members agreed that conve~sations 
:~. """, ~were per~onal, thQse conversations would be excluded from 
~!~\ .j;- fu"rfher' review, subject to the approval of the Secretary of 
~A~ .. :'~:" Stat~. During the second revie\'1, the revie\-1 team as a group . 
~~,.'i ~'.. would separate information having record value from informC!tion 
{ .... ~~.~- -. not having such value. Th~ conc'lusions reached at this . 
~ ~ -::, .' ,.J.. 'sec9.nd stage would be subject to the approval of the Team 
~'~~~:~ Dir~ctor and the Director of the Foreign Affairs Management 
It~'t.;·~ ~ ~ In~ormation Center. In the event of disagreements at either rt 4 ' ~. stage, the Secretary of State would make the final determination; 
t,G":'''w'' ,~ tl1e ponclusions reached at each stage would also be subject 
~r: .:- to the Secretar"J's examination and final decisio~. 
It'. . 
i:~~.\~· · 
~, + if 4.. 

P~·J4··! ~ , .. : .~ 1r... .1 

t 
;,'~ • .!. .. 

1 l"'''' r .. "'-" , , . 

.. 

At the conclusion of the reviewing process, the Team 
Director \-lould certify. the results and make copies or summaries 
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" ., 'It. .. .. 

'" _!" ' ,J.'f._"".- of notes' 2/ or portions thereof designated as containing record 
I j.1f' .... _ '" information. All final copies or summaries would be transferred 
--",... <t. '. to the State Department for, inolusion in the Central Foreign 
'~.;;_ . '. ,policy File. All other materials would be either disposed 

>.~~ .... - .' . of in. the manner provided for disposition of classified 
.-~ . 
;,.'.j \. l' Jtlateria1 or retained at the Library of Congress. 
"'! " :. •. '}r -

.- to .~. I~ •.. Discussion 
f~: :~:t--
~'Yt.,"I1..~._ 
~.<l ,~, .. 
I: 1i';f,1" ' .~ 
~! ~.~ - - ' 
'tf.:I:: ~ ... ~ '­
~i;~-~.4#it-~ .-, .. 
~~ .A~: ~;'.t: .~ .. 

"1E~"-""t. "J , 
ft~~ .It- .-r . 
t~-;:' , 
~· .. ~t ... ·~,·, . 
;. '?Y.? -j;t~.' . 
,,~ ".-;t; .. .,. \ 

~~. ~."#" ' 
t4":'~Jw ... .". .... 

(;~,; 1:~ , .• 
~~"y,.. t~.· .... 
f~:..;.~: Fi-". 

~f~; ..... 1. • • 

F...;. .. · 10 - ..... 

The Federal Records Aot defines the term "records" to include: 

[A]ll books, papers, maps, photographs, ·machine 
readable materials, or other doc~mentary materials, 
-regardless of physical form or cqaracteristics, made or 
received by 'an ,agency- of -the' ·Unrted',-States, ·government 
under Federal law or in connection \-lith the transaction 

'of public business and preserved or appropriate for 
preservation by that agency or its legitimate 'su~c~ssor. 
as evidence of the organization, functions, policies, 
deci~ions, propedures, operations,. or other activities 
of the Government or because of the informational value 
of data in them. 

~ •• ~ IY>.,t '. 

~:f-i~;: ~"4~4 -tJ .S.C. § 3301 ~ The principal issu:s for decisions relate 
~~~~-r';c •• ;to. (1) the State Department's conc1us10ns as to ",hen the 
f~~tJ'-';--lhotes in.question are "appropriate for pre~ervation". \·lithin 
i}~ ~ th~ mean1ng of' the Aot and (2) the respect1ve roles of the 

~
'M:~~~ "';,: pep,artment of State and the GSA in ~aking, that qetermination. 
~ .. -. - The '.Department of Justice resolved these issues in a general 
t~,;.':, . ';- .~ay in the briefs filed in the Kissinger case in the Supreme 
.~.I;... ~ Court. t'le believe that the position adopted in these briefs 

fl~~':~"";,,,,-, • represents a correct il1terpretation of the governing la\-l. 
r~ .,.-' .... , . . 
~~~~: ~. ' A. 'General principles: ~ Kissinger briefs . 

~\\~~ .' In tile Ki88inler briefs,· tile united St~~~~· concluded 
i~~:~· ,.,.~ th~t written mater als found in ~n agency fal~ in three 
~:.~, .. ~ .• ' general ~ategbriesr (1) persona~ materials; (2) "nonrecord lt 

:f1!. ... 'J\. materi'a1s1 and (3) records,. ,Personal materials do not relate 
4,~ ~ ~ 

'1~~ t" 2/ We are .informed tha~ summaries rather' than actual ~copies 
~-::M.~.:Yo .will be returned only in extremely limi ted circumstances, as 
:\': ",;,;:.;', 1. for 'exampl~ where personal and private information is' intertwined 
.~ I t.. ," wi th matters' of official business. More difficul t, ~egaa., quest'ions 

."~t/·~· t would be presented if the notes were to be summari'z~d\ 'b~ a t-;;', ~. 
It ...... 'f.~, .. more general basi~. £~~. n. 6, infra. 
J"~'~' . ~-~i 

f.fi!" .. : -•• ~ of 

~;:l~ 

1
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.~ .. , ~ to official business and \-1oul(l include, for example, private 
.:~ .. ~~""v'::-_: correspondence or a diary. Nonrecord materials have been 

>, I gathered or generated by a government official acting \"itl\in 
:.,:.:;' :.. the scope of his ·emplC?yment for the purpose of recording 
~~~. official business. Such materials are o\'med by the government. 
~- ~ See, e.g., Scherr v. Universal Match Corp. 417 F.2d 497, 50Q 
!{?~l.~;~: (2d.C~ 1969), cert. denIed, 347 u.s. 936 (1970)1 United 
~.~iJo'~.;t..:.... 'States v. First Trust Co. of St. paul, 251 F.2d 686, 688 
4;t·.~· •. :"1- (8th Cir. 1953). Non.records materials are not, hmo/ever, 
~:;7~tj. 'either "preserved n or "appropriate for preserva.tionn \'lithin 
.i ~;, :':." ·the meaning of th.e Federal Records Act. The Administrator 
~: :':+~~ .. ~ of· GSA has publi~hed guidelines expressly providing that 
·'9.!,>r:...·:. ":£n] on record ma'terials, such as • • • preliminary \-lOrksheets, 
,..{\-:e.:~::)! .. , ~~~ ,si!l'~l,!r papers, that need not hc;ve been made a m~tter of 
r!~c;-~ ".;' Fecord, 'snall ·not 'be incorporated In. 'the 'offici'al 'f,l:1es' of' 
~ • .t,~;-~,,~'i' "/the agency. It 41. C. F. R. 101-11.,401-311. The statutory language 
'::-4"'~I:~ '.~ ... "t9. 'the effect that only documents. "preserved or appropriate 
f:r-~.r~, :t .'.for preservation n need be categorlzed as records authorizes 
t4:,,!i;~ :- ..•.. agepcies to relinquish nonrecord matClria~s to departi~g 
.,tJ:'~· :.;;.?-.- official:s. Once the relinquishment has taken place, the 
~li:~Y:~~,. materials oecome the property of the official. Finally, 
[It ::.~':'. ·"tecor!ls" are materials that have been preserved or are 

~
~;~: ~'~.1,~ : ~'ppropriate for preservation "Ii thin the meaning of the Records 
i!{~ ":' ... + .;, , Act. • . • 

$. ~ 1'.:;. .. ,.. • • 

~ ... l1r··:' ~.... ...." .. 
~~ ,~. Agencies retain a measure of discretion in deciding 
~~1/..:-··"'·- ,,,hether materials are Aappropriate for preservation." Hhen 
~~~:I-... '~~Y: . ~~ngress adop~~d the definition of "records" in the Records . 

~:..'~~t~~>... Dl;sposal Act, it ~tated its iptention to "place the responsibl.lity 
"l'o"::r.1¢ ,. in, the firs t .ins tance upon the agencies for de termining what 
;vt}.; .. < ..... documentary materials should and what should not be preserved, It 
F~':~"" . arid .• to "make it clear that [agencies] are not obliged to 
~it-. ... _.r consider every scrap of paper on which writing or printing 
~:~~.~. :,- ~p'p~ars as ,a record:t~. ~~.t:. ~el?~. NO:, ,5.59,' 78.th.co?g., Is~ . "t. ~~~: Sess. 1 (1943). Thl.S lcgl.slatlve hl.stOl-y suggests tliat l.t lS 
1" the. agency's discretion -- not that of the GSA or the Archivist 
th~ ~ .... '; -- that is to be applied in determining whether certain 
~i~.~'*~ ~., mat,erials are appropriate for t?reservation.3/ Admittedl~, 

Ir~t.:'" 3/ l'lhen the statute was passed in 1943, there was no GSA, and the 
~it.,\,. ' Archivist's role \-ras limited to reviewing agency ·proposaJ.s 
~~ :\~ for the destruction of old records. The 1943 legislation 
f~i ~ ~{ tt , { Con t • on p. 6 } 
f~;.~ .~. '. ':~. t<· . ... 5 -
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o o 
age1')cies are required to comply \'11 th GSA regulations as to 
record disposal and to cooperate with the GSA in designing 

"'. »"standards, procedures, and techniques designed to improve 
.... - -~ . the management of records ..... " 44 U.S.C. S 3102(2) ,(3) • 

.:\.' T " However, the GSA is not authorized to promulgate standar~s 
- :;;~... _. or guidelines that have binding effect on the agency's deter-:-

t,.,.. ". minations as to whether it document constitutes a "record." 
Ii: ~ • -.... ~ # • 

.. . ~""': .. 
- f' '" -

~1'4t:: -. '. Hith respect to' Dr. Kissinger's papers, the result 
.;,\",.:..:. should depend on application of two principles: (1) within 

I' ~ •• y- the limits of the Federal Records Act, agencies have discretion 
:-ft.:,:.r to distinguish between record and nonrecord materials; and 
.. . ... ~ ~\.: \. .( 2) an agency is ?uthorized to dispose of unclassified non record 

-If' •• :< ..; " •. ,materials by alIowing the employee to retain them as his 
~,:.{ .. :.;',_ ,-'/. pe~sonal papers, but the materials do not become his property 
a{~j.!'!;' .. ~' :'untl1 so relinquished. -On'ce -relinquished -under -a proper' . 
t~ 'Z~.~.7.'.· appli7ation of an agency rule, the documents a,re not subject 
~.,: ::;-G~~:\ .. t .. 1;0 the Records Act. 
.. ' .. I,. • , " • 
; ~~}.~_.-,::-; ::~ .. ' These principles were impossible to ,apply on the record 
.. ~~ 'f::~.:' ).n. the Kissinger case when that case reached the Suprel1!~Court • 
. ii' ~~.., .. ?, • '- F~r~t, the State Department's records management program did 
r ;:~~~_:.<~ not -explici tly address th.e subject of telep1}one .notes. The 
~~ ~.{;- program did require that "discussions of any significance 
!l,t~i·~ $. .;.~ '. ~ • by telephone" be "made a matter of record , • • in the 
.:,_:.~~.-. !..~. form of aide-memoire, memorandums of conversation, or memorandums 
fj.;~ i> '~o ~he file," Foreign Affairs Manual (FAM) 423.2-1 • .1/. That 
b:.~"'_"',· :\'"~~ ,provis,ion does not, hOl-leVer, l;equire creation of the notes 
r~::_~~/~"t"' a~ .;ssue; at least in the form of transc;:ripts. Only information 
~-.,~ .... ..".+ "l. -- - • 

• ~.~~.; .... ::.; >; 3/ ( Cont.) 
-t:;.>--. '~ssigned no responsibilities to the Archivist of any sort in 
}:Y, • .'., ,::- ,assisting agencies in drm·ling the line between record and 
~;'~ , 7.' .. nonrecord materials. 57 Stat. 380. Accordingly, we believe 
;-;..,~ ,,,<-.!' - , -that the r~ference to material~ "appropriate for preservationQ 

/ -...... '~ c~ii be intexpreted only 1;6 contempla te that it is the agency, 
I - '..... not; GSA, that is to make the "appropriateness" determination. 
!.~.l "~~lc 
~t~:-", .... ~ .. 1:..... ' 
t· ..t. '. ~ 
r ... ¥ , 

.. -"" to ~ "a;,.. 
t ... .s. .·.1>4 
tJ ,~ ,. ~ 
~..;.!~ ' .. ~. 
,~... ir... t.. 

1 __ • " r 

t:/ ~ ~ 
, '.'A , . 
1-."/ , .. : 
~ ;~'-' . 

to ~ ~ .. . -
" 

.( .... , 
• :' to I, 

·4/- The regulation states: "Decisions, commitments, and 
discussions of any significance which are oral in nature (for 
example, person-to-person, by telephone, In staff meetings, 
or in conferences) must De made a matter of record. The 
information should be written in the form of aide-memoire, 
memorandums.of conversation, or memorandums to the file." , 
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. '. "of significance" must be recorded.51 Moreover, notes created 0': . ,"'. r' before the information has been incorporated in some final 

'.b ........ ~ . ' ., memorandum need not be retained. It is sufficient if "discussions 
:\';'.~ '" of any significance" have been summarized and entered in 
.;., ':" '"' agency files. The Department's Handbook expressly states 
to:~" ':" that "working. files, II Which include "rough drafts and working 
,.::... •. ,.. papers,a may be "disposed of as soon as they have served 
~~f~'~: ~their p~rpose.n Records Manage~ent Handbook of the Department 
. ~ •.•. : ._J of State 41 271-272. . 
~i~;..;...... tf • . ~~ . 
~~; .. ~." '. '.: : -Th!l Administrator's 0\'10 guid~lines, pr~ulgated under 44 
tr~'liJ.".k ....... ~ .U;S.C. § 29().4, are substantially ~dentical. Those guidelines 
;~~:. ',' ". provide' that n [s] ignificant decisions and commi tmentsrecorded 
tf~t':"-' ~=:'\ ~. qrally • .( • by telephone ••• should be reduced to \-lriting 
f£.;,~?e.'~.~:-::and' :lnclu~ed; 'in ,the· record·.·" 41 ·C·.P,.R. ~. 101-·11. 202~2 (b) ~ 
~~<f:.fl. '~r: . COQtrols should ensure "that important policies and decis10ns 
~~.ri"" ~.;o.< ... ~re adequately recorded, that routine operational paper work 
It~~~~!!:..v:'" ·is ... kept to a m~nimum; and that the accumulation of unnecessary 
f"':'r-LV ...... : .f.iles is prevented." 41 C.F .R. 101-11.102-3. . 

f ~~. ,4 1 .'. ' 
;i;'~:': .. '''..:!:.... The record in the Kissinger case· also failed to ,sho\-1 
~~§. ... ~,: • ~~ .. "l.~ether the extracts o~ any memoranda of Dr. Kissinger's 
(;~ ..... 1" ~ • .eqnversations satisfied the requirement that "discussions of 
~~;."'A:' ~ . a.-tiy significance" be ."made a matter of record." '}.'he Legal 
'';''\ 1.:. .., <j 

~1-:.{i. . A!=1viser of the State Department had concluded that the t~lephone 
~;~;'I:' _ :. .~ -notes need not ~e. characterized a~ agen7y records so long as 
\4";' . extracts of off1c1al matters reflected 1n the notes were' 
~;t;;~ ,t' :, ... 1)lade pa1;"t of the agency files. But neither the notes nor . 
:.k1'.::".~:· . the extracts could be found in the Kissinqer record for 
~-'h": .. /: cOmparison. There was' no indication that the State Department 
~~ .1.: ..... :,.".. l;>elieved that the extracts were sufficient for purposes of 
~t:~.) '.~_.., • ~.i ts ~ecorc1 management program. The Legal Adviser llimself 

~
'~'1\? .... ~-had no opportunity to compare the extracts \-lith the no~es. 
~~~ ~ • .,! l." If the notes constituted the only record of important agency 
~~~~~,. ~ transact':i;ons, they -must be "appropriate' ·for preservat,ionn in 
~t~_ . light of the State Department's own requirement that a record 
~"!:.;;. .:,~', be made of conversations having "any significance. if And in 
'It

{ "~: I ... order for the extracts to be sufficient, they must be "comple te 
:.;..~ :.:/ .' ·to.the extent necessary [inter alia] to (a) facilita~~ the . , . 

1.... ..~ 

i ' <ffJ -
~l.- ,i, 
I'> t· , . 

!-. .:t'~ t . .. .... ., , 
i" .... 1 ~>! •••• 

~ .""l.~~ .. -. ~ .. ,: ", 

o '""«'-t~"" ~ 
•• ~.~" J. ~ 

j>.',\ " 
~ "~" .. .- ~ 

f
~ "1':~. 
7 - ", .. ,. 

,l·¥ :.~ ,", 
f':r;;~ -IJ> • 

~
.~~~' . 
. . 
r~. 
"if ~. 1 .. 

f<:; ~~<\. 
~ry'~ . 
". .. 

." 

5/ \,le do not, o~ cour~e, suggest that documents that need not be 
created are by v~rtue of that fact not "appropriate for preserva­
tion. II Such documents may be records if the agency c;oncludes 
that they shou1~ !:?e"preserved under 44 U.S.C. S 3301 • 
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f.:....;: . making of decision~ and policies anq the taking of actions 
.~... by the incumbents and .their successors in office; ••• (c) 
;~ .. '~"~~ make possible a proper scrutiny, by the Congress and by 
~ .. ::. " ~... other duly' authorized agencies of the Government, of the 
.. ~jI!.' manner in which the functions of the Department of State 
'; .... w -:; have been· discharged 1 ••• and (e) provide materials for 
' .• :.... research' and historical purposes. n 5 FAM 423:1. The sufficiency 
rr~f' I .:-.- of ,the ·extracts could not, therefore, be evaluated unless 
.... ;~~ •• ':', both the extracts and the notes \'1ere made ava ilable for 
' •. ;~.<' comparison. As to this issue, then" the United States recommended 
... ~.,'" .~ 1'"' that the Itissinger case should be rem<;,nded for compa~isc;>n of. 
:'\~ •.. ;.~., t~e extracts ane! the notes to ascertal.n \'tl)ether the l.nformat1on 
"lS:~:·~~ .... ';':'·1> • contai'ned in the- nptes was adequately reflected. The Supreme 
~"'f~t~ ,'~~~'~9?'~~ :~ound it unnecessary to reach th: issue because it 
'S.:'~.;;-~';' . ac~ept~ ·the De'partment 's' pr imary' subml.~sion. -See: ·note- 1·, 
. ~'ll ~: t"4:"(~"; 'supra • . ~..k\,'~ ~ . . 
oI~ .~.'If.'" .In -;\ '¥t .. 

r:l~ii-;: . "-: ' B. Applications 
~'~ 'E ... J( ~ 

~:rf·:·.' Application of these principles suggests that the disposi.)l 
li~~ ~ ... - scheme proposed by the Department of Stat~ complies with 
~"'~'~; 1i - ,legal requirements. First,the scheme recognizes that 
'~.; .. ;' .• ~\. ,~o\'mer:ship of those notes that were made during the scope of 
1l:ft.t:f_~"'~ :~ -'Dr. Kissinger's employment and that relate t9 official business 
~~~~~ ' •.. :Was vested in the Federal government, at least when the notes 
·V I ""..rr)!'" . .-t.t'::.-tt ;'t • w~re or1g,),nally made. Only the notes of purely personal 
~~~, ~;~ conversations are even arguably Dr. Kissinger's property. 
:~~:Ot ... r..~+' . Second, the scheme accords to the Department of State a 
~r~:·f~-:~·· 'p'e~sure of discretion in determining whether materials are 
.• );.g>;",-;- ,,'~'.. nappropriate for preservation. n In our view, the I?epartment 
·,;7Z.r.\-l.... of Stl;'lte is author ized to. decide that certain notes need not 
~.~. ~j. :{i . 'be retained if the informa tion they contain Imny be found in 
.. .'t~:""'t. '.: .' extracts of the notes, memoranda of the same conversation, 
,.~~:.-: ~,~"'l:or' some .o~her doc~ment in the Department 1 s files.6/ Finally, .... . . 
f ·-<'If ...., 
~ ~.. 6/ It is Important to note that our vie\'1s are based on an 

~;~;-~ -~: Tnterpretation of the State Department's proposal that comports 
•.. ,"' .... ;';,":.\- with the Foreign Affairs Manual, the Legal Adviser's vie\'ls 
t~~ "r •.• .., in 1976, and the posi t.ion, of the United States in Kissinger. 
\ ~;.~" ':,' T~e provision of that proposal that 'materials have J}onrecord 

~. ~ " .. ' value "whose substance is adequately reflected in other 
• '.:-~ ..... ' '. documents ,that are records of the Departm.ent of State" should 
• .",1 : ... ~ not be read to conflict ,·Ii th any of those sources. The mere 
: -(". .: fact that a decision is in some sense reflected in some 
H", ' .• _. other document \'Iould not in most contexts be sufficient to 
.;-::= i" • justify failing· to retain Dr. la~singer' sown nccount 
; '~' .. _." (Cont. on p. 9) 
$ .. .:. " 
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the sCheme recogizes that an agency is permitted to relinquish 
ownership of materials pert~ining to official business but . 
nonetheless deemed/not "appropriate for preservation," and 
that once relinquished, those materials become.the property 
of th,e employee • 

• The GSA 7/ raises t~ree basic objections 8/ to this scheme, 
which ",e "dll-discuss in sequence. -

~::I,r .• ,.. '. 

::~~ .. , .~.;, a' 1. GSA contends that the notes are' public property and 
~~~~ .~ ~~ that they must therefore be returned to the Government in 
.;.~~~ _ .... ~ ~~ thei~ entirety.o. We ~lieve, however, that regardless of 
· ;:-) ';',,: ::1'1 '}:Ihether' the ,note~ are publ ic property, the S ta te Departmen t 
·~.;,~f..fh~'~: .l~.-.. e~~~~~~~ .~C? ~o~~l~~~ ~ha.t .. ~~._.t~ey .d~ .n~~ relate to official. 
~ .. dl:'.! -< \. . b~siness; they ne.ed not 'be' deemed "approp'r1ate for- preservation'" 
~"~;:V7'" ~: ~nd thus ·need not be retained ~s records. Such not~s may 

• ~~ 1?" .,..... • 
~ 'r. ~ • ..,... ~ .. ~. ~~~~-:-__________ _ 

, ~.~7";~~t . '6/ (Cont.) " 
~':c";t*~~~}' ':. of the conversation. Under the regulation and the Legal 
: $:~'';~''''~ ·;.,~dviser'·s interpretation, Dr. Kissinger ''las required to make 
,t;'Z:.~;;: ira matter of record" all "discussions of any significance," 
~~T:\.:.. ',; .ip the form of "aide-memorie, memorandums of conversation, 
".~ .. ;'4+.~.--~,..y .. ~ ... or ·memorandums to the file. 1I If Dr. Kissinger failed to 
;.~!~.~$~ . ""'adllere ·to this obligati<?n -- though extracts, his own memoranda, 
~~ .. "";.of :::. or some other document filed by another officIal but contain~ng 
-';;~'~F-' ',"4 ,the information in a substantially complete form -- either 

.. "' .. ,. tI: .. 

~~ ~~~- the notes themselves or extracts thereof must be returned to 
~4J'-·w .. ;-· ... :;~ .. the· Department of State. Employees are .not permitted to 
,--. ~::~.- :;;~.". prepare extracts of existing records and then, to discard the 
'~;'., ~~ . -records. ·tole believe that the definition in the proposal of 
ti' :' t .... ·· . ~ the term "nonrecord value" must be interpreted to conform to 
)~;S' #'{:.{i~. these principles. Accordingly, "Ie need not"consider whether 
~~ •• "'!':.r,'rl." ' •. an. agency's determination that notes of important conversations 
• t,- :', ..... _ are not "records" \'1ould be an abuse of discretion. See n.lO .... ... - .. - ...... , -
~ ~·r ... '""~ .. r r infra. . . ~ -
"i'~'" ~ .• -~ ., 
~. \ ,.;0( I 0iV .. 

~"':!1' 1 .fit 

OJ "It".. .. ,i-I. ,,,.:; ... 
. f,.,.; . 
""" ••• ~..t 

:~: ( ,1. 
~r,".. ,. · ~. t~ .. ,. ¥'.... ..... I 

i.';_~~ ~ ~ .. ~ ... ... ' 
). ,. , . . ' .. ... 

"" 'k .. .. 

\." . 
f~' t" 

··,l .... · ',-. 
1\ • .. ~~ .. 
l','-
~ ,,-

. 7/ We received memoranda from GSA and the Department of 
.state supporting their respective legal positions. Further, 
a meeting was conducted with GSA representatives to clarify 
the underlying questions. 

The authority of the Administrator of GSA has been 
redele9~ted in the records management area to the National 
·Archives and Records S.ervice (NARS), see 44 U.S.C. S 29, 31, 
33. He use' the !lbgreviation nG$A" for .convenience. 

I ~ ... <1ft 

&/ GSA raises two minor objections. First, it complains 
that the proposal contemplates the return of only copies 
rather tpan the originals of the transcripts. GSA states 
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1f) .. ~~:_ 'I" .' 'well have ~een government property when made, see p. 5 supra, .. f':: ..... ~ .:;": bu.t ~he Department of State has discretion to relinquish 
f_~" .... ': _. them' to Dr., Kissinger; The same conclusion is appropriate 
~~ .. ".~:-'':'. with respect to nonrecord materials. Even if those materials 
f \~'" ... ", .. were government property ,.,hen generated, the State Department 
:: ~~.., ".,\' ~ is authorized to conclude that they are not appropriate for 
7t..J ,;.::, preservation. 9/ 
~ ,. r _ 
.,.~~, ., ... ~. '. . 
~5;~': .(." ~ 2. GSA maintains that the State Departmentls distinction 
~~:'..¥.tI~:'" - ' bet\o/een documents containing "significant" information and 
~~-:'l-'" ... ~ t~ose containing "insignificant" information is unla",~ul • 
• ;~~:;~ . -.Agpording to ,GS,!\, the notes. represent a separate and 1ndependent 

.~~,\..;. ~)~.,. record series and must be characterized as "records" notwi th­
~~""1~',+"';:~' .. ~: . standing the possibility that the same information appears 
;';;t·~~)t~ • els'ewh'ere- in State' 'Department' f1-les. . .. 
• ... _ .. ~""..y .",. ~ .. t • ' 
~"..". .,.... . 
,;t:~ . .;~~:-.~~, This objection has two components. First, GSA appears 
··l't""t1"·/', '",.' to' contel1d that the State Department may not rely on a. 
~~;¥~'~ . .:' d~stindtion between significant and insignificant information 
~\-'..,,~(~~~- . in deciding \,lhether documents are "records" wi thin the 
~'i!~~~'-~r . .:· !lieaning of 44 U.S.C. § 3301. l-Te disagree. _ The Federal 
t~.:.: .. ,"" ~: !l~cords Act expressly provides that the term "records" does 
~- .. ,"t ... t :' ..... f1P ..... " 
,t.ot,t ... .' ... ,,~.V'''IfI~ ..... :- ...... .. .... • 

~~:>~.,~~.87 (Con~. from page. ~) .. 
f~''':' i! ..... : .that "th1s is a techn1cal obJect1on and of no real concern"; 
r~t~:"~I.",,:. - -i-i~, do not 'bcflieve that the State Department's proposal fpr return 
f~~~'t~·~ ." of' copies is barred by any provision of federal law. 
~~;,;.-/I~ ~ ~;. 'of ~~ 4 • 

Ft1~~~~\~;~' <~_ GSA also 'con.tends that th,: Recor~s Off icer of the State 
h,:;{.~r.:?: .. 7. D~partme~tshould be required to cert1fy that per~onal and . 
~l'\;,~:-:"'.' p~ivate conversations are in fact personal and prlvate. The 
~:-;;:.~.t .. • :: .. ~. -pt:oposed scheme provides that the Revie\'f Team Director \-Till 
F.:l.w,:'~~::~; s"eparate personal and private conversations trom those involving 
~:~. '_~. official business. We do not believe that either GSA's or 
; . ~ .- the State Depar~~ent's proposal is b~rted or required by 

'1/'- federal la\1 • ..,," . .. -
:" ~ ... ; ~.~ 

.. ~~~ t~, 9/ We do not express approval of the procedure initially 
~''''I. 7;1",- ~::: .... "followed by the Department of State, under ''1hich the notes vlere 
.. -, ~'" furnished to Dr. Kissinger prior to a determination \-lhether 
"<:~.'~ " there \'lere suffici~nt extracts to comply "lith fhe Federal 
~~,._ records statutes and the State Department's implementing regula~ 

·}f.'~· . (0 tions. We do believe, however, that the proposed scheme is an 

) -
1- • 

~ ... ' 
I 

,,-t 
, ~ ~ ,. 

I ' • . 

adequate functiona~ SUbstitute for ~ procedure under which the 
required de~ermination was made in advance of surrender of the 
notes. 
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~~~ . not incfude· materials found not appropriate for preservation. 
;;t.:~ .. ·.... It is· plain', in light of the'legislative history, that materials 
~.~ "~':.~, not containing information of any significance may be considered 
it"~~~~~ .. # to be not appr9priate ~or preservation. The Senate Report 
f.r~~ ~~'.' "acpompanying' the Federal Records Act states, "records come 
~.~ ..... :;~-.\. in~o existence, or should do so, not in order to fill filing 
k::"!;:.~" .. i.-: c~.binets pr occupy floor spac~, or even to satisfy the archival 
e~,;s.·~:J.~ 'needs of t~~~ and future gene,:ations, but .first of all to serve 
f.~.1' '(~..... the' administrative and executlve purposes of the organization 
fi;ic ~- .that creates them." S. Rep. No. 2140, 31st Cong., 2d Sess. 
F;-:~:~ , 4 (1950). It is surely permissible for an agency to conclude tli :"'~\'~ .tJ..1at \~he.the~ a '.:1Fitten document contai~s. significant information 
ftt.~.').~.tI;.:.,.,~ is the most important factor in dctermlnlng whether the 
~~~~~~~ organi~~tion's administrative and ex~cutive needs require 
rf:-';;~J:;;~·. cla:;siflcation' of tha~ document as a '''re,cord.~ 'GSA~-s' 'own 
:t~Z!,",~,~t.~~- reg!llat~ons support this conclusion. ~ p. 7, su·pra. 
';~:: ..;.1 ... .'\}Accordingly, the State Department may lawfully conclude that 
ftJt::t?:~ :,-.: ~ CJo.9urnent not contain~ng significant information nee? ,not 
~~·AI.'_{ 'l De characterized as a record.10/ 
~:si4llr~"''' ...... j .... t .~. .. -
~.,~I' ""t ~ ".. to .. II" , 

;';!:~~lI'\:. '" Second, GSA appears to objec,t to the State Department's 
iJ. r.: ... i.; .... ~: conclusion that notes not having I!record value" are not 
~ .. :,;:~~·~,;..:,l<!I ... appropriate for preservation." Ac~ording to GSA, the notes 
,~~c~.·~"~, 'as ~ whole form a uni~ue record serles that must. be preserved 
~t. .':,. '.0:" iri:lts entil;ety, notwl thstanding the fact that some of the 
~{i~::;~ . infqrmation the notes contain may be fOU. nd e1se\'/here. l'lhi1e 
tiii;-'i~~"- tatnis position is a plausible one, \,le believe that the decision 
:. :r;.";'(~.:': is, one for the' Department of State, not GSA, to make in the 
t\f~~:7/~~:,,~::f~~t. instance. The State Department's regu1ati<;ms required 
~~~:",_,~. D~. Klssinger 'to make a record only of conVersatlons "of any 

11'" ... ! 
't' I', •. ' , 

'§~ ;~.:~ '.: 10/ An ,agency's conclusion ~fiat; a d,?cument is not "appropriate' 
M::t; ... ,,,~ .. ;0:;. ~or,.~reservationn is, of co,!rse, subJ.ect. to review ~or abuse 

~ 
..... ~. t ,.' of dlscretion. If such cleclsions were flnal, agencles could 
~~ IV . t ,subvert ~he carefully des igned dIsposal prov'i'sions of the federal 
k~~.:, recor~s statutes, 44 U.S.C. § 3301 et seq., by concluding 
'~. ' .. ~~ ,. that lmportant documents need not be retained. There are 
.~~'~; ,. thus substant;ial constraints on an agency's authority to 
~:i:~~:)4" pe,rmit removal of documents on the ground that their continued 
~YJ~' • retention is unnecessary. In this case, however, the State 

~
"" Department has not abused its discretion: it has concluded 

.~~.: .~.,,~ that Dr. Kissinger's notes need not be re~ained only to the 
::~::~"~ _ extent that the information they contain has l?een recorded 
~ 't.: -It r:-; 'elsewhere. See note 6, supra. 
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Q' 
significance. 1t tie understand that under the proposed scheme, 
the notes of such conversations will be returned to the 
Department if Dr. Kissinger has not otherwise complied with 
the regulation through the preparation of extracts, summaries, 
or memoranda to files. See note 6, supra. The·State Department 
is authorized to conclude that it is only the information 
~tse1f that must be preserved, notwithstanding the value Dr. 
Kissinger's notes may have as a matter of historical interest. 
~h~ proposal thus comports wit~ the statutory definition of 
"records. n ," . ~ 

i",_'f', 'It .... ,.1t ... ~.;.J ~ ... 3. Finally, GSA contends that the proposed scheme is 
(~. ~. ~ . ~- unlawful because it accords to the Administrator. an insufficient 
.::; ~ role in making the determination whether the notes are records 
~~;; .... ,. _~fit'}l'rri -the melinfrig of tfie' 'Federal 'Record,s"i\ct. GSA ,conc~des. r-t" ~;;.; ~ th?lt it is. for th~ State Department to determine in the 
~l."'~, ,. first instance "lhether the notes are ~ppropriate for preserva'tion. 
t~~J;~ .... ~;J. ".:' I~' contends, however, that GSA maintalns a supervisory role 
~t;,. ... :;"~~ -~'in making. ' that determination. For purposes of this argument, . 
m~';~';:~,t.;:' GSj\ does not challenge the basic disposal scheme formulated 
i}.;~!~:·:··~· by the .S"tate Department and Dr. Kissinger1 instead it claims 
1~..-!.t ~<~ ~ . ",that even if the scheme as a whole is lawful, GSl\ should 
~.i..: ::; ?7:-.1. •. ·p).ay a role in identifying personal and nonrecord materials. 
Y' ' .. '~ • .. • 
t:~,..~t~ ..,,~,.. . lie beli.~ve that this position was correctly rejecteq by 

. i'~~:-~"t..~. ~ .. t~e United States in its briefs in the Kissinger case. To be 
~~ ';:.~:. .,sure, agencies are required to comply wIth any GSA regulations 
~~~;.. '. issued under the provisions of 42 U.S.C., see 44 U.S.C. 
C.(:. .. :- '.3102(2),(3), and must "cooperate" ,.,ith GSA in applying "standards, 
t<t!·~·t.: '.~ """, p~9cedures and techniques designed to improve the management t:'. :~. : .. ' of, records •••• n These provisions do not, however, authorize 
~t'·,,,:~ .. ~· qS.A to promulgate regulations. governing the scope of nonrecord 
N~ ". materia1s.l11 With respect to such matters, the Administrator 
~~1t .. :~.. mlly. ;ss!1e .. 2!lly n~tandc:~qs!. ,procedures, 'and guidelines." 44 
i~~.",,~~, p.S.C. § '2904. Such guidelin'es are"wi-thout- binding ef·fect. 

~
'.y.:l;'1:I.'" - In our viet1, nothing in the governing statutes requires an 
;;:' .. ~::.:.St-'. agenCy to follow GSA's decisions as to ,.,hether documents are 
t"~~'t' "records,1t or even to allow GSA to participate in the identi-
~"~"~'; ..; fication process. 
if. 't'! "t 
tr" {f .. ~ • . ~ , 
l;' "t ' ... 
!'O~) ~ 

~
~'14.<: .~, 
. ,r..;.;J '1-, • ,""". .. 
~,,~.~ ;' 
t~~,'·*· .' 
ItJJ.~ ~!, ~ 
~"{; •• I' '* 

I· ' ~-

tt~;~~. . 
r ..... :.; ... r J-"IoF.· _ ~ 
:~.~ ~ -;..~ 
}~ .... 'J " 

"~ .. 
:r ':" • 

~ The GSA riregulatlonsb authorized by 44 U.S.C. § 3102(3) 
nclude those governing inter-ag~ncy t~ansfers of reco~ds 

(44 U.S.C •. § 2908) anq those governing safeguards against 
the removal or loss of records (44 U.S.C. § 3105). 
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'Tqe ~nly provision arguably supportive of GSA's position 
is the requirement that agencies "cooperate" with GSA in 
applying standards and procedures designed to -improve records 

,.i:~ ..... _ management. i'le do not believe, however, that tJlis provision 
~~J.! .~ -'. .' should be read to require GSA to play a role in de termining 
)'''i~ ~'... ; the record status of particular documents. The Department 
'~ .... " '.. ~ of State's proposal permi ts GSA to discuss the requirements 
,,' 4, of .. the 'relevant statutes ~1ith the individuals who will revie"l 

~ " 
f:' • ~ :. Dr. I\issinger's notes. In our view, the requirement of 
i-".'. ~ It .. ~.t .,,' 
i'.~~?: ~. "cqoperation" does no~ mean tha~ the Department of State 

J. •. .:;. :. .~ ~!lst do more. 
'.., .;t .... -a~ -i" .. _! ,; 
'. 7-;:'~ ~. * III Conclusion • . ~.... ...... . 
.. ;::;"" .: *',. .... 
:---.... .;..,J. .... ~_:.'. _, For the-"reasons 'stated-, we believe· that ·the- State Depart-
;:":1(' "':.~', mel)t'~ p'?=oposal for the disposi~ion of the notes of Dr. 
;: .. i!' .. ,' !<issinger's telephone conversatlons complies wi th the requirements 
~-~~ .... j..; "q.f Federal law.l2/ 
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Sincerely, 

. John M. Harmon 
Assistant Attorney General 
Office of Legal Counsel 

W As a result of our conclusion, we need not discuss the 
Department of State's suggestion that. even if the proposed 
scheme were unla\'lful, the Attorney General spou1d exercise his 
prosecutorial discretion not to initiate proceedings aqainst 
Dr. Kissinger. . 
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