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MEMORANDUM FOR THE ATTORNEY GENERAL

Re: CETA Programs in Religiously-Affiliated Schools

On January 25, 1979, this Office responded to a request
from the ‘Solicitor of Labor for our views on the constitutional
limitations on the placement of job trainees and employees in
sectarian elementary and secondary schools undexr the Comprehensive
Employment and Training Act (CETA), 29 U.5.C. § 801 et seq.

In that opinion we reviéwed the Supreme Court's decisions
interpreting the First Amendment prohibition against govern-
ment establishment of religion. We concluded that CETA partic-
ipants were clearly barred from performiong the functions of
teachers, teachers aides, counselors, maintenance workexrs,
and clerical assistants (in most cases). As to each category
we found holdings in the Supreme Court's recent decisions
that, in our view, foreclosed a contrary conclusion. We also.
concluded, however, that several other types of sexvices either
were cleadrly permissible under the controlling cases ox were
reasonably defensible. Among those that we found acceptabie
under the controlling decisions were health aides, kitchen
workexrs, certain diagnostic and therapeutlc sexvices, and some
forms of custodial child care.

Subsequent.to the issuance of our opinion, you received
statements of disagreement from a number of congressional
leaders and other interested persons. Among the most compre-
hensive of the responses was a memorandum signed by Nathan
Lewin, dated February 23, 1979. 1In light of the seriousness
of the subject matter, and the strongly worded nature of the
responses, you have asked us to reconsider several of the key
issues that were involved in our opinion.

We have focused on two principél questions. First, can a
reasonable case be made for the proposition that the place-
ment of CETA participants in sectarian elementary and secondaxy
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. schools does not hMe a primary effect that aS;anes religion?
Stated differently, can it be fairly said that any benefit

to the employing sectarian institution is designedly incidental?
Second, has the Department of Justice by providing this advice
to the Department of Labor overstepped the proper function of
the Executive Branch, i.e., are we usurping a fuanction belonging
to the Judicial Branch by failing to recommend the broadest
interpretation of the CETA religious institution provisions?

For the reasons that follow, it is our conclusjon that the
employmént of CETA participants in certain positions in religious
elementary and secondary schools would have a primary effect
that advances religion, and that it was proper for us to so
advise the Department of Labor.

. - I.

Mr. Lewin's argument .can be briefly summarized. In order
to constitute thé "establishment of religion" a program must
have a primary effect that advances religion or the religious
mission of sectarian institutions. If, however, the program
only incidentally aids religion while achieving some legitimate
nonreligious legislative-.purpose, that program will not be
struck down under this clause of the First Amendment. Mr.
Lewin 'points to the statutory provision requiring that trainees
may only £ill those jobs that are nonessential, i.e., those
jobs that would not have been filled absent federal assistance.l/
Based . on this provision Mr. Lewin contends that CETA “trainees
must be employed only where the jobs they undertake are of
no genuine benefit to the employing institution. Since, so
the argument goes, any benefit to the schools is unintended
and contrary to the .statutory scheme, it cannot be said that
the Act would have a primary effect beneficial to religion.
Mr. Lewin's argument ignores the rather convincing legislative
history of -CETA that Congress fully intended that employers
of job trainees would xeap benefits from agreeing .to employ
them. It also ignores the reality that the CETA program could
not hope to survive without offering a substantial quid pro quo
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1/ § 121(g) (1), 29 U.S.C. § 823(g) (1).
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to the employer. '

Several provisions of the Act demonstrate that Congress
intended that CETA jobs would yield benefits to the entity
creating the jobs. TFor example, section 122(c)(2), 29 U.S.C.
§ 824(c)(2), provides that public service employment programs
of private organizations or institutions funded by prime
sponsors shall only provide new services of general public
benefit not customarily provided by State or local government
or by a local education agency. Similarly, section 432(a)(1),
29 U.S.C. § 908(a) (1), authorizes funds for employer-grantees
who will prov1de youth with employment and training opportun-
ities in community betterment actxvmtles including park and
neighborhood reV1tallzatlon.

Several members ‘of Congress addressed in floox debate
the effect CETA is intended to have on the community by pxo-
viding services that would otherwise not be provided. Fox
example, Congressman Ford of Michigan stated in discussion of
CETA on the House floor that the Act provides a means of
Ysupplementing imporitant community services." Cong. Rec,
H8170 (daily ed. Aug. 2, 1978). Congresswoman Fenwick also
commented that CETA "'is being used to perform sexrvices that
the cities cannot pvov1ce and that their budgets cannot cover,”
id. at ‘H8177, and Congressman Seiberling spoke in some’ “detail
about the phy31031 improvements and other benefit to the
community in the Akron, Ohio, area resultlng from CETA, id. at
H8179., A final example is provided in the remarks of Congress-
man Bedell, id. at H8181, who stated that "[i]n addition to
combating, unemployment, the CETA program holds great potential
for community development since 1ts intent is to put people
Lo work on useful public projects.”

Senator Nelson, Chairman of the Labor and Public Welfare
Subcommittee of the Senate Committee on Human Resources, in
presenting the Committee's proposed version of the Emergfz
Employment Act of 1971, Pub. L. No. 92-54, 85 Stat. 146
the Senate Floorx, wholeheatedly endorsed the thoughts expressed
in an article by Jerome M. Rosow, Assistant Secretaxry of Labox,
in the Saturday Review of Literature of January 23, 1971,

" 2/CETA has its origins in the Manpower Development and Trainiﬁg
Act of 1962, the Economic Opportunity Act of 1964, the Emergency

Employment Act of 1971 and the Comprehensive Employment and
Training Act of 1973.
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in which Mxr. Rosow stated:

L fear that if the job is not a xeal one, and if

a man loses self respect by working in a job that
has an image of being a program for castoffs on

the dole, then he is not going to achieve inde-
pendence. . . . In the past the idea was to search
for a task that the unemployed could perform; little
weight was given to its community benefit. The
opposite appxoach is first to select a product or

a service that is actually desired by the community.
"1f we emphasize the product and perform a needed
sexvice to the community, the program will more
neaxly .sexve its. funcLlon as. an adjunct to regularx
-employment

Cong. Rec S9318 (dally ed April 1, 1971)

Another type of benefit resulting 1ndirect1y from the
goal of 'CETA of putu ing people to work is indicated by the
provision of .section 123.(h), 29 U.S.C. § 825(h), that "income
generated under any program may be retained by the recipient
to continue to carry out the program, potw1ths+and1ng the
explratlon of f;nanc;a_ assistance for that program.' This
provision reflects that CETA's drafters contemplated that at
least some forms of CE lA employment would produce benefits
to the employer and products other than the development of
skills and income foxr the target group of trainees. The
Senate Repoxt recognizes that, in addition, businesses partici-
pating in CETA programs are relieved by the federal government
of certain training, wage and benefit costs, S. Rep. No, 891,
95th Cong., 2d Sess, 78 (1978)

Possibly the strongest evidence that Congress expected
that the work performed by CETA participants would be bene-
ficial to the empleover can be found in the several statements
expressing the concexrn that CETA jobs not constitute "make
work." The central point is made in the statement of congres-
sional purpose set forth at the beginning of the Act; the
purpose there stated is ''to assure that training and other
services lead to maximum employment opportunities and enhance

-
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" self-sufficiency." Section 2, 29 U.S.C. § 80L. This goal
plainly could not be realized if trainees were foreclosed
from pexrforming meaningful job tasks. This issue was
addressed in the conference report accompanying CETA's
predecessor~--the Emergency Employment Act of 1971:

. . [Tt must be] crystal clear that public
service employment shall not be of the "“dead end,
make work' sort that is feared by the critics of
public service employment.

It is the clear intention of the conferees
that the program not be administered in such a
way as to make of the jobs simply training "slots"
with stipends, ox, just as bad, a sort of disguised
welfare, or transfer payment program. Such a
result would be demeaning for the workers, waste
taxpayexrs' money, and represent a fraud on the
Amerlcan peopleo

atas ot ota -
- ”»

At-a-time when the unmet needs in the public
sector of the economy are so enormous--in health,
teaching, and child care, in public safety and
provation woxrk, in conservation, and the environ--
ment-~it would be fragic if the wvaluable skills and
energies of those .employed under this Act were

. wasted on meaningless jobs.

H. Rep. Ne. 310, 92nd Cong., lst Sess. 13 (1971).3/

These goals are reemphasized <in provisions relating to
youth employment. Section 411, 29 U.S.C. § 893, explicitly

3/ Senator Javits, ranxlng minoxity membexr of the Sub-
comnittee on Laboxr and Public Welfare, in endorsing the
Emexrgency Employment Act, emphasized that the Act contained
safeguards against make work or dead-end jobs. Cong. Rec.
S$9322 (daily ed. April 1, 1971).
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" states that youth employment demonstration programs are
not intended to provide make work oppoxrtunities for unemployed
youth. Section 422(4), 29 U.S.C. § 900(4), defines another
type of youth employment, "community improvement projects,"
as projects providing work which would not otherwise be
carried out, The purpose of the youth programs is to train
and provide employment to eligible youths on projects that
would give them skills that will lead-to meaningful employ-
ment opportunities, section 401, 29 U.S.C. § 891,

These references to the statute and its: legislative )
histoxry point out the premise upon whlch the CETA - ‘program was
based-~-a federal employment" training program, if it is to
succeed, must endeavor -to-instill in trainees a seénse that
the work they perform is useful. The theme of CETA is that
the unemployed can acquire valuable skills by working undexr
the superv131on of more experienced workexrs. But the Act
is premised in significant part on the notion that the woxk
must itself be meaningful., It would have been antithetical
to this central premise of -CETA for Congress to have imposed
a requirement that paxticipants pexrform only such functions
as will confer no benefit on the employing agency. Congress’

- intent was to the contrary, and the Act's implementation by
the Department of Labor has proceeded from the assumption
that those who -employ CETA trainees would realize benefits.
Potential program .sponsors--including religious institutions--
apply for parxticipation under CETA precisely because they
foresee benefits. The program could not operate otherwise,
depending as it does in significant part upon expressions
of interest from employers. Given this structure, there is
no room for concluding that CETA does not have a primary
effect of benefiting those religious institutions that agree:
to serve as program Sponsors. -

To be sure, these employer benefits are not the primary .~
effect of a properly run program under the Act, but the
Court has frequently emphasized that a government program
cannot survive scrutiny undexr the Establishment Clause

simply because some legitimate consequence predominates. .

See, e.g., Committee foxr Public Education v. Nyquist,
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413 U.S. 756, 783-84 n. 39 (1973). Unless it could fairly

be concluded that the benefits to the rellgLous institution
are merely "incidental," the program could not be defended
undexr thé Court's cases. In light of the statutory framework

and the supporting legislative history that contention is one
that we do not believe can be sustained.

There is one addicional aspect of. Mr. Lewin's no-benefit -
-~ argument that desexves -analysis. If the Act were structured
80 that employers would reap no gains from the use of employees, )
© 72T N there would be required some’ 'System to assure that result,
That is, the Department of Labor would be required to develop:
- . a means of assuring that participants do not actually do work
-that is beneficial to- the -employer: It is this type of
* governmental .supervision of employees within religious insti-
tutions that.has led thé Supreme Court to strike down state
. aid programs as posing a threat of excessive entanglement
between the _government and religion. 4/

In fact the Act’contemplates strlct monitoring of sub-
. grantees and’ subcontractors by prime sponsors and the Secretary
. of Labox: for .compliance with its restrictions, .5/ particularly
v 1£ the recxplents are nongovernmental organlzatxons. 6/ Section

S

<,

M

“4/  See, e.g., Meek w. Plttenger, 421 U.S. 349; 369-72 (1975),
" Lemon v. Kurtzman, 403 U.S. 602, 615-22 (1971).

2/ See, e.z., § 103(a)(12), 29 U.S.C. § 813(a) (12); § 106(j),

29 U.s.C. § 816(3); § 121(q), 29 U.S.C. § 823(q); § 133(a),

29 U.S.C. ‘§ 835(a). See also, S. Conf. Rep. No. 1325, 95th

Cong., 2d Sess. 133 (1978) (independent monitoring unit .
" required of prime sponsors and Secretary to assess its adequacy

annually); id. at 123 (Secretary to establish unit the sole

respon51b111ty of which is to monitor the CETA program).

"6/ “§ 121(0)(3), 29 U.S.C. § 823(0)(3) See also S. Conf

Rep. No. 1325, 95th Cong., 2d Sess. 133 (1978) (independent
monitoring program required of nongovernmental organizations).
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—-...--T'-;m‘,-—., - : N ~—.

o e S e e et waNes = e v e Aot mme w -



@) O

133(a)(2), 29 U.S.C. § 835(a)(2), allows the Secretary to
question employees and to conduct on~site inspections to
assure that CETA funds are used in accordance with the
statutory and regulatory provisions. A major concern found
throughout the recoxrd of. consideration of the 1978 amendments
is the strengthening of the monitoring and auditing require=
ments to prevent or remedy program abuses. 7/ Included’
among the.abuses specified in the Act.was the use of funds. .
for wligious activities. . Section 123(g), 29 U.S.C. § 825(g)..-

Even if the statute itself did not require these’ types °
of continuing supervision and involvement, the Court's inter- -
pretations of the Establishment Clause would nonetheless
impose them. ' It is not sufficient for  the government to
assume that the administrator of parochial school programs
would not place CETA workers in positions that have a primaxy
effect of ailding the sectarian institution. See Meek v.
Pittengex, 421 U.S. at 369-72; Lemon v. Kurtzman, "403 U.S. at
618-19. Just as these cases found that a parochial school
teaclhiex mlght inadvertently entwine sectarian instruction with
secular subject matter, so too might the administrator oxr
supexvisor- of CET4 teac hnrs, librarians, counselors or CETA
workers aiding sectarian employees in these functions, ox
most maintenance and yLerﬂcal workers, inadvertently use
these federally funded woxkers on a project that directly
or indirectly advances the religious mission of the school.
As the Court said in Meek, "a diminished probability of im-
permissible conduct is. not sufficient: ‘The State must be
certain, given the Religion Clauses, that subsidized teachers
do not inculcate xeligion.'" 421 U.S. at 371, quoting Lemon
v. Rurtzman, 403 U.S., at 619.

Teachers and teachers' aides, counselors, library aides,
and maintenance workers, clerical aides in most positions
are like the teacher in Lemon who 'cannot be inspected once
so as to determine the extent and intent of his or hex
personal beliefs and the subjective acceptance of the limit-
ations imposed by the First Amendment." 403 U.S. at 619.

7/ See, e.g., S. Rep. No. 891, 95th Cong., 2d Sess. 42-44
(1978)
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" Sée also Wolman v. Walter, 433 U.S. 229, 254 (1977). 8/

The Suprcme Court has noted another way in which entangle-
ment problems can be ‘created. In Lemon, the Court noted that
wherever government suppoxt is given, w1th restrictions, to

‘sectarian educational institutions there are likely to axise.
- disputes between the religious authoritiés and ‘those who

-

administer: the government program. 403 U.S. at 619. That-
same prospect would exist under ‘this Ack. .CETA workexrs. might,,

. for instance, dlsagree with the sectayrian school supervisors,
-over whether the nature of the work' promotes the religious
‘mission of the school.R»The Act requires each xecipient and
prime sponsoxr to establish grievance procedures regarding. the
‘té¥ms and conditions of employment with appealavailable to -
" ‘the Sec:etaly of'Labor.'9/ Investigations necessary to these

grievance procedures raise a serlous possibility of excessive
governmenfal entangiement :

Vs ,
B N

. The cases upun whi ch Mr. Lew1n and others have relled k
for ‘the proposition that mere "incidental" benefits to rellgious

" institutions: do pot: occasion Bstablxshment ‘Clause’ problems,. v

were all OﬂeS*;n wh;cb entanglements of the sort created by
this proavam %ere not present, The textbooks for which public
grants were a1lo:ed in BOard of Education v. Allen, 392 U.S.

236 (1968), can be ins pac ed once to’ determine their content.

Public bus tranaport tion of children to and from schodls;
1nc1ud1ﬁg religious schools, as upheld in Everson v. Board of

Education, 330 U.S. i, 18§ (1047), 1s’"separate" and "1ndlsputably

8/ The Court-in Meek <recognized that the fact that the

workers wexe employees of a public intermediate unit rather

than direct employees of the sectarian institution did not
eliminate the need for continued surveillance. 421 U.S. at 371.°
It is, therefore, not a sufficient response here to argue that
the sectarian schools 'axe themselves not the employers- but are
merely sexving as .conduitss i
9/ § 106, 29 U.S.C. § 816. See also S. Conf Rep. No. 1325,
95th Cong., 2nd Sess. 123 (1978).

.
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marked off from the religious function." The decision in
Walz v, Tax Commissionexr, 397 U.S. 664, 674-76 (1970), t
uphold property tax exemptlons to churhhes was based in
significant part on the Court's conclusion that this would
reduce‘entanglement. Those same contentions cannot be’ made
. in support of this statutory program. 10/

10/ Mr. Lewin has also made in his memorandum the related
argument that CETA can be dlstlngulshed from other programs
found by. the Supreme Couxrt to be violative of the Establish-
ment Clause because: religious institutions constitute a
small percentage of all :employers. In our view, in cases
involving elementary and secondary schools, the Court has.
looked to the benefit received by those institutions.

" Americans Unitéd for Separation of Church and State v. Blanton,

433 ¥.8upp, 97, 103 {4.D, Tenn. 1977), af£'d mem., 433 U.S.
- 803 (1977/,uph°1d a college tuition grant program made’ gen-
erally available to students in public and private schools.
The Court in Blanton was careful to note that the program
there under review was aimed at higher education and, like
the Supreme Court's .other cases, carefully drew the distinc-
tion between those institutions and elementary and secondary
schools. E.g., Committee for Public Education v. Nyquist
413 U.S, at 782-83 n. 38,

It is true that most of the prooram sponsors under CETA
are not religious institutions, but the point remains that P
religious institutions do constitute a significant percentage
of the nonpublic educational institutions that serve as
training sites.

4
o
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The second issue raised by critics of our memorandum to
Solicitor Claus, and addressed at some length by Mr. Lewin,
is whether the Department of Justice and this Office have over-
stepped their appropriate function by rendering a legal opinion
in this case. The argument can be summarized as follows. The
issue of the‘constitutionality of CETA employee placement in
religion ~-affiliated schools is susceptible of resolution by
the courts. That being the case, it is the duty of -this

- Department to, defend the application of the program to church

schools, even where il raises constitutional questions, until
such time as there is an authoritative judicial determination
of its constitutionality. ' :

If the quest101 faixly put, were whether this Department
vould defend the -constitutionality of an Act of Conoress, we
think we would have little quarrel with the argument. As you
know, we hsve repeatedly ﬁcknowledged that the Executive Branch
is obligated to defend and support those laws that Congress
thinks are constitutionally proper at least so long as reason-
able contentions. can be made in their behalf. "Indeed, in our
pllor research on this guestion we have located only a very
few cases in which this Department has conceded the unconstitu-

tionality of an Act of Conoreqs. Each of these .cases was one

:h

dn which the cdonstitutionzal flaw was patent. This. however
> et >

is not one of those cases.

The question posad to us by Labor was not whether the Act
itself was comstitutional. Rather, as ouxr January 25, 1979
opinion should have made clear, the question we addressed was
whether CETA might be applied to circumstances that Congress
had not expressly addressed. 1In approaching that question
we employed the well settled rule--reaffirmed this Texrm by
the Supreme Court in its most recent Establishment Clause
case, NLRB v. Catholic Bishop of Chicago, 47 U.S.L.W. 4283
(March 21, 1979), that Acts of Congress should be construed
so as to be compatible with the Constitution unless it is clear
that Congress intended a contrary result. In advising the
Department of Labor on the proper contours of its implementing

- 11 -
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~+ CETA regulations we would have been remiss had we not advised -,
that the Act should be applied so as to avoid these serious .
constitutlonal problems if that result could be “achieved with-
out acting contrary to a clear expression of Congress' intent.
"Because it has been suggested that our opinion does dis-

regard Congress' intent we have reexamined the Act and its
history to deterxrmine whether there exists any ‘'clear expression
of .an affirmative intention of Congress,'" NLRB v. Catholic
Bishop of Chicago, 47 U.S.L.W. at- 4287, that CETA workers were
to perform the functions of teachers, malntenance workexs, and
smmllar Jobs in sectarlan schooLs.

¥ i' 4,; ‘;'4¥ » * w .
s b > i - ;
". « [N 5

:

rlrst ther° is. no ‘provision in the statute that esLab~

lishes whether Concress intended either to forbid or permit

the several spec1f1c types of programs about which the Depaxrt-
ment of Labor 1nqn1redsln seeking our opinion. There are

_only two- provmslons ‘0f, the Act that touch in any way on the use
of religious, 1nst1tutlons. ‘One provision instructs the Secre-
tary of" Laoo; o deve1op.regu1aulons that will assure against
program abuses, including 'the use of funds for . . . religious:
acthlules..wSectlon 173(0), 29 U.8.C. § 825(g). The other
prov1smon 51mp1y ‘states ‘that participants may not be employed
Yon- the coqstructlon ogaratlon, or maintenance of so much of
’ any fac111ty as ig used or to be used for sectarian instruction
or as. a. 0Lace«of,*e11c*ous worsh:.p° Section 121(a) (2)4

29 U.S.C.. § 823(3)(?},, Mr, Lewin's argument rests on this
1atter provision and his conclusion is that CETA may operate

in areas‘set as¥de for.nonsectarian activities or instruction.”
Lewin memorandum, .at &, His contention is that a reasonable
argument can ‘be made that this provision allows teachers,
maintenance worxkers -and others to be employed in religiously-
affillateé-elementn*y and. secondary schools, and that this
Department is required to make it. There is a short answer

to this argument.: In light of the Supreme Court cases there

is serious doubt as .to “the constltuulonallty of such application
of the programs and nothing in the 1eg1s1at1ve histoxy

suggests that Congress:intended to impose a requirement of
serlously questlonable constltuLlonallty in the Act.

-m "

Our oplnlon s conc1u31on that teachers, teacher aides,
and malntenaﬁce workers were precluded from serving in

T‘iw .no, i -
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religious schools at the elementary and secondaxry level was
premised .on the holding of several Supreme Court decisions

all of which stand for the proposition that the religious side
of these.institutions cannot be .distinguished from the non-. -
religious.. .Religious authority- is an integral and pexrvasive
attribute of sectarian schools that educate elementary and
secondary students. NLRB v. Catholié Blshop of Chicago, .

47 U.S.L.W. at 4286; Lemon v. Kurtzman, 403 U.S. at 616-17.

As the Court said in Meek vo;Pittenger, 421 U.S. at 366,

[tlhe very purpose of many-of.those schools is
to provide an integrated seculaxr and religious.
education; the teaching process is, to a large
extent, devoted to the irnculcation of .xeligious
values and beliefs. See Lemon v. Kurtzman, 403
U.S., at 616-17. Substantial aid to the educa-
tional function of such schools, accordingly,
necessarily results in aid to the sectarian school
enterprise as a whole, '[Tlhe secular education
these schools provide goes hand in hand with the
‘religious .mission that is the only reason for
the schools' existence. Within the institution,
- the two are inextricably intertwined.' Id., at
657. '

e

%

The ‘Court has spoken directly about the provision. of
teachers and maintenance personnel in its NLRB decision:

Only recently we again noted the importance of
the teachex's fuﬁction in a church school: Whether
the subject is ''remedial reading)' "advanced reading,"
or simply ''reading,' a teacher remains a teacherx,
and the danger that religious doctrine will become
intertwinad with secular instruction pexsists. Meek
v. Pittenger, 421 U.S. 349, 370 (1975).

47 U.S.L.W,.at 4786, Levitt v. Committee foxr Public Education,
413 U.S. 472, 480 (1973), addressed the problem of separating
seculaxr from -sectarian activities at this level of schooling
and struck down funding of teacher-prepared tests because

- 13 =
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- the state could ncOneet its responsibility: O

[Tlhe potential for conflict "inheres in the
'sittation," and because of that thé State is
constitutienally compelled to assure that the
state-supported activity is not be:m<r used foxr
rellgxous 1ndoctr1nat10n.

“The CourL in Committee for Public Education v. Nyquist, 413
U.S. -at 774, found unconstitutional maintenance and repair -
payments to nonpubllc elementary and secondary schools because -
"[n]o attempt is made to restrict payments to. those expendi-
tures related to the upkeep of facilities used exclusively
for secular purposes, nor do we think it possible within the -
. context of these reklclon-orlented institutions to impose
such restrictions.” Lbus, the Court has specifically and -
repeatedly addressed precisely the issue that Mr. Lewin would
have the Department of Justice disregard. 11/.
- \

11/ The most recent three-judge court decision from the
Southern District of New York, Committee for Public Education
. v. Levitt, 461 F.Supp. 1123‘(1978), upon which Mr. Lewin argues
we should have Pplaced greater reliance is consistent with
these Supreme Court cases and with oux 1nterpretat10n of them.
In that case a New York statute which authorized the State
to reimburse private schools for the cost of performing certain
state-mandated pupil testing and record keeplng was upheld.
The court recognized that:

The concept that religion so pervades lower
sectarian schocls that even wholly secular in-
struction or equipment is always subject to the
risk of religious orientation, rendering separa-
tion of secular and religious educational functions
extremely difficult, has repeatedly been posed by
the Supreme Court as an inherent problem faced in
determining the constitutionality of state aid to
sectarian schools.

Id. at 1127. The court went on to say, though, that:
(continued)
- 14 - .
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An examination of the history of CETA fails to provide
a- basis for the contention that, whatever the Supreme Court
may have said on this question, Congress intended these forms
of employment in sectarian schools to be permitted. Language
identical tQ the operative CETA provisions has been ‘contained
‘in Congress' various manpowex. legislative efforts since as
ecarly as the Economic Opportunity Act of 1964, * Section
113(a) (1) (B), 78 Stat. 512, of that Act provided:

(Contjnued)

Although Wolman does not expressly renounce,

Meek's theory that aid to a sectarian school's

education activities is per se unconstitutional,

it does revive the more flexible concept that

state aid may be extended to such a school's edu-

cational activities if it can be shown with a

high degree of cer;alnty that the aid will only :

have secular value of legitimate interest to the

State and does mot present dny appreciable risk

of being used to aild transmission of religious

views.
Id. The court basedAayoroval of the statute in question on
its view that: .

[tlhe secular nature of the examinations and the
almost entirely mechanical method prescribed forx
their administration as well as for attendance-
‘taking precludes any substantial risk that the
examinations or serxrvices will be used for injection
or inculcation of religious views or principles,
even in a pervasive religious atmosphere., The
careful auditing procedure, moreovex, insures that
State aid will be restricted to these seculaxr
sexrvices..

Id. at 1128.
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The Director is authorized to enter into agree-
ments providing.for the payment by him of part

or all of the cost of a State or local program
submitted hereunder if he deteimines,’ in'acéordance

- with such regulations as he may prescribe that--

(L enrollees in the program w111 be
employed . . (B) on local projects sponsored
by private nonproflt oxganizations (other than -
political parties), other thanm.projects involv-
ing the construction, operation, or mainténance
of so much of any facility used or to be used
for sectarian instruction or as a place for
religious. woLshlp. : .

Congressman Perklns, Chairman of the House Commlttee on

Education and Labor, argues in his letter to you of February
22 1979 that'

The language in question directing the Depart-
ment of Labox, im effect, to use sectarian as well
as non-sectarian instrumentalities as training
and work-expérience sites had its beginnings in
the Economic Opportunity Act of 1964 (P.L. 88-452).
The original amendment to the Administration bill °
on this subject was .adopted in the Committee on
Education and Labor, amended by the Senate, and
included in Section 113(a)(1l) of the Work-Training
Programs part of the bill. No section of either
the Economic Opportunity Act, the Manpower Develop-
ment and Trainiung Act or the .Comprehensive Employ-
ment and Training Act has received more careful
review by the Congress than this one. I remind

o

.you that the Economic Opportunity Act was, for a

number of years, annually reauthorized,

The Congressional purpose in the Economic
Opportunity Act and the Comprehensive Employment
and Training Act was, I think, abundantly clear.
Rather than ignoring that Congressional intent,
lawyers for the government are, I think, obliged to
carry it out and to defend it.

- 16 -
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It is txrue thatc the House Report on the EconomLc
Opportunlty Act state

Part1c1patLon by Lhe widest. possible range of

community organizations is envisaged, provided, of

course, that the programs -they offer are available

without discrimination throughout the conmunlty.

Settlement houses, citizens. associations, YMCA's and-

YWCA's, Protestant, Catholic, Jewish, and otherx

youth organizations, and similar organizations, would .-
. all bhave a xole to play. : .
H.. Rep, No. 1458, 88th Cong., 2d Sess. 11 (1964). But the
Reporxt continues by explaining that this means that communlty
facilities would be open 16 the public¢ outside of theirx ‘regular
activities; the legislative history does not contemplate that
training and work experience should be provided in the context
of the regular programs of sectarlan elementary and secondary
schools: . .

Test*mony before the committeec has 1ndlcated that

~ this kind of’wmder*anglng participation is' essential
in -getting at the xoot causes of poverty in the
community. Every community institution must serxve
multipie purposes. Fox example, school playgrounds
might be open after school hours ‘to accommodate all
children in the neighborhood. Community centexrs and
other buildings might be used to provide day care
for pre school-age children, study centers, volunteer
or professional tutoring programs, health and social
work services, and special library serxvices, and
classrooms might be used for remedial instxruction
for groups of parents ox children with language
difficulties. Such programs would be separate from
the regular required curriculum of any school or
school systems. They would not involve sectarian
instruction or religious worship or practice.
Genexal aid to elementary and secondary schools is
not within the contemplation of this part, and is
specifically barrxed. But other programs could be
carried on by nonpublic as well as public institutions.

Id. (emphasis added).
- 17 -
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" Nowhere in the legislative history of the 1964 Act oxr of

its successors, includiig the most xecent CETA amendments,

have we been able to find evidence that Congress intended to
allow federal funds: to be used to assist the religious missions’
of sectarian elementary and secondary. schools. .
, One anal note should be . made Wlth respect to Mx. Lewin's "
view of this Department's responsxblllty to defend the CETA
program, He concludés that we are required to defend any

"axguable'" position., While we may disagree with the exact o

formulation of the Department's duty, we in fact did approach
the drafting of our January 25 opinion with the goal of pre-
serving Labor's flexibility to implement programs in religiously=
affiliated schools wherever a reasonable case could be made in
favor of the constitutionality of that undertaking. Thus,

we approved the use of CETA trainees in food service related
activitiesj'nUrsin"*and health activities, diagnostic or
therapeutic speech and hearing activities, and custodial child
care activities. -We did so precisely because we found that

the Supreme Court had not foreclosed the issue and reasonable
arguments could be made that their presence would reither -
advance religion nox pose excessive entanglements.’ As you
know, we have been ~0datv .criticized by the ACLU and others

for bav-hg tolexated these categories. Indeed, the Civil"
Division's failure to settle the Wisconsin litigation was

due in significant part to .the fact that we would not ¢oncede
that providing these achkivities was unconstitutional. Ve
cannot expect to agree with the extreme positions on either
side of the Establishment Clause debates; we can expect,

J

howevex, that this De paxtmcct and the Department of Laboxr will
endeavoxr to apply and defend the law in a manner that realizes
Congress' intent without violating a fair reading of the

decisions of the Supreme Court. 7

111, .

What we have said above answers each of the main points

raised by critics of our January 25 opinion and particularly
those in the Lewin memorandum, but there is one additional.

comment in Mr. Lewin's treatment of this issue that deserves
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a clear and direct response., On page 12 Mr. Lewin suggest
that CETA ewployees performing maintenance work and- othel
tasks could not po sibly create Establishment Clause problems

because they axe '"not likely to be individuals-who are quali-

fied to furthex Lhe religious. mission -of the chuitch or
oectar,«.an school He conteénds that these people are too-
Lndercducated disadvantaged" to be of much use in "furtheang

>

religion." Some would be surprmsed and T suppose offended,

by the suggestion that there is a coxrelation between educa-f
tion and financial wherewithal, on the one hand, and the
capacity to impart a religious message, on- the ‘other. The

Free Exercise Clause assures Mr: Lewin the xight to hold and
express his own personal views on questions of religion, and

I would not care to deoate thc question whether the poox

and dlvadvantagea aré less "'qualified’ than the affluent

and fortunate to 3531st in the inculcation of religious. values.

I would stro 1gly object, however, .to the suggestion that
the religious "qualifications' of CEiA trainees bears in any
way on the consiltutional question. The Supreme Court has
managed now to decide cases imvolving virtually every category
of employee--from teachers, to clerical employees, to janitors
~-without on any occasion finding it relevant to considexr the
educational level of tha employee. Thé Supreme Court has
assumed, correctly I wo
personnel who clear the cLaSDrooms and the workers who main-
tain the sectaxrian schools contribute to the mission of those
schools as do the teachars of weligion. . Committee for Public
Education v. Nyouist, 413 U.S., at 778~80. It is difficult
to imagine how the rules could be othexrwise.

»

John M. Haxrmon
Assistant Attorney General
Office of Legal Counsel
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