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QUESTION PRESENTED

Whether the court of appeals applied an improper
liability standard in affirming a judgment, based on a
jury verdict, that petitioner violated Section 2 of the
Sherman Act, 15 U.S.C. 2, by unlawfully maintaining a
monopoly through a “bundled rebates” program.
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addition to proving a likelihood of the defendant’s “recouping
its investment in below-cost prices,” id. at 224. The Court
made pricing below the defendant’s costs the touchstone, not
because above-cost pricing would necessarily guarantee the
absence of anticompetitive price-cutting, but because, in the
specific context of aggressive price-cutting, that standard
provided a sensible dividing line that preserves the impor-
tant role of price-cutting as a primary means of competition
on the merits.®

Petitioner urges this Court to extend the Court’s rea-
soning in Brooke Group to the practice of bundled rebates.
See Pet. 14-22. Petitioner contends, as it did in the court of
appeals, that Brooke Group establishes a bright-line test

8 The Court explained, first, that “[lJow prices benefit consumers
regardless of how those prices are set.” Brooke Group, 509 U.S. at 223
(quoting Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 340
(1990)). Barring forms of price-cutting that yield above-cost pricing would
deprive consumers of a clear benefit in exchange for speculative future
benefits, and it is better to encourage the reduction of prices closer to
efficient, competitive levels, despite some competitive risk. Second, low
but above-cost pricing may exclude a competitor simply because of “the
lower cost structure of the alleged predator, and so represents competi-
tion on the merits,” id. at 223, while the societal benefits of preserving
higher-cost—less efficient—competitors are questionable. Cf. North-
eastern Tel. Co. v. AT&T, 651 F.2d 76, 87 (2d Cir. 1981), cert. denied, 455
U.S. 943 (1982). Third, attempting to police price-cutting that yields
pricing above costs for anticompetitive price-cutting may be “beyond the
practical ability of a judicial tribunal to control without courting intoler-
able risks of chilling legitimate price cutting,” 509 U.S. at 223, because it is
not clear how courts could distinguish reliably between the two. Finally,
the Court reasoned that anticompetitive price-cutting not prohibited by
the Court’s ruling (i.e. false negatives) would be both rare and generally
without serious consequences, since prevailing scholarship indicated that
“predatory pricing schemes are rarely tried, and even more rarely suc-
cessful,” while the more common false positives would “chill the very con-
duct the antitrust laws are designed to protect.” Id. at 226 (internal
quotation marks and citation omitted).
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precluding courts from treating bundled rebates or discounts
as exclusionary conduct in the absence of proof of below-cost
sales or a showing that the challenged conduct constitutes an
unlawful tying arrangement. See Pet. 16-19. See generally
Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2 (1984)
(discussing tying). That approach, however, fails to take
account of potentially significant differences between pre-
datory pricing and bundled rebates.’

Bundled rebates are widespread and are likely, in many
cases, to be procompetitive. See Pet. 22-23; see also Br. for
Amici Curiae Bellsouth Corp. et al. 3-4 (Bellsouth Brief)
(cataloging consumer benefits and economic efficiencies that
could result from bundled discounts in particular instances).
But the bundling of rebates (as distinct from price reductions
that may result) is not necessarily procompetitive. Unlike a

9 The practice of bundled rebates has received far less judicial and
scholarly scrutiny than predatory pricing. Only two other litigated cases,
SmithKline and Ortho Diagnostic Sys., Inc. v. Abbott Lab., Inc., 920 F.
Supp. 455 (S.D.N.Y. 1996), have squarely focused on such practices.
Virgin Atlantic Airways Ltd. v. British Airways PLC, 69 F. Supp. 2d 571,
580-581 (S.D.N.Y. 1999), aff’d, 257 F.3d 256 (2d Cir. 2001), involved
allegations of similar anticompetitive conduct, but the district court found
them to be unsupported by fact. Concord Boat Corp. v. Brunswick Corp.,
207 F.3d 1039 (8th Cir.), cert. denied, 531 U.S.979 (2000), involved loyalty
discounts in the context of a single product. At least two cases involving
bundled discounts have been filed since the en banc decision in this case.
Applied Medical Res. Corp. v. Johmson & Johnson, Inc., No. 03-CV-1329
(C.D. Cal. filed Sept. 5, 2003); ConMed Corp. v. Johnson & Johnson, No.
03-CV-8800 (S.D.N.Y. filed Nov. 6, 2003). Although there are references
to bundled rebates in the scholarly literature, the theoretical and empirical
analysis of that practice as a potentially exclusionary mechanism is rela-
tively recent and sparse. See, e.g., Barry Nalebuff, Bundling as an Entry
Barrier, 119 Q.J. Econ. 159 (2004); Dennis W. Carlton, A General Analysis
of Exclusionary Conduct and Refusal to Deal—Why Aspen and Kodak
Are Misguided, 68 Antitrust L.J. 659 (2001); Willard K. Tom et al., Anti-
competitive Aspects of Market-Share Discounts and Other Incentives to
Exclusive Dealing, 67 Antitrust L.J. 615 (2000).



13

low but above-cost price on a single product, a bundled re-
bate or discount can—under certain theoretical assumptions
—exclude an equally efficient competitor, if the competitor
competes with respect to but one component of the bundle
and cannot profitably match the discount aggregated over
the other products, even if the post-discount prices for both
the bundle as a whole and each of its components are above
cost.”

The district courts in Ortho and SmithKline, see note 9,
supra, recognized that possibility. They discussed actual or
hypothetical claims of exclusion based on bundled above-cost
discounts that could not be profitably matched by a com-
petitor competing with respect to one component of the
bundle (e.g., when the attribution of the discount for the
entire bundle to the plaintiff’s product would yield a below-
cost price). In Ortho, the district court concluded that “a
firm that enjoys a monopoly on one or more of a group of
complementary products, but which faces competition on
others, can price all of its products above average variable
cost and yet still drive an equally efficient competitor out of
the market.” 920 F. Supp. at 467. In SmithKline, the dis-
trict court found a mechanism that made a similar practice
exclusionary. 427 F. Supp. 1089, 1108 (E.D. Pa. 1976)

10 Determining whether a particular firm should be considered equally
efficient is far from simple. One might judge “equal efficiency” strictly on
the basis of the product that the competitor produces, but efficiencies
associated with all bundled products could be considered. See Antitrust
Law Y 749, at 139-140 (Supp. 2003) (considering but rejecting on policy
grounds definition of “‘equally efficient’ rival [as] one that could have
entered all the product lines that the defendant sold, and thus match
multi-product discounts point-by-point”). In addition, it might be appro-
priate to consider the impact of economies of scale. Firms with equal costs
at any common level of output may have different costs because they
produce different levels of output, perhaps as a result of allegedly exclu-
sionary conduct, which calls into question their comparative efficiency.
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(“When the effect of the rebates SmithKline would have to
give on Ancef in order to compete effectively with Lilly’s
[bundled rebate scheme] is taken into consideration, Smith-
Kline’s profitability disappears, even if SmithKline were able
to reduce 1its costs of goods to Lilly’s levels.”) (emphasis in
original). See Antitrust Law 749, at 136-137 (Supp. 2003);
Pet. 5n4.

There is insufficient experience with bundled discounts to
this point to make a firm judgment about the relative pre-
valence of exclusionary versus procompetitive bundled dis-
counts. Relative to the practice of predatory pricing
analyzed in Brooke Group, there is less knowledge on which
to assess whether, or to what extent, the legal approach to a
monopolist’s allegedly exclusionary bundled discounts should
be driven by a strong concern for false positives and low risk
of false negatives. Cf. 509 U.S. at 224, 226. Further empiri-
cal development may shed light on that question. Further
experience may also shed light on whether certain aspects of
bundled discounts—e.g., the exact nature of the discounting
mechanism or the presence or absence of increases in pre-
discount prices—may be indicative of an enhanced likelihood
that a particular bundled discount program is pro- or anti-
competitive.

In light of all of these concerns, the United States submits
that the better course at this time is to defer plenary review
of the question whether to extend “the essential Brooke
Group bright-line rule” (Pet. 22) to bundled rebates."! While

1 The Third Circuit declined to apply Brooke Group primarily because
it thought that “nothing in the decision suggests that its discussion of the
[price-cost test] is applicable to a monopolist with its unconstrained mar-
ket power.” Pet. App. 16a. But this Court’s language plainly applies to a
monopolist. The Court stated, without qualification, that in a “claim
alleg[ing] predatory pricing under § 2 of the Sherman Act . . . a plaintiff
seeking to establish competitive injury resulting from a rival’s low prices
must prove that the prices complained of are below an appropriate mea-
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the considerations that motivated this Court’s decision in
Brooke Group may, upon further study, provide useful
guidance in resolving the proper treatment of bundled re-
bates, the applicability of the Brooke Group approach to this
business practice would benefit from further judicial and
scholarly analysis."

B. The Court Should Not Grant Review To Develop Pre-
maturely An Alternative Test For Applying Section 2
To Bundled Rebates

If the Court concludes that it should not grant review to
consider petitioner’s proposed extension of the Brooke
Group rule to bundled rebates, the Court might nevertheless
consider granting review to provide alternative guidance for
applying Section 2 principles to such rebates. But all of the
factors that suggest that consideration of the application of
the Brooke Group test to the bundled rebate practice would
benefit from additional judicial experience with the practice
also suggest, a fortiori, that the Court should not attempt to
craft an alternative test. Instead, the Court would be well
served to await further development of the case law, and
further insights from academic commentary, before

sure of its rival’s costs.” 509 U.S. at 222. Whether to extend Brooke
Group to bundled pricing properly depends on considerations other than
whether the defendant is a monopolist.

12 A5 respondents explain (Br. in Opp. 19-21), the court of appeals’
decision has not produced a conflict among the courts of appeals. There is
also no merit to petitioner’s suggestion (Pet. 22-23) that the court of ap-
peals’ decision conflicts with the government’s brief in Verizon. The gov-
ernment’s Verizon brief stated that, in the specific case of a monopolist’s
refusal to assist a competitor, the conduct would violate Section 2 if it
“mald]e no economic sense for the defendant but for its tendency to
eliminate or lessen competition.” Brief for the United States and the
Federal Trade Commission at 15, Verizon Communications Inc. v. Law
Offices of Curtis V. Trinko, LLP, supra (No. 02-682); see id. at 13-20.
Nothing in the decision of the court below conflicts with that position.
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attempting to devise a standard to govern an important
business practice of currently uncertain exclusionary effect.

The court of appeals, exercising its role to review and
correct trial error, affirmed the district court’s judgment,
rendered after a jury verdict, and accordingly resolved 3M’s
liability in this particular case. The court, however, provided
few useful landmarks on how Section 2 should apply as a
general matter in future cases involving bundled rebates.
The court of appeals cited the general principles set forth in
Grinnell, Aspen Skiing, and Brooke Group, see Pet. App.
11a-17a; it described how 3M used bundled rebates in this
case, id. at 20a-22a; and it identified, in general terms, their
possible anticompetitive effects, id. at 22a-24a. But the court
of appeals failed to explain precisely why the evidence
supported a jury verdict of liability in this case, including
what precisely rendered 3M’s conduct unlawful.

For example, the court referred to the potential of
bundled rebates to exclude an equally efficient competitor,
Pet. App. 22a, but it did not point to any evidence supporting
a jury conclusion that an equally efficient competitor would
have been excluded here. It suggested a test based on a
plaintiff’s ability to match the discounts, id. at 23a, but it did
not point to any evidence that LePage’s could not do so here
and did not explain why discounts that exclude only less-
efficient competitors would violate Section 2. In rejecting
3M’s argument that it had a valid business justification, the
court noted that an exclusionary practice has been defined as
“a method by which a firm . . . trades a part of its
monopoly profits, at least temporarily, for a larger market
share, by making it unprofitable for other sellers to compete
with it.” Id. at 38a (quoting Richard A. Posner, Antitrust
Law: An Economic Perspective 28 (1976)). But the court did
not elaborate on what evidence might support a conclusion
that 3M’s conduct fit that pattern. See pp. 5-7, supra.
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To be sure, the court of appeals’ decision identifies factors
that could form the basis for standards under which to evalu-
ate the exclusionary potential of bundled rebates involving
multiple products. In particular, the court suggested that
the anticompetitive effects of bundled rebates are “best com-
pared with tying,” Pet. App. 22a (quoting Antitrust Law,
supra), and noted that a monopolist may use bundled rebates
to “foreclose portions of a market to a potential competitor
who does not manufacture an equally diverse group of pro-
ducts and who therefore cannot make a comparable offer,”
id. at 23a. But the court did not elaborate on the com-
plications that arise from those comparisons.

For example, the applicability of tying concepts depends
on whether the structure of the discounts results in coercion
of the buyer, and that in turn requires consideration of price
and cost factors. As previously noted, see notes 8-9, supra,
inquiries into the proper measure of price, cost, and
comparative efficiency present matters that could benefit
from further development prior to this Court’s considera-
tion."

13 Similarly, the equally efficient competitor concept relied on in Ortho
and SmithKline may warrant further study, although these decisions have
not resolved the difficulties of comparing efficiency in this context. See
note 10, supra. The Ortho decision effectively applies the Brooke Group
price-cost test to the defendant’s net price of the product facing competi-
tion, after apportioning the entire aggregated discount to that product.
That approach effectively attributes the entire discount to the product
sold by a particular plaintiff. Although that test may ultimately prove
useful in identifying bundled discounts that pose relatively minor threats
to competition (because attribution of the entire discount to the plaintiff’s
product still does not yield below-cost pricing), it ignores the possibility
that a group of sellers might collectively be able to compete profitably
against the package discount even if one of them considered separately
could not. Ortho also limited recovery to circumstances in which the
plaintiff “is at least as efficient a producer of the competitive product as
the defendant,” 920 F. Supp. at 469, and would thus deny recovery to less
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Clear and objective guidance on standards of liability can
certainly benefit both businesses and consumers. Moreover,
the court of appeals’ failure to identify the specific factors
that made 3M’s bundled discount anticompetitive may lead
to challenges to procompetitive programs and prospectively
chill the adoption of such programs. Nevertheless, any
attempt to provide guidance in this case would require the
Court to develop a Section 2 standard in the abstract,
without a clear connection to the facts of this or any other
case. If the court of appeals’ decision does lead to additional
litigation, the lower courts can refine the analysis in the first
instance.

The court of appeals focused exclusively on petitioner’s
proposed below-cost sales standard, Pet. App. 7a-8a, and the
meager case law addressing bundled rebates offers little
assistance in determining how alternative standards might
work in practice. Because the courts below did not attempt
to apply alternative standards to the facts, their decisions
offer little to illuminate such potentially significant questions
as whether an equally efficient supplier of private label tape
could profitably have matched 3M’s discounts and rebates;
whether lowered prices resulting from the bundled discounts
would have increased quantities of tape purchased by an
amount sufficient to make the lowering of prices profitable,
even if LePage’s had matched the discounts; and whether
3M’s “discounts” and “rebates” actually resulted in reduced
prices for SM’s customers, as 3M contends, or whether the
net result was a price increase structured to discourage
trade with LePage’s, as LePage’s apparently claims.™

efficient plaintiffs even for conduct that would exclude equally efficient
plaintiffs.

14 1t is also not clear whether the status of bundled rebates is the
determinative question in this case. Respondent argues that the evidence
of exclusive dealing suffices to support the judgment. See Br. in Opp. 21-
24. The district court did point to evidence of exclusive dealing as
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In sum, although the business community and consumers
would benefit from clear, objective guidance on the appli-
cation of Section 2 to bundled rebates, this case does not
present an attractive vehicle for this Court to attempt to
provide such guidance. Furthermore, there is no pressing
need for the Court to address the matter at this time. While
bundled rebates may be a common business practice, it is not
clear that monopolists commonly bundle rebates for products
over which they have monopolies with products over which
they do not. The United States submits that, at this
juncture, it would be preferable to allow the case law and
economic analysis to develop further and to await a case with
a record better adapted to development of an appropriate
standard.

supporting the jury’s verdict on the Section 2 claims. See Pet. App. 152a-
156a. The courts below do not appear to have determined, however,
whether the evidence of exclusive dealing, considered apart from the
evidence of bundled rebates and discounts, was sufficient to support the
jury verdict and thus the judgment. See id. at 26a-30a. Nevertheless,
that understanding of the courts’ rationale is not free from doubt.
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CONCLUSION
The petition for a writ of certiorari should be denied.
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