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QUESTIONS PRESENTED

1. Whether the Beef Promotion and Research Act of
1985 (Beef Act), 7 U.S.C. 2901 et seq., and the implementing
Beef Promotion and Research Order (Beef Order), 7 C.F.R.
Part 1260, violate the First Amendment insofar as they
require cattle producers to pay assessments to fund generic
advertising with which they disagree.

2. Whether the district court erred in issuing a nation-
wide injunction against the collection of all assessments
under the Beef Act, including those from cattle producers
who support the generic advertising and those used to fund
activities other than generic advertising.
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In the Supreme Court of the United States

No. 03-1164

ANN VENEMAN, SECRETARY, UNITED STATES
DEPARTMENT OF AGRICULTURE, ET AL., PETITIONERS

V.
LIVESTOCK MARKETING ASSOCIATION, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

The Solicitor General, on behalf of the Secretary of
Agriculture, the United States Department of Agriculture,
and the Cattlemen’s Beef Promotion and Research Board,
respectfully petitions for a writ of certiorari to review the
judgment of the United States Court of Appeals for the
Eighth Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, 1a-30a) is
reported at 335 F.3d 711. The opinion of the district court
(App., infra, 31a-61a) is reported at 207 F. Supp. 2d 992.

JURISDICTION

The judgment of the court of appeals was entered on July
8, 2003. A petition for rehearing was denied on October 16,
2003 (App., infra, 62a). On January 5, 2004, Justice Thomas
extended the time within which to file a petition for a writ of
certiorari to and including February 13, 2004. This Court’s
jurisdiction is invoked under 28 U.S.C. 1254(1).
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CONSTITUTIONAL, STATUTORY, AND REGULATORY
PROVISIONS INVOLVED

1. The First Amendment to the United States Constitu-
tion provides in pertinent part:

Congress shall make no law * * * abridging the
freedom of speech.

2. The Beef Promotion and Research Act of 1985, 7
U.S.C. 2901 et seq., is reproduced at App., infra, 65a-83a.

3. The Beef Promotion and Research Order, 7 C.F.R.,
1260.101 et seq., is reproduced in relevant part at App., infra,
84a-119a.

STATEMENT

This case presents a First Amendment challenge to the
Beef Promotion and Research Act of 1985 (Beef Act), 7
U.S.C. 2901 et seq., which requires beef producers and im-
porters to pay assessments to fund generic promotion, re-
search, and industry and consumer information conducted
under the supervision of the Secretary of Agriculture. The
Eighth Circuit held in this case that the Beef Act violates
the First Amendment rights of producers who object to
sharing the costs of such advertising, rejecting two grounds
of defense of such statutes that this Court did not consider in
United States v. United Foods, Inc., 533 U.S. 405 (2001).
The Eighth Circuit then affirmed a nationwide injunction
directing the Secretary to cease collecting all assessments
under the Beef Act, thereby effectively terminating a pro-
gram that not only has engaged in generic advertising such
as the “Beef: It’s What’s For Dinner” campaign, but that has
funded research and public education on food safety issues,
including bovine spongiform encephalopathy (BSE) or “mad
cow” disease. The Sixth Circuit recently resolved sub-
stantially similar issues against the government in Michigan
Pork Producers Association v. Veneman, 348 F.3d 157



(2003), in which the government also intends to file a petition
for a writ of certiorari.

1. The United States extensively regulates the produc-
tion, processing, and marketing of beef. Federal law estab-
lishes a comprehensive beef inspection program, see 21
U.S.C. 601 et seq.; prohibits price manipulation and deceptive
marketing, see 7 U.S.C. 181 et seq.; mandates price report-
ing, see 7 U.S.C. 1635 et seq.; and imposes requirements for
organically produced beef, see 7 U.S.C. 6501 et seq. In addi-
tion, the United States Department of Agriculture (USDA)
operates a system of meat grading that, while voluntary,
encompasses most beef processed in the United States. See
7 U.S.C. 1621 et seq.; Trial Tr. 319. One of the federal laws
regulating the beef industry is the Beef Act, at issue in this
case.

a. In the Beef Act, Congress found, among other things,
that “production of beef and beef products plays a significant
role in the Nation’s economy”; that “beef and beef products
should be readily available and marketed efficiently to
ensure that the people of the United States receive adequate
nourishment”; and that “maintenance and expansion of exist-
ing markets for beef and beef products are vital to the
welfare of beef producers and those concerned with market-
ing, using, and producing beef products, as well as to the
general economy of the Nation.” 7 U.S.C. 2901(a)(2)-(4).
Accordingly, Congress declared as its purpose in enacting
the Beef Act “to authorize the establishment * * * of an
orderly procedure for financing * * * and carrying out a
coordinated program of promotion and research designed to
strengthen the beef industry’s position in the marketplace
and to maintain and expand domestic and foreign markets
and uses for beef and beef products.” 7 U.S.C. 2901(b).

The Beef Act directs the Secretary of Agriculture to pro-
mulgate an order implementing such a program, 7 U.S.C.

AN

2903; defines the terms “consumer information,” “industry



information,” “promotion,” and “research,” 7 U.S.C. 2902(6),
(9), (13), and (15); and specifies the provisions that are
required to be contained in the order, 7 U.S.C. 2904. The Act
provides for the order to remain in effect only if approved by
a majority of cattle producers voting in a referendum.
7 U.S.C. 2906(a). The Act also authorizes the Secretary to
conduct subsequent referenda on the continuation of the pro-
gram at the request of “a representative group” consisting of
at least 10% of cattle producers. 7 U.S.C. 2906(b).

In 1986, the Secretary promulgated the Beef Promotion
and Research Order (Beef Order), 7 C.F.R. Part 1260. See
51 Fed. Reg. 26,132. In 1988, the Beef Order was approved
by nearly 80% of cattle producers voting in a referendum.
C.A. App. 580.

b. The Beef Act and the Beef Order establish two enti-
ties to assist in conducting the program of beef promotion,
research, and consumer and industry information. See 7
U.S.C. 2904(1)-(5); 7 C.F.R. 1260.141-1260.151, 1260.161-
1260.169.

The larger of the entities is the Cattlemen’s Beef Pro-
motion and Research Board (Beef Board), which is composed
of 110 members, each of whom is a domestic cattle producer
or an importer of cattle or beef. 7 U.S.C. 2904(1); 7 C.F.R.
1260.141(b). The members are appointed by the Secretary
from among the nominees of state associations, which are
certified by the Secretary as representing cattle producers
within their States. 7 U.S.C. 2905. A person cannot serve on
the Beef Board for more than two consecutive three-year
terms. 7 U.S.C. 2904(3).

The Beef Promotion Operating Committee (Operating
Committee) consists of 20 members, ten of whom are elected
by the Beef Board from among its members and ten of whom
are cattle producers “elected by a federation that includes as
members the qualified State beef councils.” 7 U.S.C.



2904(4)(A).! The federation-elected members must be certi-
fied by the Secretary to be “producers that are directors of a
qualified State beef council” and to have been “duly elected
by the federation as representatives to the [Operating] Com-
mittee.” 7 U.S.C. 2904(4)(A). A person cannot serve on the
Operating Committee for more than six consecutive one-
year terms. 7 U.S.C. 2904(5).

The Beef Act and the Beef Order delineate the functions
of the Beef Board and the Operating Committee. The Oper-
ating Committee is responsible for “develop[ing] plans or
projects of promotion and advertising, research, consumer
information, and industry information.” 7 U.S.C. 2904(4)(B).
It also is responsible for “developing and submitting to the
[Beef] Board, for its approval, budgets on a fiscal year basis
of its anticipated expenses and disbursements, including
probable costs of advertising and promotion, research, con-
sumer information, and industry information projects.” 7
U.S.C. 2904(4)(C). The Beef Board, in turn, is responsible
for, among other things, reviewing and approving the Op-
erating Committee’s annual budget and submitting the
budget to the Secretary for her approval; administering the
Beef Order and recommending amendments to it; and “en-
courag[ing] the coordination of programs of promotion, re-
search, consumer information and industry information” con-
ducted under the Beef Act. 7 U.S.C. 2904(2); 7 C.F.R.
1260.150(p).

1 See 7 C.F.R. 1260.112 (defining “federation” as the Beef Industry
Council of the National Live Stock and Meat Board or any successor
organization); 7 U.S.C. 2902(14) (defining “qualified State beef council” as
“a beef promotion entity” that is authorized by state statute or that is
“organized and operating within a State, that receives voluntary contribu-
tions and conducts beef promotion, research, and consumer information
programs, and that is recognized by the [Beef] Board as the beef pro-
motion entity within such State”).



c. The activities of the Beef Board and the Operating
Committee are funded by a $1 per head assessment (often
referred to as a “checkoff”) on all cattle sold in, or imported
into, the United States. 7 U.S.C. 2904(8). The Beef Act pro-
hibits the use of assessment revenues “in any manner for the
purpose of influencing governmental action or policy, with
the exception of recommending amendments to the [Beef]
[OJrder.” 7 U.S.C. 2904(10). In States with a qualified state
beef council, the state council collects the assessment, send-
ing at least 50 cents of every dollar collected to the Beef
Board and retaining the rest for activities authorized by the
Beef Act. 7 C.F.R. 1260.172.

d. The Secretary, through USDA’s Agricultural Market-
ing Service, exercises comprehensive control over the use of
assessment revenues by the Beef Board and the Operating
Committee. The Secretary approves their annual budget,
and they may incur only those expenses that the Secretary
finds to be reasonable. 7 U.S.C. 2904(4)(C); 7 C.F.R.
1260.150(f) and (g); 7 C.F.R. 1260.151. The plans, projects,
and contracts of the Beef Board and the Operating Com-
mittee must be approved by the Secretary. 7 U.S.C.
2904(6)(A) and (B); 7 C.F.R. 1260.168(e) and (f). The Sec-
retary may inspect and audit the books and records of the
Beef Board and the Operating Committee at any time. 7
U.S.C. 2904(7)(A) and (B).

In practice, USDA exercises approval authority over all
promotional materials, including advertising, and all pro-
ducer communications in advance of their dissemination.
C.A. App. 456; Tr. 307. Because USDA personnel work
closely with the Beef Board and the Operating Committee
from the inception of a project to resolve any potential con-
cerns, USDA rarely has had to invoke its formal authority to
prevent the implementation of a project. C.A. App. 455-456,
460-66; Tr. 202, 270, 303-308. USDA also reviews the pro-
jects undertaken by state associations using assessment



funds. C.A. App. 456-457; Tr. 206-207, 316. At times, USDA
has instructed the Beef Board, the Operating Committee,
and the state councils on certain projects that USDA expects
them to undertake. Tr.295-296, 299-300.

2. In December 2000, respondents Livestock Marketing
Association, Western Organization of Resource Councils,
and several individual cattle producers brought this suit
against USDA, the Secretary, and the Beef Board. The suit
sought, among other things, to enjoin the Beef Board from
making certain statements in connection with a proposed
referendum on the continuation of the Beef Order. After
this Court’s decision in United Foods, the plaintiffs amended
their complaint to allege that the Beef Act and the Beef
Order violate the First Amendment to the extent they re-
quire cattle producers and importers to pay assessments for
generic advertising with which they disagree. Respondents
Nebraska Cattlemen, Inc., and several individual producers
intervened to defend the Beef Act and the Beef Order. See
App., infra, 3a-ba.

The district court held, after a two-day bench trial, that
the Beef Act “is unconstitutional in violation of the First
Amendment because it requires plaintiffs to pay, in part, for
speech to which the plaintiffs object.” App., infra., 48a. The
court declined to analyze the Beef Act under the intermedi-
ate scrutiny analysis articulated in Central Hudson Gas &
Electric Corp. v. Public Service Comm’n, 447 U.S. 557, 563-
566 (1980), which considers whether a regulation of commer-
cial speech is narrowly tailored to advance a substantial gov-
ernmental interest. The court viewed that standard as ap-
plying only to “restriction[s] on commercial speech” as dis-
tinguished from “compelled funding of speech.” App., infra,
41a. The court held that the Beef Act could not be sustained
under the alternative standard applied in United Foods and
Glickman v. Wileman Brothers & Elliott, Inc., 521 U.S. 457
(1997), stating that the Beef Act “is, in all material respects,



identical” to the Mushroom Promotion, Research, and Con-
sumer Information Act of 1990 (Mushroom Act), 7 U.S.C.
6101 et seq., which was held not to satisfy that standard in
United Foods. App., infra, 47a.

The district court further held that the generic advertis-
ing conducted under the Beef Act is not government speech,
which objecting persons may be required to fund without
violating their First Amendment rights. App., infra, 49a-
57a. The court accorded significance to the facts that the
Beef Board is composed of members of the beef industry, not
“government employees,” and that its activities are funded
by assessments on the beef industry, not “general tax reve-
nue.” Id. at 54a-556a. The court also expressed the view that
the Secretary’s oversight of the Beef Board’s activities is
generally confined to assuring compliance with the Beef Act
and the Beef Order. Id. at 55a.

As relief, the district court entered a declaratory judg-
ment stating that the assessment provisions of the Beef Act
and the Beef Order “are unconstitutional and unenforceable”
as well as a nationwide injunction prohibiting “any further
collection of beef checkoffs.” App., infra, 61-62a. Although
the court recognized that the plaintiffs had raised no First
Amendment objection to some of the Beef Board’s activities
—such as its research and information activities—the court
declined to confine the injunction to the portion of assess-
ments used for the generic advertising to which the plaintiffs
objected. Id. at 57a-58. The court reasoned that a narrower
injunction “would, in essence, rewrite the Act so as to make
it a voluntary assessment.” Ibid. The court also declined to
limit the injunction to the collection of assessments from the
plaintiffs in this case, stating that to do so “would only
encourage * * * additional lawsuits in this and other fed-
eral jurisdictions.” Id. at 58a. The injunction was stayed
pending appeal. Id. at 10a.

3. The court of appeals affirmed. App., infra, 1a-30a.



The court of appeals rejected the proposition that the Beef
Act does not violate the First Amendment because all of the
speech funded by its assessments is government speech.
The court acknowledged that the “government speech doc-
trine has firm roots in our system of jurisprudence.” App.,
mfra, 15a. The court reasoned, however, that the doctrine
protects the government only against challenges to its
“choice of content” of its speech, not against challenges, such
as the one in this case, to “the government’s authority to
compel [persons] to support speech with which they per-
sonally disagree.” Id. at 17a. Accordingly, the court con-
cluded that the plaintiffs’ claim was reviewable not under
the categorical rule applied to insulate government speech
from First Amendment challenge, but under “a balancing-of-
interests test to determine whether or not the challenged
governmental action is justified.” Id. at 19a.

The court of appeals then purported to apply such a test
to the Beef Act, in the framework of Central Hudson’s inter-
mediate scrutiny standard. App., infra, 20a-28a. The court
recognized that this Court had no occasion to apply the
Central Hudson standard in United Foods. Id. at 20a; see
United Foods, 533 U.S. at 410 (noting that the government
had not urged that the statute at issue there be sustained
under the Central Hudson standard). The court nonetheless
treated United Foods as essentially dispositive of the Cen-
tral Hudson analysis in this case. In particular, the court
viewed United Foods as inconsistent with the proposition
that the Mushroom Act in that case—or the textually similar
Beef Act here—serves a sufficiently substantial govern-
mental interest under Central Hudson to justify any in-
fringement of objecting producers’ First Amendment rights
to avoid compelled contributions to support generic advertis-
ing. App., infra, 28a.

Having found a First Amendment violation to that extent,
the court of appeals then sustained the district court’s na-
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tionwide injunction against the collection of all assessments
under the Beef Act. App., infra, 28a-29a. The court rejected
the government’s arguments that any relief should be
confined to the plaintiffs in this case, as well as to the portion
of the assessment used to fund the generic advertising to
which they objected. The court reasoned that “no remaining
aspects of the [Beef] Act can survive,” because the Beef Act
(in contrast to a predecessor statute) contains no express
severability provision, and because “the ‘principal object’ of
the Beef Act is the very part that makes it unconstitutional
(i.e., compelled funding of generic advertising).” Id. at 29a.

REASONS FOR GRANTING THE PETITION

The court of appeals has held unconstitutional a central
provision of an Act of Congress designed to protect the
livelihood of cattle producers and others in the beef industry,
to provide information to consumers, and to strengthen the
national economy. That holding is incorrect, for the Beef Act
is not a law “abridging the freedom of speech” under the
First Amendment. The Beef Act promotes speech—by the
government—through modest assessments on persons who
voluntarily participate in the beef industry. Respondents
produce the very product that the government has chosen to
promote in the Beef Act, and respondents are not con-
strained by the Beef Act from communicating their own
messages. Accordingly, whether analyzed under the First
Amendment standard applicable to programs of government
speech, the standard applicable to regulations of commercial
speech, or the two in combination, the Beef Act does not
abridge objecting producers’ freedom of speech. Indeed, in
the context of sustaining statutes such as the Beef Act
against First Amendment challenge, the government-speech

2 The court of appeals denied petitions for rehearing en banc, although
two judges voted to grant rehearing (and another did not participate in
the matter). App., infra, 62a.
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and intermediate-scrutiny analyses are mutually reinforcing:
Among other things, the importance of the governmental
interests served by the Beef Act—which are not confined to
the beef industry alone—confirms the conclusion that the
message conveyed is a governmental one; moreover, the dis-
semination of the message by a governmental entity, under
the supervision of the Secretary of Agriculture, confirms the
conclusion that Act is appropriately tailored and assures that
the connection between the message and any individual
producer is too attenuated to interfere with producers’ own
ability to speak or refrain from speaking.

In holding that the generic promotion conducted under
the Beef Act is not government speech—a question
expressly reserved in United States v. United Foods, 533
U.S. 405, 417 (2001)—the Eighth Circuit has called into
question the government’s ability to convey its own message
to the public. In also holding that the Beef Act cannot be
sustained under the intermediate scrutiny generally applied
to commercial speech regulations, the Eighth Circuit has
rendered a decision that cannot be reconciled with the Third
Circuit’s decision in United States v. Frame, 85 F.3d 1119
(1989), cert. denied, 493 U.S. 1094 (1990). And, in sustaining
a nationwide injunction against the collection of all assess-
ments under the Beef Act, the Eighth Circuit has acted con-
trary to the principle that injunctions should be no broader
than necessary to provide relief to the complaining parties.

Similar issues are raised in Michigan Pork Producers
Association v. Veneman, 348 F.3d 157 (6th Cir. 2003), which
invalidated the assessment provisions of a similar federal
program for pork. This Court’s review is warranted of the
lower courts’ “exercise of the grave power of annulling an
Act of Congress.” United States v. Gainey, 380 U.S. 63, 65
(1965).
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I. GENERIC ADVERTISING CONDUCTED UNDER
THE BEEF ACT IS GOVERNMENT SPEECH,
WHICH IS NOT CONSTRAINED BY THE FIRST
AMENDMENT

The Beef Act and the Beef Order establish a program of
government speech. The generic advertising of beef under
that program serves public purposes identified by Congress,
is confined to a message specified by Congress, and is dis-
seminated by a governmental entity that was created by
Congress and is subject to the supervision of the Secretary.
The First Amendment does not constrain the government’s
ability to engage in its own speech, whether funded by
general tax revenues or by “user fees” assessed against
those who benefit most from the speech and who are
members of an industry that Congress has chosen to protect.

A. The First Amendment Permits The Government To
Engage In Its Own Speech And To Assess The
Citizenry, Or A Segment Of The Citizenry, To Pay For
That Speech

The First Amendment limits the government’s inter-
ference with private speech rather than the government’s
own speech. Therefore, “when the State is the speaker, it
may make content-based choices * * * [and] it is entitled to
say what it wishes.” Rosenberger v. Rector and Visitors of
Univ. of Va., 515 U.S. 819, 833 (1995); see Columbia Broad.
Sys., Inc. v. Democratic Nat’l Comm., 412 U.S. 94, 139 & n.7
(1973) (Stewart, J., concurring) (“Government is not re-
strained by the First Amendment from controlling its own
expression.”).

The First Amendment is inapplicable to government
speech not only when the Government is itself the speaker,
but also when the Government “disburses public funds to
private entities to convey a governmental message.” Rosen-
berger, 515 U.S. at 833. In Rust v. Sullivan, 500 U.S. 173,
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192-193 (1991), for instance, this Court upheld regulations
prohibiting private physicians from counseling patients
about abortion when providing family planning counseling
paid for with federal funds. Although “Rust did not place ex-
plicit reliance on the rationale that the counseling activities
of the doctors under Title X amounted to governmental
speech,” subsequent cases “have explained Rust on this
understanding.” Legal Services Corp. v. Velazquez, 531 U.S.
533, 541 (2001) (citing cases); see National Endowment for
the Arts v. Finley, 524 U.S. 569, 598 (1999) (Scalia, J.,
concurring) (“[I]t makes not a bit of difference, insofar as
either common sense or the Constitution is concerned,
whether [government] officials further their (and, in a
democracy, our) favored point of view by achieving it
directly * * *; or by advocating it officially * * *; or by
giving money to others who achieve or advocate it.”).
Government speech necessarily is paid for by citizens,
some of whom may disagree with its message. But such
disagreement provides no basis under the First Amendment
to silence the government or to excuse objecting citizens
from having to share the costs of its speech. This Court has
recognized that “[t]he government, as a general rule, may
support valid programs and policies by taxes or other
exactions binding on protesting parties,” even when the
government will spend the funds so raised “for speech and
other expression to advocate and defend its own policies.”
Board of Regents of Unwv. of Wis. Sys. v. Southworth, 529
U.S. 217, 229 (2000). Indeed, “[i]f every citizen were to have
a right to insist that no one paid by public funds express a
view with which he disagreed, debate over issues of great
concern to the public would be limited to those in the private
sector, and the process of government as we know it
radically transformed.” Keller v. State Bar, 496 U.S. 1, 12-13
(1990); cf. Abood v. Detroit Bd. of Educ., 431 U.S. 209, 259
n.13 (1977) (Powell, J., concurring in the judgment) (“Com-
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pelled support of a private association is fundamentally
different from compelled support of government.”).

B. Generic Advertising Under The Beef Act Is
Government Speech Because Congress Specified The
Message, Created A Governmental Entity To
Disseminate It, And Vested Control In A Politically
Accountable Official

This Court has not defined the precise contours of the
government speech doctrine. The Court’s cases suggest,
however, that, when the government establishes a program
to convey a specified message, in order to advance a public
purpose, and retains ultimate editorial control over the
message, the program is properly classified as one of
government speech. See Santa Fe Indep. Sch. Dist. v. Doe,
530 U.S. 290, 303 (2000) (holding that an invocation delivered
at school events by a student selected in a school election
was government speech for Establishment Clause purposes
because the invocation was “subject to particular regulations
that confine the content and topic of the student’s message”);
Velazquez, 531 U.S. at 542 (contrasting a program designed
“to promote a governmental message” with a program
designed “to facilitate private speech” on an array of topics);
Southworth, 529 U.S. at 229 (suggesting that, if a state
university established a program “to advance a particular
message” of its own and remained “responsible for its con-
tent,” the program would involve government speech). And,
although the government may choose to convey a message
through private parties, it may be particularly evident that a
program involves government speech when the speaker is
itself a government entity. Applying those principles, the
Beef Act’s generic advertising is government speech.

First, Congress directed the establishment of the program
at issue here. Congress identified several public purposes
that were to be served by the Beef Act: advancing “the
welfare of beef producers” and others in the beef industry,
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stabilizing “the general economy of the Nation,” and
“ensur(ing] that the people of the United States receive
adequate nourishment.” 7 U.S.C. 2901(a)(3) and (4).> Con-
gress specified the activities that could be conducted under
the program—namely, “promotion and advertising, research,
consumer information, and industry information,” 7 U.S.C.
2904(4)(B)—as well as the content of the message to be
conveyed through those activities.

In particular, through its definition of the term “pro-
motion,” Congress made clear that advertising and other
promotional activities conducted under the Beef Act are to
be directed solely to “advanc[ing] the image and desirability
of beef and beef products with the express intent of
improving the competitive position and stimulating sales of
beef and beef products in the marketplace.” 7 U.S.C.
2902(13). Congress required that such activities “take into
account similarities and differences between certain beef,
beef products, and veal,” and “ensure that segments of the
beef industry that enjoy a unique consumer identity receive
equitable and fair treatment.” 7 U.S.C. 2904(4)(B)(1)-(ii). At
the same time, Congress prohibited the use of any funds
collected under the Beef Act and the Beef Order from being
used to “influenc[e] governmental action or policy, with the
exception of recommending amendments to the order.”
7 U.S.C. 2904(10). The Secretary imposed additional con-
straints on such activities in the Beef Order. See 7 C.F.R.
1260.169(d) (advertising and promotion shall not employ

3 Congress has sought to advance the same or similar purposes in
other statutes directed at the beef industry, including those establishing a
beef inspection program, see 21 U.S.C. 601 et seq.; prohibiting deceptive
marketing and price manipulation, see 7 U.S.C. 181 et seq.; mandating
price reporting, see 7 U.S.C. 1635-1636h; imposing requirements for or-
ganically produced livestock, see 7 U.S.C. 6501 et seq; and establishing a
system of voluntary grading of beef and other meat products for mar-
keting purposes, see 7 U.S.C. 1621 et seq.
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unfair or deceptive practices and shall not, without the
Secretary’s and Beef Board’s consent, refer to a brand or
trade name).

Second, Congress created a governmental entity—the
Beef Board—to carry out the Beef Act’s program. Congress
specified the composition of the Beef Board, and provided for
appointment of its members by the Secretary. See 7 U.S.C.
2904(1) and (3). Congress defined the powers and duties of
the Beef Board, see 7 U.S.C. 2904(2), and its Operating Com-
mittee, see 7 U.S.C. 2904(4)(B) and (C), which the Secretary
elaborated upon in the Beef Order, see 7 C.F.R. 1260.149-
1260.150 (Beef Board); 7 C.F.R. 1260.167-1260.168 (Operat-
ing Committee). Congress also specified the circumstances
(aside from repeal of the Beef Act itself) in which the Beef
Board would be required to cease operations. 7 U.S.C.
2906(a) and (b).

Under the analysis applied by this Court to determine
whether an entity is subject to the constraints of the First
Amendment when it restricts the speech of others, the Beef
Board qualifies as a governmental entity. In Lebron v.
National Railroad Passenger Corp., 513 U.S. 374 (1995),
which held that Amtrak is subject to the First Amendment
when it regulates the advertising displayed at its facilities,
the Court explained that, when “the Government creates a
corporation by special law, for the furtherance of govern-
mental objectives, and retains for itself permanent authority
to appoint a majority of the directors of that corporation, the
corporation is part of the Government for purposes of the
First Amendment.” Id. at 400. Here, the Beef Board is
“creatl[ed] * * * by special law,” the Beef Act. The Beef
Board is designed “for the furtherance of governmental
objectives,” including protecting an industry vital to the
national economy. See 7 U.S.C. 2901(a)(3) and (4). And the
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government, through the Secretary, appoints the Beef
Board’s members. 7 U.S.C. 2904(1).*

Third, Congress provided that a politically accountable
official, the Secretary of Agriculture, would exercise control
over the advertising and other activities conducted by the
Beef Board and its Operating Committee. The Secretary
has approval authority over the annual budget proposed by
the Beef Board and the Operating Committee for the use of
assessment revenues, 7 U.S.C. 2904(4)(C), 7 C.F.R.
1260.150(f) and (g), 1260.168(d), as well as over their plans
and projects, 7 U.S.C. 2904(6)(B), 7 C.F.R. 1260.168(e) and
(f). As noted above, the Secretary appoints all members of
the Beef Board, whose terms are staggered so that one-third
expire each year. 7 U.S.C. 2904(1). The Secretary thereby
indirectly selects the ten members of the Operating
Committee, including its chairman, who are required by the
Beef Act to come from the Beef Board. See 7 U.S.C.
2904(4)(A); 7 C.F.R. 1260.166(a). (The remaining ten mem-
bers are selected by the federation of qualified state beef
councils and must be certified by the Secretary. See 7
U.S.C. 2904(4)(A); 7 C.F.R. 1260.161(c)). The Secretary may
remove any member of the Beef Board or the Operating
Committee for cause. 7 C.F.R. 1260.213. See Bowsher v.
Synar, 478 U.S. 714, 726-727, 734 (1986) (noting significant
control exercised through appointment and removal power).
In practice, moreover, the Secretary, through USDA’s Agri-
cultural Marketing Service, exercises substantial control
over the message conveyed by the Beef Board, the Operat-

4 The United States has treated the Beef Board as a governmental
entity. For example, the Internal Revenue Service has ruled that the
Beef Board is exempt from federal income taxation as “an integral part of
the Department of Agriculture.” Gov’t Tr. Exh. 224. And, with respect to
requests from members of the public under the Freedom of Information
Act, 5 U.S.C. 522, USDA has operated on the understanding that the Beef
Board is a governmental entity subject to that Act. C.A. App. 537.
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ing Committee, and the state beef councils. See, e.g., C.A.
App. 455-456.

In sum, because Congress enacted the Beef Act to serve
public purposes, directed the message to be disseminated,
created a governmental entity to disseminate it, and re-
quired the Secretary’s continuing control over that entity,
the Beef Act is properly understood as creating a program of
government speech. A person does not have any First
Amendment right to avoid taxes or other exactions to fund
such programs. See Southworth, 529 U.S. at 229.

C. The Courts Of Appeals’ Reasons For Refusing To
Uphold The Beef Act And Similar Statutes Under The
Government Speech Doctrine Are Invalid

Three courts of appeals have thus far considered the
argument that the Beef Act and the similar Pork Promotion,
Research and Consumer Information Act of 1985, 7 U.S.C.
4801 et seq., establish a program of government speech for
which objecting producers may be assessed without violating
their First Amendment rights. (A fourth case, in which the
district court sustained the Beef Act based on the govern-
ment speech doctrine, is currently before the Ninth Circuit.
Charter v. USDA, 230 F. Supp. 2d 1121, 1129, 1140 (D. Mont.
2002), appeal pending, No. 02-36140.) Although all three
courts of appeals rejected that argument, they did not rely
on any consistent rationale. Moreover, in the first of those
cases, the Third Circuit acknowledged that “the issue [is] a
close one,” and that there are “sound reasons for concluding
that the expressive activities financed by the Beef Promo-
tion Act constitute ‘government speech.”” Frame, 885 F.3d
at 1131-1132. Because the various grounds on which the
courts of appeals relied in these cases are erroneous, this
Court’s review is warranted.

Here, the Eighth Circuit did not hold that the generic
advertising at issue is not government speech. Rather, the
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Eighth Circuit viewed the government speech doctrine as
providing the government with categorical immunity only
from one distinet variety of First Amendment challenge—
namely, a “challenge based upon [the government’s] choice
of content” of its speech. App., infra, 16a-17a. In the court
of appeals’ view, if the challenge is instead directed at a
requirement to contribute to the costs of government speech
(albeit based on an objection to its content), the government
is not entitled to categorical immunity. Instead, the court
reasoned, the validity of the program must be determined by
a balancing test that weighs the importance of the gov-
ernment’s interest against the interest of those who object to
making compelled contributions. Id. at 19a. The court then
concluded, however, that such challenges are subject to an
analysis similar to that applied in cases involving compelled
funding of private entities’ own message—in particular,
Keller, which involved compelled payments to a state bar,
which was held not to be engaging in government speech,
see 496 U.S. at 13, and Abood, which involved compelled
payments to a labor union, see 431 U.S. at 235-236. See
App., infra, 19a-20a, 24a-28a. The Eighth Circuit thus effec-
tively held that the government speech doctrine has no inde-
pendent significance in cases challenging compelled assess-
ments to support what would otherwise qualify as govern-
ment speech.

The Eighth Circuit’s reasoning is in tension with premises
underlying of this Court’s decisions in United Foods, Keller,
and Southworth. In United Foods, the Court held that the
Mushroom Act’s assessments for generic advertising could
not be upheld under the analysis of cases such as Keller and
Abood involving compelled funding of private speech. 533
U.S. at 415-416. But the Court treated as an entirely
separate question whether the assessments could be sus-
tained on the alternative ground that they finance a program
of government speech. Id. at 416-417. And, while the Court
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declined to resolve the government speech question in
United Foods because it had not been raised or decided
below, ibid., the Court did not intimate that the resolution of
that question in future cases would effectively be controlled
by what it did resolve there, as the Eighth Circuit seemed to
believe. See App., infra, 26a-28a. Nor did the Court
intimate that the generic advertising program would be
anything less than categorically outside the scope of the
First Amendment if assessments of the sort at issue in
United Foods were ultimately held to fund government
speech.

In Keller, which presented a First Amendment challenge
to the use of mandatory dues to fund a state bar’s political
speech, the Court analyzed at length whether the state bar
was a governmental entity. See 496 U.S. at 10-13. It was
only after concluding that the state bar was not speaking as
the government when, for example, it endorsed a nuclear
weapons freeze or a gun control initiative, see id. at 6 n.3, 13,
that the Court turned to whether the disputed use of dues
could be sustained as germane to the purposes that justified
requiring lawyers to affiliate with the state bar, such as
regulating the legal profession, see id. at 13-17. Keller thus
proceeded on the understanding that the government speech
doctrine would defeat a First Amendment objection to com-
pelled contributions to a program of what, in contrast to the
speech in Keller itself, is properly classified as government
speech.

Finally, in Southworth, which involved a First Amend-
ment challenge to a state university’s mandatory student ac-
tivity fee that was used to fund extracurricular student
speech, the Court contrasted the program at issue there
with a program of government speech. See 529 U.S. at 229
(“If the challenged speech here were financed by tuition dol-
lars and the University and its officials were responsible for
its content, the case might be evaluated on the premise that
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the government itself is the speaker.”). The Court’s discus-
sion of the government speech doctrine in that context im-
plies a recognition that, when a program does involve gov-
ernment speech, an individual cannot assert a valid First
Amendment objection to being required to contribute to its
costs.

The Eighth Circuit’s reasoning is also in tension with the
Third Circuit’s decision in Frame and the Sixth Circuit’s
decision in Michigan Pork Producers. In both cases, the
courts proceeded on the premise that, if the generic ad-
vertising programs conducted under the Beef Act and the
Pork Act qualified as government speech, producers would
have no First Amendment right to avoid assessments for
those programs. Those courts’ reasoning thus is inconsistent
with the Eighth Circuit’s view that the government speech
doctrine applies only to challenges to the government’s
choice of the content of its speech, as distinguished from
challenges to the government’s choice to require the costs of
its speech to be shared by persons who voluntarily par-
ticipate in the industry that the government has chosen to
promote.

The Third and Sixth Circuits nonetheless held—
incorrectly—that the generic advertising programs for beef
and pork are not government speech. The courts relied
principally on the facts that the programs are funded by
assessments on producers and importers, not general tax
revenues, and are carried out by entities whose members,
while appointed by the Secretary, are chosen from the
affected industry. See Michigan Pork, 348 F.3d at 161-162;
Frame, 885 F.2d at 1132-1133. Neither fact detracts from
the character of the generic advertising as government
speech. The government is entitled to fund its speech
through whatever means it considers most appropriate
—including through assessments on those who participate in
the industry that Congress has chosen to promote and who
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Congress has determined would “most directly reap the
benefits of” the government speech. 7 U.S.C. 7401(b)(2)
(making findings with respect to generic advertising pro-
grams, including the beef and pork programs). The assess-
ments are a species of “user fees,” which this Court has
viewed as a permissible means of funding many government
activities.” Moreover, the government is entitled to speak
through whatever public or private entity it considers most
appropriate, see, e.g., Rust, 500 U.S. at 192-193, and thus
may speak through a congressionally created body, which is
composed entirely of members who are appointed and
removable by the Secretary, and which acts under the
Secretary’s ongoing supervision and control.

D. The Question Whether The Program Established By
The Beef Act Involves Government Speech Warrants
This Court’s Resolution

The question whether the government speech doctrine
defeats First Amendment challenges to assessments for

5 See, e.g., United States v. Sperry Corp., 493 U.S. 52, 60-62 (1989) (up-
holding, as a permissible “user fee,” a requirement that successful claim-
ants before the Iran-United States Claims Tribunal pay a portion of any
award to the United States Treasury as “reimbursement to the United
States Government for expenses incurred in connection” with the Tribu-
nal); Kadrmas v. Dickinson Public Schools, 487 U.S. 450, 461-462 (1988)
(observing that “[i]Jt is manifestly rational” for a State “to allow local
school boards the option of charging patrons a user fee for bus service”
rather than funding such service out of general revenues); Cox v. New
Hampshire, 312 U.S. 569, 576-577 (1941) (observing that a State may
require payment of a “reasonable” parade license fee to compensate local
government for its administrative and law-enforcement expenses); cf.
United States Postal Serv. v. Council of Greenburgh Civic Ass’ns, 453
U.S. 114, 141 (1981) (White, J., concurring) (“No one questions * * * that
the Government, the operator of the [postal] system, may impose a fee on
those who would use the system, even though the user fee measurably
reduces the ability of various persons or organizations to communicate
with others.”).
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generic advertising programs under the Beef Act and similar
statutes is an important one for American agriculture and
American consumers. This Court’s intervention is war-
ranted in this case, as it was in two recent cases, United
Foods and Glickman v. Wileman Brothers & Elliott, Inc.,
521 U.S. 457 (1997), raising First Amendment challenges to
similar government programs. Indeed, in United Foods, the
Court expressly left unresolved the question whether the
generic advertising program at issue there could be sus-
tained as one involving government speech. See 533 U.S. at
416-417.

In addition to the generic advertising programs for beef
and pork, Congress has authorized, and the Secretary has
implemented, similar generic advertising programs for a
number of other agricultural commodities. See, e.g., 7 U.S.C.
2101 et seq. (cotton); 7 U.S.C. 2611 et seq. (potatoes); 7 U.S.C.
2701 et seq. (eggs); 7 U.S.C. 4501 et seq. (dairy products); 7
U.S.C. 6401 et seq. (fluid milk)."® Moreover, Congress has
enacted a statute, 7 U.S.C. 7411 et seq., that authorizes mar-
keting programs for any agricultural commodity, under
which generic advertising programs have been established
for peanuts, 7 C.F.R. Part 1216, and blueberries, 7 C.F.R.
Part 1218. Several States have established their own com-
modity marketing programs, some of which may resemble
the beef program at issue here.

There is also the risk that the lower courts’ treatment of
the government speech doctrine in the present context will
be extended to other contexts. A restrictive understanding
of that doctrine has the potential to undermine the ability of

6 See also, e.g., 7 U.S.C. 4601 et seq. (honey); 7 U.S.C. 4901 et seq.
(watermelon); 7 U.S.C. 7401 et seq. (mangos); 7 U.S.C. 7481 et seq. (pop-
corn). Additional such programs, although authorized by Congress, are
currently inactive. See, e.g., 7 U.S.C. 6001 et seq. (pecans); 7 U.S.C. 6201 et
seq. (limes); 7 U.S.C. 6801 et seq. (fresh cut flowers).
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the United States and the States more generally to dissemi-
nate a governmental message using revenues collected from
the public or a segment of the public.

II. THE ASSESSMENT PROVISIONS OF THE BEEF
ACT ARE CONSTITUTIONAL UNDER THE IN-
TERMEDIATE SCRUTINY APPLICABLE TO
REGULATIONS OF COMMERCIAL SPEECH

Aside from the government speech question, this Court’s
review is warranted on the question whether the Beef Act’s
assessment provisions withstand intermediate First Amend-
ment scrutiny under the standard articulated in Central
Hudson Gas & Electric Corp. v. Public Service Comm’n, 447
U.S. 557 (1980), for regulations of commercial speech. The
Eighth Circuit’s holding that the Beef Act cannot be sus-
tained under that standard is incorrect and inconsistent with
the Third Circuit’s holding in Frame sustaining the Beef Act
under stricter scrutiny. See Frame, 885 F.2d at 1134-1137.

Under Central Hudson, a regulation of commercial speech
will be upheld against a First Amendment challenge if the
regulation (1) promotes a “substantial” governmental in-
terest, (2) “directly advances the governmental interest
asserted,” and (3) is “not more extensive than is necessary to
serve that interest.” Central Hudson, 447 U.S. at 566. As
the Court has explained, that standard does not require a
legislature to employ “the least restrictive means” of
regulation or to achieve a perfect fit between means and
ends. Board of Trustees v. Fox, 492 U.S. 469, 480 (1989). It
is sufficient that the legislature achieves a “reasonable” fit
by adopting regulations “in proportion to the interest
served.” Ibid. (quoting In re R.M.J., 455 U.S. 191, 203
(1982)). The Beef Act satisfies that standard.”

7 In Wileman Brothers, the United States urged the Court to evaluate
the generic advertising program at issue under the analysis applied in
cases, such as Abood and Keller, involving compelled funding of speech,
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The Beef Act advances “substantial” governmental inter-
ests specifically identified by Congress: enhancing “the wel-
fare of beef producers” and other members of the $50 billion
beef industry, stabilizing “the general economy of the Na-
tion,” and “ensur[ing] that the people of the United States
receive adequate nourishment.” 7 U.S.C. 2901(a)(3) and (4).
In Frame, the Third Circuit recognized that the Beef Act
was enacted to serve “importan[t]’—indeed, “compelling”—
interests, such as “preventing further decay of an already
deteriorating beef industry,” which “would endanger not
only the country’s meat supply, but the entire economy.”
885 F.2d at 1134. The court also recognized that the Beef
Act serves “important non-economic interests,” such as “en-
sur[ing] preservation of the American cattlemen’s traditional
way of life.” Id. at 1135.

Moreover, the Beef Act—including its generic advertising
funded by producer assessments—“directly advances” those
interests. The Court has repeatedly recognized the “imme-
diate connection between advertising and demand.” Central
Hudson, 447 U.S. at 569; see Lorillard Tobacco Co. v. Reilly,
533 U.S. 525, 557 (2001) (“[W]e have acknowledged the
theory that product advertising stimulates demand for pro-
ducts.”); United States v. Edge Broadcasting Co., 509 U.S.

rather than under the analysis applied in cases, such as Central Hudson,
involving regulations of commercial speech. See U.S. Br. 18-34, Wileman
Brothers, No. 95-1184. In the alternative, the United States urged that
the program be upheld under the Central Hudson analysis. See id. at 34-
48; cf. United Foods, 533 U.S. at 410 (noting that the government had not
relied on Central Hudson in that case). In view of the Court’s subsequent
conclusion that the Abood-Keller analysis cannot provide a basis for sus-
taining programs of compelled funding exclusively or primarily for generic
advertising and promotion, see United Foods, 533 U.S. at 415-416, the
Central Hudson analysis, which typically has been applied to laws di-
rected exclusively at speech or expressive activity, provides an alterna-
tive basis for sustaining such programs.
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418, 434 (1993). The assessment provisions play an integral
role in advancing the government’s interests. Those provi-
sions avoid saddling taxpayers with the costs of the pro-
gram, which could undermine the very support for the beef
industry that Congress sought to engender, and prevent
“free-riders,” who would “receiv[e] the benefits of the pro-
motion and research program without sharing the cost.”
Frame, 885 F.2d at 1135; see Lehnert v. Ferris Faculty
Ass’n, 500 U.S. 507, 519 (1991) (noting the government’s
“vital policy interest in * * * avoiding ‘free riders’” in the
collective bargaining context).

Nor is the Beef Act “more extensive than is necessary to
serve” the government interests. It “impose[s] no restraint
on the freedom of any producer to communicate any message
to any audience,” “do[es] not compel any person to engage in
any actual or symbolic speech,” and “do[es] not compel the
producers to endorse or to finance any political or ideological
views.” Wileman Bros., 521 U.S. at 469-470; see 7 U.S.C.
2904(10) (prohibition on use of assessment revenues for po-
litical activity). It requires only that cattle producers con-
tribute financially to generic advertising (and other activi-
ties) designed to benefit the beef industry as a whole by
promoting the sale of the product that the industry exists to
market. Moreover, the Beef Act contains mechanisms
whereby producers may seek to influence the direction of the
program, such as through nominations to the Beef Board, see
7 U.S.C. 2904(1) and even to cause the termination of the
program, see 7 U.S.C. 2906(b).

In sum, as the Third Circuit concluded in Frame, the Beef
Act serves important or compelling government interests, is
carefully tailored to serve those interests, and is ideologi-
cally neutral. 885 F.2d at 1137. The Eighth Circuit’s con-
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trary conclusion in this case is incorrect and irreconcilable
with Frame.®

III. THE LOWER COURTS ERRED IN INVALIDATING
THE BEEF ACT’S ASSESSMENT PROVISIONS IN
THEIR ENTIRETY AND ENJOINING ANY FUR-
THER COLLECTION OF ASSESSMENTS NATION-
WIDE

This Court’s review is also warranted with respect to the
scope of relief granted by the district court and affirmed by
the court of appeals: the striking down of the assessment
provisions of the Beef Act in their entirety and the issuance
of a nationwide injunction against “any further collection of
beef checkoffs.” App., infra, 60a-61a; see id. at 28a-29a.
Such relief improperly “invalidate[s] more of the statute
than is necessary,” Alaska Airlines, Inc. v. Brock, 480 U.S.
678, 684 (1987), and is “more burdensome to the defendant
than necessary to provide complete relief to the plaintiffs.”
Califano v. Yamasaki, 442 U.S. 682, 702 (1979); see Dayton
Bd. of Educ. v. Brinkman, 433 U.S. 406, 420 (1977) (“[A]
federal court is required to tailor the scope of the remedy to
fit the nature and extent of the constitutional violation.”)
(internal quotation marks omitted). It also inhibits the deve-
lopment of the law by effectively terminating a government
program before courts in other circuits have had an op-
portunity to consider its validity. See Yamasaki, 442 U.S. at
702 (recognizing “the benefit of adjudication by different

8 The Sixth Circuit in Michigan Pork Producers, as well as the district
court in Charter, held that the Central Hudson analysis is inapplicable to
statutes of the sort at issue here that do not restrict private speech, but
instead require payment for the speech of others. The Charter court went
on to hold, however, that the assessment provisions of the Beef Act would
satisfy the Central Hudson analysis, if applicable. Charter, 230 F. Supp.
2d at 1141.
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courts in different factual contexts” of the same or similar
claims).

The First Amendment violation alleged by the plaintiffs,
found by the district court, and affirmed by the court of ap-
peals was confined to the government’s compelling the
plaintiffs to share the costs of generic advertising to which
they object. It was not alleged or held to be a First Amend-
ment violation for the government to assess other cattle pro-
ducers for generic advertising to which those other pro-
ducers have not objected. Nor was it alleged or held to be a
First Amendment violation for the government to assess
even the plaintiffs themselves to fund activities aside from
generic advertising.

Consequently, the First Amendment, even as understood
by the lower courts in this case, does not justify the invali-
dation of the assessments provisions of the Beef Act in their
entirety or the nationwide injunction against the collection of
any further assessments under the Act. As this Court has
recognized, when an individual’s assessment for a private
entity is used in part to fund political speech to which he
objects, the appropriate remedy is to reduce that individual’s
assessment “in the proportion that [the private entity’s]
political expenditures bear to [its] total * * *
expenditures.” Abood, 431 U.S. at 240-241; see Keller, 496
U.S. at 17. The remedy is not to prohibit the collection of
any portion of assessments from other individuals who have
no objection to the speech, or to prohibit the collection even
from objecting individuals of the portion of the assessments
used to fund permissible activities.

The court of appeals viewed the Beef Act as precluding a
result that would allow the collection of assessments to con-
tinue, except to the extent that individual producers object
to paying the portion of the assessment used to fund generic
advertising. The court principally relied on the fact that the
Beef Act, as enacted in 1985, does not contain any severabil-
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ity provision, although such a provision was contained in a
predecessor statute that was never implemented. See App.,
mfra, 29a. This Court has made clear, however, that “[iln
the absence of a severability clause, * * * Congress’ silence
is just that—silence—and does not raise a presumption
against severability.” New York v. United States, 505 U.S.
144, 186 (1992) (quoting Alaska Airlines, 480 U.S. at 686).
The mere fact that a different Congress included a severabil-
ity provision in a different, albeit similar, statute provides no
reason to depart from that rule.

On the question of severability, then, the appropriate
inquiry turns on legislative intent: Would the Congress that
enacted the Beef Act have intended its assessment provi-
sions to survive if they had to be understood, as a matter of
constitutional law, to permit objecting producers to avoid the
portion used for generic advertising? Nothing in the Beef
Act’s text, history, or purposes compels the conclusion that
Congress would have intended to have the Act declared
invalid on its face in these circumstances, and to preclude
relief tailored to remedy that (perceived) constitutional
defect.

Although the court of appeals suggested that a more
narrowly tailored remedy would defeat “the ‘principal
object’ of the Beef Act,” App., infra, 29a, that view is
incorrect. The Beef Act authorizes a variety of activities to
assist the beef industry—research, consumer and industry
information, and promotion other than generic advertising—
that all producers still may constitutionally be compelled to
fund under the decision below. The mere fact that generic
advertising would have to be funded only by producers who
do not object to it—presumably, a majority of producers—
would not prevent Congress’s objectives in the Beef Act
from being substantially achieved. Even under the existing
scheme, the Beef Board has used less than 60% of assess-
ment revenues to fund generic advertising of the sort at
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issue in this case; the remainder has been used for other
sorts of promotion, such as contacts with retailers, as well as
research, education, and information projects on such impor-
tant matters as BSE, or “mad cow disease,” and E. coli
bacteria. See Dist. Ct. Tr. 198, 247-248, 299-301. Especially
at a time of increasing public concern about food safety and
nutrition issues, there is no justification for the evisceration
of the Beef Act ordered by the courts below.

CONCLUSION
The petition for a writ of certiorari should be granted.
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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

Nos. 02-2769, 02-2832

LIVESTOCK MARKETING ASSOCIATION, ET AL.,
APPELLEES

.

UNITED STATES DEPARTMENT OF AGRICULTURE,
ET AL., DEFENDANTS

July 8, 2003

Before: LOKEN,' Chief Judge and MCMILLIAN and
FAGG, Circuit Judges.

McMILLIAN, Circuit Judge.

The United States Department of Agriculture
(“USDA”), the Secretary of the USDA (“the Secre-
tary”), the Cattlemen’s Beef Promotion and Research
Board (“the Beef Board”), the Nebraska Cattlemen,
Inec., Gary Sharp, and Ralph Jones (collectively “appel-
lants”) appeal from an order of the United States

1 The Honorable James B. Loken became Chief Judge of the
United States Court of Appeals for the Eighth Circuit on April 1,
2003.

(1a)
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District Court? for the District of South Dakota in favor
of the Livestock Marketing Association (“LMA”), the
Western Organization of Resource Councils, and sev-
eral individual beef producers (collectively “appellees”)
enjoining as unconstitutional the collection of manda-
tory assessments from beef producers under the Beef
Promotion and Research Act of 1985, 7 U.S.C. § 2901 et
seq. (“the Beef Act”), to pay for generic advertising of
beef and beef products. Livestock Marketing Assn v.
United States Dep’t of Agric., 207 F. Supp. 2d 992
(D.S.D. 2002) (LMA II) (holding that the Beef Act
violates the free speech clause of the First Amendment
and granting permanent prospective injunctive relief).
For reversal, appellants argue that the district court
erred in its analysis because the advertising conducted
pursuant to the Beef Act is “government speech” and
therefore immune from First Amendment scrutiny or
because the Beef Act survives First Amendment scru-
tiny either as regulation of commercial speech or as
part of a broader regulatory scheme. Appellants addi-
tionally argue that the district court abused its dis-
cretion in fashioning an overly broad injunction. For
the reasons stated below, we now affirm the order of
the district court.

Jurisdiction

Jurisdiction was proper in the district court based
upon 28 U.S.C. §§ 1331, 1361. Jurisdiction is proper in
this court based upon 28 U.S.C. §§ 1291, 1292(a)(1). The
notices of appeal were timely filed pursuant to Fed. R.
App. P. 4(a).

2 The Honorable Charles B. Kornmann, United States District
Judge for the District of South Dakota.
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Background

Following the enactment of the Beef Act, the Secre-
tary promulgated a Beef Promotion and Research
Order (“the Beef Order”), which established the Beef
Board and a Beef Promotion Operating Committee
(“the Beef Committee”). See 7 U.S.C. §§ 2903, 2904 (di-
recting Secretary to promulgate order and setting forth
required terms of order). The Beef Order requires beef
producers and beef importers to pay transaction-based
assessments, as mandated by the Beef Act. See id.
§ 2904(8). This mandatory assessment program is com-
monly referred to as the “beef checkoff” program. The
funds from the beef checkoff program are designated
for promotion and advertising of beef and beef prod-
ucts, research, consumer information, and industry
information. See id. § 2904(4)(B).

Under the Beef Act, the Beef Order was subject to
approval by qualified beef producers through a vote by
referendum. Id. § 2906(a). In 1988, the Beef Order was
put to an initial referendum vote and was approved by
a majority of the participating beef producers. There-
after, LMA began efforts to challenge the continuation
of the beef checkoff program. See id. § 2906(b) (“After
the initial referendum, the Secretary may conduct a
referendum on the request of a representative group
comprising 10 per centum or more of the number of
cattle producers to determine whether cattle producers
favor termination or suspension of the order.”). On
November 12, 1999, LMA submitted petitions to the
USDA requesting a referendum on whether to termi-
nate or suspend the Beef Order. The Secretary took no
action on LMA’s petitions.

On December 29, 2000, appellees filed the present
lawsuit in the district court seeking: (1) declaratory
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judgment that the Beef Act, or the Secretary’s actions
or inactions pursuant thereto, violate federal law;
(2) an injunction prohibiting the Secretary from con-
tinuing the beef checkoff program; (3) a preliminary in-
junction ordering defendants to take immediate action
toward a referendum on the continuation of the beef
checkoff program; and (4) an order requiring the Beef
Board to cease expenditures for “producer communi-
cations” (i.e., messages designed to discourage cattle
producers from supporting a referendum) and to make
restitution to producers of over $10 million, represent-
ing producer communications expenditures since 1998.
The district court held a hearing on January 25, 2001,
and issued a preliminary injunction on February 23,
2001, enjoining defendants from further use of beef
checkoff assessments to create or distribute any com-
munications for the purpose of influencing governmen-
tal action or policy concerning the beef checkoff pro-
gram. Livestock Marketing Ass'n v. United States
Dep’t of Agric., 132 F. Supp. 2d 817 (D.S.D. 2001) (LMA
D.

On June 25, 2001, the Supreme Court held that
mandatory assessments imposed on mushroom pro-
ducers for the purpose of funding generic mushroom
advertising under the Mushroom Promotion, Research,
and Consumer Information Act of 1990, 7 U.S.C. § 6101
et seq. (“the Mushroom Act”), violated the First
Amendment. United States v. United Foods, Inc., 533
U.S. 405, 413, 121 S. Ct. 2334, 150 L. Ed. 2d 438 (2001)
(United Foods ) (“[T]he mandated support is contrary
to the First Amendment principles set forth in cases
involving expression by groups which include persons
who object to the speech, but who, nevertheless, must
remain members of the group by law or necessity.”)
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(citing Abood v. Detroit Bd. of Educ., 431 U.S. 209, 97 S.
Ct. 1782, 52 L. Ed. 2d 261 (1977) (Abood); Keller v. State
Bar, 496 U.S. 1, 110 S. Ct. 2228, 110 L. Ed. 2d 1 (1990)
(Keller )). The Supreme Court distinguished the cir-
cumstances in United Foods from those in Glickman v.
Wileman Bros. & Elliott, Inc., 521 U.S. 457, 117 S. Ct.
2130, 138 L. Ed. 2d 585 (1997) (Glickman) (rejecting
First Amendment challenge to mandatory agricultural
assessments which paid for generic advertising of
California tree fruits), decided four years earlier. The
Court explained that, in Glickman, “[t]he producers of
tree fruit who were compelled to contribute funds for
use in cooperative advertising ‘d[id] so as a part of a
broader collective enterprise in which their freedom to
act independently [wa]s already constrained by the
regulatory scheme,”” whereas, in United Foods, “the
compelled contributions for advertising [were] not part
of some broader regulatory scheme” and the adver-
tising was itself the “principal object” of the regulatory
scheme. United Foods, 533 U.S. at 412, 415, 121 S. Ct.
2334.

Thereafter, in the present case, the district court
granted appellees leave to amend their complaint to
include a First Amendment claim in light of the Su-
preme Court’s United Foods decision. On August 3,
2001, appellees filed an amended complaint adding a
claim that generic advertising conducted pursuant to
the Beef Act violates their rights under the First
Amendment to freedom of speech and freedom of
association. The parties thereafter filed eross-motions
for partial summary judgment on the First Amendment
claim, and those motions were denied.

The case proceeded to a bench trial on January 14,
2002, solely to address appellees’ First Amendment
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claim. Upon considering the evidence presented, the
district court issued LMA 11, setting forth its findings
of facts and conclusions of law. The district court held
that appellees, or at least some of them, had standing to
allege that they were being compelled to support
speech to which they objected, in violation of their
rights under the First Amendment. See 207 F. Supp.
2d at 996-97. In this context, the district court found
that individual plaintiffs objected to the use of their
checkoff dollars to “promot[e] all cattle rather than
American cattle,” “to promote imported beef,” “for
generic advertising of beef,” “for generic advertising
which implies that beef is all the same,” and for “mes-
sages that are contrary to [the] belief that only Ameri-
can beef should be promoted.” Id. at 996-97. The dis-
trict court then reviewed several of the Supreme
Court’s pertinent First Amendment precedents, includ-
ing Abood (1977), Keller (1990), Glickman (1997), and
United Foods (2001). See id. at 997-1002. In this con-
text, the district court discussed the Supreme Court’s
reasoning in United Foods, distinguishing the manda-
tory assessments for California tree fruit advertising at
issue in Glickman, which “‘were ancillary to a more
comprehensive program restricting marketing auton-
omy,”” from the mandatory assessments for mushroom
advertising at issue in United Foods, which funded
speech that, “‘far from being ancillary, [wals the princi-
pal object of the regulatory scheme.’” Id. at 1000 (quot-
ing United Foods, 533 U.S. at 411-12, 121 S. Ct. 2334).

Regarding the underlying circumstances in the pre-
sent case, the district court found, among other things:

Like the plaintiffs in Abood and Keller, the
plaintiff cattle producers are compelled to associate.
They are required by federal law, by virtue of their
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status as cattle producers who desire to sell cattle,
to pay “dues,” if you will, to an entity created by
federal statute.

The beef checkoff is, in all material respects,
identical to the mushroom checkoff: producers and
importers are required to pay an assessment, which
assessments are used by a federally established
board or council to fund speech. Each sale of a head
of cattle requires a one dollar payment as a checkoff.
Thus, the beef checkoff is more intrusive, if you will,
than was the case with the mushroom checkoff. The
evidence presented to the court in this case was that
at least 50% of the assessments collected and paid to
the Beef Board are used for advertising. Only 10-
12% of assessments collected and paid to the Beef
Board are used for research. Clearly, the principal
object of the beef checkoff program is the commer-
cial speech itself. Beef producers and sellers are not
in any way regulated to the extent that the Cali-
fornia tree fruit industry is regulated. Beef pro-
ducers and sellers make all marketing decisions;
beef is not marketed pursuant to some statutory
scheme requiring an anti-trust exemption. The
assessments are not germane to a larger regulatory
purpose.

Id. at 997-98, 1002 (internal citations and quotation
marks omitted). Thus, consistent with the Supreme

Court’s decision in United Foods, the district court con-
cluded:

The beef checkoff is unconstitutional in violation
of the First Amendment because it requires
plaintiffs to pay, in part, for speech to which the
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plaintiffs object. The Constitution requires that
expenditures for advertising of beef be financed
only from assessments paid by producers who do not
object to advancing the generic sale of beef and who
are not coerced into doing so against their wills.

Id. at 1002.

Addressing appellants’ “government speech” argu-
ment, which was essentially asserted as an affirmative
defense to appellees’ First Amendment claim, the dis-
trict court apparently assumed that, if the generic
advertising conducted pursuant to the Beef Act quali-
fies as government speech, then the Beef Act is immune
from First Amendment scrutiny. Upon considering
whether the Beef Board is “more akin to a govern-
mental agency, representative of the people,” or more
“akin to a labor union or state bar association whose
members are representative of one segment of the
population” id. at 1004, the district court ultimately
determined the latter to be true and concluded that
“[t]he generic advertising funded by the beef checkoff is
not government speech and is therefore not excepted
from First Amendment challenge.” Id. at 1006. In
reaching this conclusion, the district court relied upon
United States v. Frame, 885 F.2d 1119 (3d Cir. 1989)
(Frame), and disagreed with appellants’ contention that
Lebron v. National Railroad Passenger Corp., 513 U.S.
374, 115 S. Ct. 961, 130 L. Ed. 2d 902 (1995) (Lebron),
conclusively supported the contrary view. The district
court explained:

)«

Lebron could hardly be regarded as a “govern-
ment speech” case. [The defendant] Amtrak was
contending that it was not a governmental agency
for the purposes of an artist’s First Amendment
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challenge to the denial of his request to display an
advertisement on an Amtrak billboard. The
question in Lebron was not whether the speech was
constitutional (because the government can use
compelled contributions to pay for speech which is
repugnant to some who contributed) but whether
Amtrak could constitutionally prevent the artist’s
speech.

LMA 11,207 F. Supp. 2d at 1005.

The district court also rejected appellants’ argument
that the Beef Act survives First Amendment scrutiny
as a regulation of commercial speech. In so doing, the
district court declined to apply the test for commercial
speech used in Central Hudson Gas & Elec. Corp. v.
Public Serv. Comm’n, 447 U.S. 557, 100 S. Ct. 2343, 65
L. Ed. 2d 341 (1980) (Central Hudson). The district
court noted, among other things, that “[t]he Supreme
Court in Glickman rejected the use of the Central
Hudson test because [Central Hudson] involved a re-
striction on commercial speech rather than the com-
pelled funding of speech involved in the California tree
fruit marketing orders.” LMA II, 207 F. Supp. 2d at
999 (citing Glickman, 521 U.S. at 474 n.18, 117 S. Ct.
2130).

On the issue of appropriate relief, appellants argued
in the district court that the injunction should apply to
only those who were plaintiffs in the case and only
those expenditures that related to political or com-
mercial speech. The district court disagreed as a prac-
tical matter, but recognized that retroactive enforce-
ment of an injunction would result in undue hardships.
Thus, the district court declared the Beef Act and the
Beef Order unconstitutional and prospectively enjoined
appellants “from any further collection of beef checkoffs
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as of the start of business on July 15, 2002” (i.e., appro-
ximately three weeks after the date of the district
court’s order). Id. at 1008.

The district court certified its order, which partially
disposed of the issues in the case, as a final judgment
pursuant to Fed. R. Civ. P. 54(b). Appellants thereafter
timely filed the present appeals. We granted appel-
lants’ motion for a stay of the district court’s order
pending our decision.” For the reasons stated below,
we now affirm the order of the district court.

Discussion
1.

We review de novo the question of whether the Beef
Act violates the First Amendment. See United States
v. Washam, 312 F.3d 926, 929 (8th Cir. 2002) (challenge
to constitutionality of federal statute reviewed de
novo). We generally review the district court’s findings
of facts for clear error; however, in a case such as this
involving a First Amendment claim, we will, where
necessary, examine the record as a whole and “make a
fresh examination of crucial facts.” Hurley v. Irish-
American Gay, Lesbian, & Bisexual Group, 515 U.S.
557, 567, 115 S. Ct. 2338, 132 L. Ed. 2d 487 (1995); see
also Families Achieving Independence & Respect v.
Nebraska Dep’t of Soc. Servs., 111 F.3d 1408, 1411 (8th
Cir. 1997) (en banc) (“I'W]e review findings of noncriti-
cal facts for clear error . . . . We independently
review the evidentiary basis of critical facts, giving due
regard to the trial court’s opportunity to observe the
demeanor of witnesses.”).

3 The stay order will remain in effect until our mandate issues.
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In the present case, we have independently reviewed
the record and agree with the district court’s findings of
crucial facts. For example, we agree with the district
court’s finding that appellees are compelled to pay the
statutorily-mandated assessments in question. See
LMA 11,207 F. Supp. 2d at 997-98. Unlike fees charged
for the use of recreational facilities or special taxes
imposed on non-essential consumer products, the man-
datory assessments at issue in the present case are
directly linked to appellees’ source of livelihood, and
they have no meaningful opportunity to avoid these
assessments. We also agree with the district court that
appellees, or at least some of them, disagree with the
generic advertising conducted pursuant to the Beef
Act. See id. at 996-97. Finally, upon careful considera-
tion of the record and the pertinent statutory pro-
visions, we agree with the district court that “[t]he beef
checkoff is, in all material respects, identical to the
mushroom checkoff” at issue in United Foods, that “at
least 50% of the assessments collected and paid to the
Beef Board are used for advertising,” and that “the
principal object of the beef checkoff program is the
commercial speech itself.” Id. at 1002.

I1.

Appellants first argue that appellees’ First Amend-
ment claim is barred because the advertising conducted
pursuant to the Beef Act is government speech and
therefore immune from First Amendment scrutiny.
The Supreme Court has never specifically addressed
this government speech argument in a case involving
an agricultural checkoff program. In United Foods, it
was undisputed that the government speech argument
had not been asserted or addressed in the court below.
Therefore, the Supreme Court declined to consider
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whether or not the Mushroom Act was immune from
First Amendment scrutiny on that basis. See United
Foods, 533 U.S. at 416-17, 121 S. Ct. 2334 (“As the
Government admits in a forthright manner, . . . this
[government speech] argument ‘was not raised or
addressed’ in the Court of Appeals.” . . . The Govern-
ment’s failure to raise its argument in the Court of
Appeals deprived respondent of the ability to address
significant matters that might have been difficult points
for the Government.”).

Since the Supreme Court’s United Foods decision,
many district courts have addressed the government
speech issue in determining the constitutionality of
various agricultural checkoff programs. Compare, e.g.,
Charter v. United States Dep’t of Agriculture, 230 F.
Supp. 2d 1121 (D. Mont. 2002) (Charter) (upholding the
beef checkoff program on ground that generic ad-
vertising under the Beef Act is government speech),
with Pelts & Skins, L.L.C. v. Jenkins, No. CIV. A. 02-
CV-384, 2003 WL 1984368, at (M.D. La. Apr. 24, 2003)
(holding that mandatory assessments imposed to fund
generic advertising of alligator products violate alli-
gator farmer’s First Amendment rights; reasoning in
part: “[b]ecause the generic advertising here involved
is not government speech, plaintiff is free to challenge
such advertising on First Amendment grounds”); In re
Washington State Apple Advertising Comm™n, 257 F.
Supp. 2d 1290, 1305 (E. D. Wa. 2003) (holding that man-
datory assessments imposed to fund generic advertis-
ing of Washington State apples violate apple producers’
First Amendment rights; reasoning in part: “the Com-
mission’s activities are not protected by the govern-
ment speech doctrine”); Michigan Pork Producers v.
Campaign for Family Farms, 229 F. Supp. 2d 772, 785-
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89 (W.D. Mich. 2002) (holding that mandatory assess-
ments imposed to fund generic advertising of pork and
pork products violate pork producers’ First Amend-
ment rights; reasoning in part: “[t]hough the Secretary
is integrally involved with the workings of the Pork
Board, this involvement does not translate the ad-
vertising and marketing in question into ‘government
speech’”). In the present case, appellants have specifi-
cally urged us to follow the reasoning and disposition in
Charter.

Appellants describe the government speech doctrine
as follows:

The government is constitutionally entitled to
engage in its own speech without implicating the
First Amendment. As this Court has recognized,
“‘[t]he First Amendment does not prohibit the
government itself from speaking, nor require the
government to speak. Similarly, the First Amend-
ment does not preclude the government from exer-
cising editorial discretion over its own medium of
expression.””

Brief for Appellants® at 26 (quoting Knights of the Ku
Klux Klan v. Curators of the Univ. of Mo., 203 F.3d
1085, 1093-94 (8th Cir.)) (Ku Klux Klan ) (where under-
writing acknowledgments by nonprofit public broadcast
ratio station constituted governmental speech, state
university operating the station could exercise editorial
discretion over content of such acknowledgments with-
out being subject to First Amendment forum analysis),
cert. denied, 531 U.S. 814, 121 S. Ct. 49, 148 L. Ed. 2d 18

4 Citations to the “Brief for Appellants” refer to the brief filed
by United States Department of Justice on behalf of the federal
appellants.
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(2000), (quoting Muir v. Alabama Educ. Television
Comm’n, 688 F.2d 1033, 1044 (5th Cir. 1982) (en banc)).

As to the determination of whether generic ad-
vertising under the Beef Act is or is not government
speech, appellants cite our decision in Ku Klux Klan for
proposition that government speech may be identified
based upon the central purpose of the program, the
degree of editorial control exercised by the government
over the content of the message, and whether the
government bears the ultimate responsibility for the
content of the message. In addition, appellants cite
Lebron, 513 U.S. at 400, 115 S. Ct. 961, in which the
Supreme Court stated that, when “the Government
creates a corporation by special law, for the furtherance
of governmental objectives, and retains for itself per-
manent authority to appoint a majority of the directors
of that corporation, the corporation is part of the
Government for purposes of the First Amendment.”
Applying these principles to the present case, appel-
lants contend that the generic advertising under the
Beef Act is government speech. They emphasize,
among other things, that the Beef Board and the Beef
Committee were created pursuant to the Beef Act,
members of the Beef Board and the Beef Committee
serve at the direction and under the control of the
Secretary, the Beef Act itself prescribes the content of
the Beef Board’s and the Beef Committee’s speech as
generic promotion of beef and beef products, and the
Beef Act defines the powers and duties of the Beef
Board and the Beef Committee vis-a-vis those pro-
motional activities. Moreover, they argue, the First
Amendment exemption for government speech applies
whether it is the government itself speaking or a
private entity enlisted by the government to speak on
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the government’s behalf. See, e.g., Legal Services Corp.
v. Velazquez, 531 U.S. 533, 541, 121 S. Ct. 1043, 149 L.
Ed. 2d 63 (2001).

Appellants also dispute the district court’s reasoning
based upon the Third Circuit’s 1989 decision in Frame.
In Frame, the Third Circuit emphasized that funding
for advertising under the Beef Act comes from an
identifiable group rather than a general tax fund and
reasoned that this type of funding creates a “coerced
nexus” between the message and the group. However,
appellants argue, such reasoning based upon a “coerced
nexus” has been rejected by the Supreme Court in
cases such as Board of Regents v. Southworth, 529 U.S.
217, 229, 120 S. Ct. 1346, 146 L. Ed. 2d 193 (2000)
(Southworth) (in evaluating a First Amendment com-
pelled speech claim based upon the use of mandatory
student activity fees to fund private organizations
engaging in political or ideological speech, holding that
“the University of Wisconsin may sustain the extra-
curricular dimensions of its programs by using man-
datory student fees with viewpoint neutrality as the
operational principle”).

I1I.

We begin our analysis by examining the so-called
“government speech doctrine” at a fundamental level.
The government speech doctrine has firm roots in our
system of jurisprudence. As the Supreme Court has
explained:

Government officials are expected as a part of
the democratic process to represent and to espouse
the views of a majority of their constituents. With
countless advocates outside of the government
seeking to influence its policy, it would be ironic if
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those charged with making governmental decisions
were not free to speak for themselves in the process.
If every citizen were to have a right to insist that no
one paid by public funds express a view with which
he [or she] disagreed, debate over issues of great
concern to the public would be limited to those in
the private sector, and the process of government as
we know it radically transformed.

Keller, 496 U.S. at 12-13, 110 S. Ct. 2228 (citing United
States v. Lee, 455 U.S. 252, 260, 102 S. Ct. 1051, 71 L.
Ed. 2d 127 (1982) (religious belief in conflict with pay-
ment of taxes affords no basis under the free exercise
clause for avoiding uniform tax obligation)).

However, the government speech doctrine clearly
does not provide immunity for all types of First
Amendment claims. Cf. Santa Fe Sch. Dist. v. Doe, 530
U.S. 290, 302-10, 120 S. Ct. 2266, 147 L. Ed. 2d 295
(2000) (student-led prayers delivered prior to home
football games at a public high school constituted public
speech attributable to the school district and thus
violated the establishment clause of the First Amend-
ment), cited in Charter, 230 F. Supp. 2d at 1134-36. Nor
do the cases cited by appellants hold that, when the
government speaks, it is entirely immune from all types
of First Amendment free speech claims. Our decision in
Ku Klux Klan, for example, upheld a discretionary
decision by a state university-run radio station to
decline an offer of an underwriting donation because
the university did not wish to publicly acknowledge the
source of the offered donation, as was required by law.
That case stands for the proposition—embodied in the
language from Keller quoted above—that, when the
government speaks in its role as the government, it
may be immune from First Amendment challenge



17a

based upon its choice of content. Cf. Rust v. Sullivan,
500 U.S. 173, 192-95, 111 S. Ct. 1759, 114 L. Ed. 2d 233
(1991) (the government may, without violating the First
Amendment, selectively fund speech that is believed to
be in the public interest, while at the same time re-
stricting funding for speech that promotes an alternate
viewpoint). Indeed, as appellants themselves argue:
“Because the First Amendment limits government in-
terference with private speech rather than the Govern-
ment’s own speech, ‘when the State is the speaker, it
may make content-based choices . . . [and] it is
entitled to say what it wishes.”” Brief for Appellants at
26 (quoting Rosenberger v. Rector & Visitors of the
University of Virginia, 515 U.S. 819, 833, 115 S. Ct.
2510, 132 L. Ed. 2d 700 (1995)).

Appellants have inadvertently identified the precise
flaw in their government speech argument. Unlike in
Ku Klux Klan, where the plaintiffs challenged a de-
cision concerning the content of government speech,
appellees in the present case are challenging the gov-
ernment’s authority to compel them to support speech
with which they personally disagree; such compulsion
is a form of “government interference with private
speech.” The two categories of First Amendment cases
—government speech cases and compelled speech cases
—are fundamentally different. See, e.g., Southworth,
529 U.S. at 234-35, 120 S. Ct. 1346 (in addressing a First
Amendment compelled speech claim based upon the use
of mandatory student activity fees to fund private
organizations engaging in political or ideological speech,
the Supreme Court noted that “the analysis likely
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would be altogether different” if the matter concerned
speech by the University).”

In the present case, appellees have not invoked the
First Amendment to influence the content of the
generic beef advertising at issue. Rather, they assert
their First Amendment free speech and free association
rights to protect themselves from being compelled to
pay for that speech, with which they disagree. Their
First Amendment claim predominantly raises a free
speech issue,’ and our analysis is generally governed by

5 Similarly, appellants’ reliance on Lebron v. National Railroad
Passenger Corp., 513 U.S. 374, 115 S. Ct. 961, 130 L. Ed. 2d 902
(1995) (Lebromn), is misplaced. Lebron involved an artist’s First
Amendment claim against the entity commonly known as Amtrak,
challenging Amtrak’s refusal to allow him to lease billboard space
for political advertising. The issue before the Supreme Court was
whether Amtrak was a private corporation or part of the govern-
ment for purposes of determining its exposure to a constitutional
challenge. Id. at 379, 115 S. Ct. 961. Amtrak argued that it was
not part of the government and therefore not subject to the consti-
tutional challenge. By contrast, in a government speech case, the
defendant typically argues that it s part of the government and
therefore immune from content-related First Amendment scrutiny
of its own speech under the government speech doctrine. More-
over, even if the Beef Board and the Beef Committee were deemed
to be parts of the government under the Lebron standard and the
speech in question was therefore deemed to be government
speech, our First Amendment inquiry would not end there. See
infra at 19-20 & n. 9.

6 As indicated in Abood v. Detroit Bd. of Ed., 431 U.S. 209, 222-
23, 233-36, 97 S. Ct. 1782, 52 L. Ed. 2d 261 (1977), if appellees’ First
Amendment claim challenged only the fact that they are being
compelled to contribute to a collective fund, their claim would im-
plicate only their free association right. However, because appel-
lees are additionally challenging the use of those funds to pay for
disfavored speech, their claim predominantly implicates their free
speech right.
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the Supreme Court’s compelled speech line of cases,
including Keller and Abood. See United Foods, 533
U.S. at 413, 121 S. Ct. 2334 (“It is true that the party
who protests the assessment here is required simply to
support speech by others, not to utter the speech itself.
We conclude, however, that the mandated support is
contrary to the First Amendment principles set forth in
cases involving expression by groups which include
persons who object to the speech, but who, neverthe-
less, must remain members of the group by law or
necessity.”) (citing Keller and Abood ). As suggested
by Justice Stevens in his concurring opinion in United
Foods, 533 U.S. at 417-18, 121 S. Ct. 2334, cases such as
Keller, Abood, and the case at bar—involving compelled
payment of money—may be viewed as the “compelled
subsidy” subset of the compelled speech cases.

In compelled speech cases, the Supreme Court has
traditionally applied a balancing-of-interests test to
determine whether or not the challenged governmental
action is justified. See, e.g., Keller, 496 U.S. at 13, 110 S.
Ct. 2228 (“[T]he compelled association and integrated
bar are justified by the State’s interest in regulating
the legal profession and improving the quality of legal
services.”); Wooley v. Maynard, 430 U.S. 705, 715-16, 97
S. Ct. 1428, 51 L. Ed. 2d 752 (1977) (Wooley) (“Identify-
ing the [appellees’] interests as implicating First
Amendment protections does not end our inquiry how-
ever. We must also determine whether the State’s
countervailing interest is sufficiently compelling to
justify requiring appellees to [convey the message to
which they object].”). In the present case, we must de-
cide what constitutional standard applies when com-
pelled subsidies are used to fund generic commercial
advertising. On this question, appellants have con-
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sistently argued that, even if the Beef Act is not
immune from First Amendment scrutiny under the
government speech doctrine, it nevertheless survives
First Amendment scrutiny as regulation of commercial
speech under the Central Hudson standard.

We are again faced with an issue that was not
directly addressed by the Supreme Court in United
Foods. In United Foods, 533 U.S. at 409-10, 121 S. Ct.
2334 (internal citations omitted), the Supreme Court
stated:

We have used standards for determining the
validity of speech regulations which accord less
protection to commercial speech than to other
expression. That approach, in turn, has been subject
to some criticism. We need not enter into the con-
troversy, for even viewing commercial speech as
entitled to lesser protection, we find no basis under
either Glickman or our other precedents to sustain
the compelled assessments sought in this case. It
should be noted, moreover, that the Government
itself does not rely upon Central Hudson to chal-
lenge the Court of Appeals’ decision, and we there-
fore do not consider whether the Government’s
interest could be considered substantial for pur-
poses of the Central Hudson test.

In the present case, as stated above, the district
court declined to apply the Central Hudson test to ap-
pellees’ First Amendment claim, noting that the Su-
preme Court had declined to apply that test in Glick-
man. See LMA II, 207 F. Supp. 2d at 999 (“The Su-
preme Court in Glickman rejected the use of the Cen-
tral Hudson test because [Central Hudson] involved a
restriction on commercial speech rather than the com-
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pelled funding of speech involved in the California tree
fruit marketing orders.”) (citing Glickman, 521 U.S. at
474 n. 18, 117 S. Ct. 2130). However, we disagree with
the district court’s reasoning because it fails to account
for the more recent pronouncements in United Foods.
In United Foods, the Supreme Court went out of its
way to distinguish the broad cooperative scheme that
comprehensively regulated the California tree fruit in-
dustry at issue in Glickman from the comparatively
unregulated, and more commercially competitive, mush-
room industry. The Court also emphasized that collec-
tive advertising was the “principal object” of the Mush-
room Act, United Foods, 533 U.S. at 415, 121 S. Ct.
2334, whereas the collective advertising in Glickman
was just one among many of the “anticompetitive fea-
tures of the [California tree fruit] marketing orders,”
Glickman, 521 U.S. at 470, 117 S. Ct. 2130. Accord-
ingly, we conclude that Glickman does not provide a
complete answer to this commercial speech issue. We
infer that, had the government relied upon Central
Hudson in United Foods, the Supreme Court would
have adapted the Central Hudson test to the circum-
stances of that case, but would nevertheless have held
that the Mushroom Act unconstitutionally regulated
commercial speech. Such an inference, we believe, is
consistent with the language from United Foods quoted
above. We reach this conclusion recognizing that Cen-
tral Hudson involved a restriction on speech’ while the

7 In Central Hudson Gas & Elec. Corp. v. Public Serv.
Comm’n, 447 U.S. 557, 570-71, 100 S. Ct. 2343, 65 L. Ed. 2d 341
(1980), the Supreme Court held that a regulation promulgated by
the New York Public Service Commission, which completely ban-
ned promotional advertising by a utility company, violated the
company’s First Amendment free speech right because it was
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present case involves compelled speech. In our view, it
is more significant that Central Hudson and the case at
bar both involve government interference with private
speech in a commercial context. Accordingly, because
the beef checkoff program at issue in the present case is
identical in all material respects to the mushroom
checkoff program at issue in United Foods, we now
adapt the Central Hudson test to appellees’ First
Amendment claim.

In Central Hudson, 447 U.S. at 566, 100 S. Ct. 2343,
the Supreme Court explained:

At the outset, we must determine whether the
expression is protected by the First Amendment.
For commercial speech to come within that pro-
vision, it at least must concern lawful activity and
not be misleading. Next, we ask whether the
asserted governmental interest is substantial. If
both inquiries yield positive answers, we must
determine whether the regulation directly advances
the governmental interest asserted, and whether it
is not more extensive than is necessary to serve that
interest.

In adapting the Central Hudson test to the parti-
cular circumstances of this case, we ask not whether the
expression at issue is protected but rather whether
appellees have a protected interest in avoiding being
compelled to pay for the expression at issue (the
generic beef advertising). We have already answered
that question; under the compelled speech line of cases,
appellees have a protected First Amendment interest
at stake. The remaining questions are whether the

more extensive than necessary to further the State’s governmental
interest in energy conservation.
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governmental interest in the beef checkoff program is
substantial and, if so, whether the beef checkoff pro-
gram directly advances that governmental interest and
is not more extensive than necessary to serve that
interest. Stated more succinctly, the issue is whether
the governmental interest in the commercial adver-
tising under the Beef Act®is sufficiently substantial to
justify the infringement upon appellees’ First Amend-
ment right not to be compelled to subsidize that
commercial speech.

At this juncture, we may now revisit appellants’ gov-
ernment speech arguments, to put them into proper
perspective. Appellants’ government speech argu-
ments are relevant to our assessment of the substanti-
ality of the government’s interest.” As a general propo-
sition, the greater the government’s responsibility for,
and control over, the speech in question, the greater the
government’s interest therein. In this sense, we do
take into account the quasi-governmental nature of the

8 Appellants describe the governmental interest as “protecting
the welfare of the beef industry.” Brief for Appellants at 51.

9 As we have already explained, a determination that the ex-
pression at issue is government speech does not preclude First
Amendment scrutiny in the compelled speech context. For exam-
ple, in Wooley v. Maynard, 430 U.S. 705, 715-16, 97 S. Ct. 1428, 51
L. Ed .2d 752 (1977), the issue was whether New Hampshire
motorists could be compelled to convey a message with which some
of them disagreed, by having it displayed on their state-issued
license plates. The message was clearly “government speech” in
the sense that it came directly from the state, yet it was ultimately
held to violate the First Amendment. See id. at 717, 97 S. Ct. 1428
(“[Wlhere the State’s interest is to disseminate an ideology, no
matter how acceptable to some, such interest cannot outweigh the
individual’s First Amendment right to avoid becoming the courier
for such message.”).
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Beef Board and the Beef Committee and the oversight,
albeit limited, exercised by the Secretary over the ge-
neric advertising conducted pursuant to the Beef Act.
However, consistent with the district court’s conclusion
that the advertising in question is not government
speech, we consider the substantiality of the govern-
ment’s interest to be highly doubtful. In any event,
even assuming that the government'’s interest is sub-
stantial, our First Amendment inquiry does not end
there. We must determine whether the government’s
interest is sufficiently substantial to justify the in-
fringement upon appellees’ First Amendment rights.
At this point, the analysis turns largely upon the nature
of the speech in question. See, e.g., Central Hudson,
447 U.S. at 563, 100 S. Ct. 2343 (constitutional protec-
tion available turns on both the nature of the govern-
mental interest served by the regulation and the nature
of the expression).

In Keller and Abood, the Supreme Court considered
the nature of the speech at issue in terms of whether or
not it was germane to the institutional purposes which
justified the mandatory dues in the first place. In
Keller, 496 U.S. at 13-14, 110 S. Ct. 2228, the Court
explained:

Abood held that a union could not expend a
dissenting individual’s dues for ideological activities
not “germane” to the purpose for which compelled
association was justified: collective bargaining.
Here the compelled association and integrated bar
are justified by the State’s interest in regulating the
legal profession and improving the quality of legal
services. The State Bar may therefore constituti-
onally fund activities germane to those goals out of
the mandatory dues of all members. It may not,
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however, in such manner fund activities of an
ideological nature which fall outside of those areas of
activity.

More recently, in Southworth, 529 U.S. at 232-35,
120 S. Ct. 1346, the Supreme Court determined that the
germaneness standard was “unmanageable” in the
context of a state university, “particularly where the
State undertakes to stimulate the whole universe of
speech and ideas.” Thus, the Court held in that particu-
lar case that “[t]he proper measure, and the principal
standard of protection for objecting students . . . is
the requirement of viewpoint neutrality in the alloca-
tion of funding support.” Id. at 233, 120 S. Ct. 1346.
The Court explained:

Viewpoint neutrality is the justification for re-
quiring the student to pay the fee in the first in-
stance and for ensuring the integrity of the pro-
gram’s operation once the funds have been collected.
We conclude that the University of Wisconsin may
sustain the extracurricular dimensions of its pro-
grams by using mandatory student fees with view-
point neutrality as the operational principle.

Id. at 233-34, 120 S. Ct. 1346. As observed above, the
Court also alluded to the government speech doctrine in
Southworth by stating:

Our decision ought not to be taken to imply that in
other instances the University, its agents or em-
ployees, or—of particular importance—its faculty,
are subject to the First Amendment analysis which
controls in this case. Where the University speaks,
either in its own name through its regents or offi-
cers, or in myriad other ways through its diverse
faculties, the analysis likely would be altogether
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different. The Court has not held, or suggested, that
when the government speaks the rules we have dis-
cussed come into play.

Id. at 234-35, 120 S. Ct. 1346 (emphasis added) (internal
citations omitted).

The Supreme Court has repeatedly warned that,
when assessing the nature of the speech in the com-
pelled speech context—whether based upon germ-
aneness, viewpoint neutrality, or some other bench-
mark—the analysis often comes down to a difficult line-
drawing exercise. See Keller, 496 U.S. at 15, 110 S. Ct.
2228 (“Precisely where the line falls between those
State Bar activities in which the officials and members
of the Bar are acting essentially as professional ad-
visers to those ultimately charged with the regulation
of the legal profession, on the one hand, and those
activities having political or ideological coloration which
are not reasonably related to the advancement of such
goals, on the other, will not always be easy to discern.”);
Abood, 431 U.S. at 236, 97 S. Ct. 1782 (“There will, of
course, be difficult problems in drawing lines between
collective-bargaining activities, for which contributions
may be compelled, and ideological activities unrelated
to collective bargaining, for which such compulsion is
prohibited.”). In the case at bar, however, we need not,
ourselves, engage in such a line-drawing exercise. The
Supreme Court has already drawn the relevant line for
us. In United Foods, the Supreme Court explained:

The statutory mechanism as it relates to handlers
of mushroom is concededly different from the
scheme in Glickman; here the statute does not
require group action, save to generate the very
speech to which some handlers object. In contrast
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to the program upheld in Glickman, where the
Government argued the compelled contributions for
advertising were “part of a far broader regulatory
system that does not principally concern speech,”
there is no broader regulatory system in place here.
We have not upheld compelled subsidies for speech
in the context of a program where the principal
object is speech itself. Although greater regulation
of the mushroom market might have been imple-
mented, . . . the compelled contributions for
advertising are not part of some broader regulatory
scheme. The only program the Government con-
tends the compelled contributions serve is the very
advertising scheme in question. Were it sufficient
to say speech is germane to itself, the limits ob-
served in Abood and Keller would be empty of
meaning and significance. The cooperative market-
ing structure relied upon by a majority of the Court
in Glickman to sustain an ancillary assessment finds
no corollary here; the expression respondent is re-
quired to support is not germane to a purpose
related to an association independent from the
speech itself; and the rationale of Abood extends to
the party who objects to the compelled support for
this speech.

533 U.S. at 415-16, 121 S. Ct. 2334 (internal citation
omitted); see also id. at 418, 121 S. Ct. 2334 (Stevens, J.,
concurring) (“As we held in Glickman, Keller, and a
number of other cases, such a compelled subsidy is per-
missible when it is ancillary, or ‘germane,” to a valid
cooperative endeavor. The incremental impact on the
liberty of a person who has already surrendered far
greater liberty to the collective entity (either volun-
tarily or as a result of permissible compulsion) does not,
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in my judgment, raise a significant constitutional issue
if it is ancillary to the main purpose of the collective
program. This case, however, raises the open question
whether such compulsion is constitutional when nothing
more than commercial advertising is at stake. The
naked imposition of such compulsion, like a naked
restraint on speech itself, seems quite different to me.
We need not decide whether other interests . . .
might justify a compelled subsidy like this, but surely
the interest in making one entrepreneur finance
advertising for the benefit of his [or her] competitors,
including some who are not required to contribute, is
insufficient.”) (internal footnote omitted).

This court is duty-bound to reconcile and apply the
precedents of the Supreme Court to the best of our
ability. The beef checkoff program is, in all material
respects, identical to the mushroom checkoff program
at issue in United Foods. See 207 F. Supp. 2d at 1002.
Therefore, notwithstanding the reasoned counterpoints
advanced by the dissent in United Foods, see 533 U.S.
at 419-31, 121 S. Ct. 2334 (Breyer, J., dissenting), we
conclude that the government’s interest in protecting
the welfare of the beef industry by compelling all beef
producers and importers to pay for generic beef
advertising is not sufficiently substantial to justify the
infringement on appellees’ First Amendment free
speech right. Accordingly, the district court did not err
in holding that the Beef Act and the Beef Order are
unconstitutional and unenforceable.

IV.

Having carefully reviewed the arguments asserted
by the parties concerning the scope of the injunction
imposed by the district court, we further hold that the
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district court did not abuse its discretion in fashioning
its relief. Our holding that the Beef Act is unconsti-
tutional is not limited solely to the plaintiffs in the
present case. See, e.g., United Foods, 533 U.S. at 416,
121 S. Ct. 2334 (holding that “the assessments are not
permitted under the First Amendment”). We also
reject the suggestion that a portion of the assessments
may continue to be collected because some of the funds
are spent on activities other than commercial or politi-
cal speech. When the Beef Act was amended in 1985,
Congress specifically deleted a pre-existing severability
provision. The legislative history of that deletion is
described as follows:

Separability of Provisions

Section 19 of Pub.L. 94-294, which provided that if
any provision of this Act [enacting this chapter and
provisions set out as notes under this section] or the
application thereof to any person or circumstances is
held invalid, the validity of the remainder of the Act
and of the application of such provision to other per-
sons and circumstances shall not be affected there-
by, was omitted in the general revision of sections 2
through 20 of Pub. L. 94-294 by Pub. L. 99-198, Title
XVI, § 1601(b), Dec. 28, 1985, 99 Stat. 1597.

7 U.S.C.A. § 2901 (West 1985) (Historical and Statutory
Notes) (emphasis added). In view of this clear
expression of non-severability and the fact that the
“principal object” of the Beef Act is the very part that
makes it unconstitutional (i.e., compelled funding of
generic advertising), no remaining aspects of the Act
can survive.
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Conclusion

For the reasons set forth above, the order of the
dis