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COMMENDATIONS

U.S Attorney Thomas Turley Western District of Tennessee

was commended by the District Director of Internal Revenue Nashville

for his successful prosecution of Cordell Hull Sloan

Assistant Attorney Herbert Kramer Eastern District of New

York was praised by Chief Military Justice Department of the Army for

his work involving habeas corpus petitions

Assistant U.S Attorney Steve Arniotes Eastern District of New

York was praised by Chief Attorney Veterans Administration New York

New York for his handling of Robt Tbrres U.S Alvin Jane Fuller

Assistant U.S Attorney John Nulty District of New Jersey

was commended by Chief Inspector Cotter Post Office Department for

his advice and coordination re Gagliano Bruno

U.S Attorney Matt Byrne Central District of California was

commended by District Court Judge David Williams for his handling of

case against four ex-narcotics agents who were convicted for violating

the civil rights of suspect who was himself convicted on their perjured

testimony

Attorney Daniel Bartlett and Assistant Attorney Jim

Shoemake Eastern District of Missouri were commended by Chief Postal

Inspector Cotter for their counsel snd prosecution re Smaliwood Lay and

Connel

Assistant U.S Attorney Albert Stephan Western District of

Washington was commended by General Counsel Charles Gordon

Immigration and Naturalization Service for his handling of six civil

suit involving three aliens the cases being based upon frivolous con
tentions made with the sole aim of delaying deportation

Assistant Attorney Harry McCue Southern District of

California was commended by the Federal Bureau of Investigation

San Diego California for his prosecution and conviction on charges

of burning military identification card by an Air Force deserter

Assistant U.S Attorney Broward Segrest Middle District of

Alabama was commended by Postal Inspectors Bryant and Matthews

for his aggressive and knowledgeable presentation in U.S Harkins
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ANTITRUST DIVISION

Assistant Attorney General Richard McLarn

DISTRICT COURT

CLAYTON ACT

DEPARTMENT STORE CHARGED WITH VIOLATION OF SECTION
OF ACT

United States The Fligbee Co N.D Ohio Civ 69-1017

December 22 1969 60-26-037-1

On December 22 1969 civil action was filed in the U.S District

Court for the Northern District of Ohio under Section of the Clayton Act

charging that the acquisition of Burrows Brothers Company by the Higbee

Company may substantially lessen competition or tend to create monopoly
in the retail sale of trade books in the Cleveland area

Trade books are defined as all hardbound books which are not

used as textbooks encyclopedias or technical manuals The Cleveland

area means the geographic area within Cuyahoga County

Cleveland-based Higbee is primarily engaged in retail merchandising

in northeastern Ohio It operates five conventional department stores in the

Cleveland area as well as three others outside that area It also operates

15 bookstores in the area under the Burrows name Higbees 1968 sales

prior to the acquisition of Burrows in February 1969 exceeded $107 million

In 1968 there were three department store companies including

Higbee which sold trade books in 16 store locations in the Cleveland area
There was one company Burrows which operated chain of 15 bookstores

and there were 21 independent bookstores which sold trade books The

total volume of trade book sales in the Cleveland area was $2 567 560

Borrows with the largest share sold 32 per cent of the market Higbee

with the second largest share accounted for 25 per cent and the company
with third largest share sold 17 per cent of the market Following Higbees

acquisition of Burrows the three department stores combined accounted

for 88 per cent of these sales

The complaint alleges that actual competition in the market

between Higbee and Burrows has been eliminated actual competition

in the market generally may be substantially lessened and concentra

tion in the market has been increased The suit seeks to require Higbee

to divest itself of all interest in and control over Burrows

Staff Mary Coleen Sewell and David Hils

Antitrust Division Cleveland Office
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CIVIL DIVISION

Assistant Attorney General William Ruckelshaus

COURT OFAPPEALS

MILITARY RECRUITMENT

FINDINGS UPHELD THAT ARMY RECRUITERS DID NOT MIS
REPRESENT PROVISIONS OF ENLISTMENT

Ronald Alan Gausmann Laird Secretary of Defense et al

C.A No 24 217 December 22 1969 D.J 25-11-4717

George Oliver Chalfant Land Secretary of Defense et al

CAO No 24 936 December 24 1969 D.J 25-11-4784

In the above cases and in others which did not reach the Court of

Appeals servicemen who had voluntarily enlisted sought relief in the

courts when they were assigned to Vietnam they alleged that recruiting

sergeants had represented that enlistment for service in Europe would

guarantee freedom from service in Vietnam The district judges in

made The respective panels of the Ninth Circuit each held that these

Gausmann and Chalfant found that the alleged representations were not

findings could not be considered clearly erroneous for the reasons inter

alia that each serviceman in enlisting signed Statement of Under

standing calling for the listing of all promises made and this purported

guarantee against service in Vietnam was not listed Additionally

such guarantee was prohibited under the Army Regulations and under

specific caveat in the Statement of Understanding

The Ninth Circuit did not pass upon the question as to whether if

the representations had been found to have been made by the recruiting

sergeants relief would have been available in judicial proceedings

Staff Bishop Civil Division
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CRIMINAL DIVISION

Assistant Attorney General Will Wilson

COURTS OF APPEALS

MILITARY SELECTIVE SERVICE ACT

EXHAUSTION OF ADMINISTRATIVE APPEAL FROM DENIAL OF
CONSCIENTIOUS OBJECTOR CLASSIFICATION REMAINS PREREQUISITE
TO JUDICIAL REVIEW IN PROSECUTION FOR VIOLATION OF AN IN
DUCTION ORDER

Cornelious Lockhart United States C.A Docket No 21 311

December 18 1969 25-12C-19

The Court of Appeals sitting in banc affirmed by vote
conviction for refusing induction following trial at which the trial court

refused to consider the defense that Local Boards denial of conscientious

objector classification which defendant had failed to appeal was without

basis in fact The Court held that the defendants ignorance of the prin
ciple that failure to take an administrative appeal would preclude judicial

review did not excuse his failure to do so

The differing interpretations given McKart United States 395

U.S 185 1969 discussed in Bulletin Vol 17 No 23 page 587 by the

majority and dissenters merit study Accord United States Smogor
7th Cir Docket No 17 173 August 25 1969 25-26-722 Bulletin

Vol 17 No 31 page 901

Staff United States Attorney Wm Matt Byrne Jr and

Assistant Attorney Darrell Maclrityre

C.D Calif

NARCOTICS

AFTER ARREST FOR PROBABLE CAUSE AT BORDER REMOVAL
OF VEHICLE 22 MILES TO NEAREST FILLING STATION WHERE THERE
WAS ADEQUATE LIGHTING FOR MINUTE SEARCH OF VEHICLE HELD
REASONABLE

Jesus Moreno-Vallejo United States C.A July 29 1969
414 2d 901 12-74-1608

The defendant was convicted by the district court sitting without

jury on two counts of Federal narcotics violations 21 U.S.C 174 and

26 U.S.C 4704a The only issue in the trial court as well as on appeal
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was whether the heroin admitted in evidence was illegally seized in viola
tion of his Fourth Amendment rights

Although the district court believed that the search of the defendants

car could without regard to the legality of the defendants arrest be

justified as border search it nevertheless addressed itself to the

evidence in terms of the legality of the search as incidental to the arrest

of the defendant at the Border Patrol check point

The defendant challenged the trial courts finding on two grounds
first that there was no probable cause to arrest at the time the defendant

was detained at the check station and second that even if there were
the search of the automobile at the service station some 22 miles from
the scene of the arrest was too remote in time and place from the arrest

itself

As to the defendants first contention the Court of Appeals held

that probable cause existed under the facts presented and cited the

language in United States Pitt 382 Zd 322 4th Cir 1967 that

probable cause however can rest upon the collective knowledge of the

police rather than solely on that of the officer who actually makes the

arrest Emphasis supplied

As to the defendants second contention the Court of Appeals upon

determining that valid arrest on the basis of adequate probable cause had

been made concluded that the agents search of the defendants automobile

some 22 miles from the point of arrest because the lighting conditions

were such that it was not feasible to make long and detailed search

necessary to find small cache of narcotics was not so unreasonable

under the circumstances to run afoul of the Fourth Amendment that

searches shall be reasonable

Staff United States Attorney Anthony Farris

S.D Texas

MILITARY SELECTIVE SERVICE ACT

LOCAL BOARDS THOROUGH CONSIDERATION OF CONSCIENTIOUS
OBJECTOR CLAIM FILED AFTER ISSUANCE OF INDUCTION ORDER DOES
NOT CONSTITUTE CONSTRUCTIVE REOPENING

United States Faxon David Clajrton Bowen Jr C.A Docket

No 23 736 December 29 1969 D.J 25-11-NEW
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Affirming conviction for refusing induction the Court held that

local board was justified in not reopening classification where the claim

form did not evidence change in status resulting from circumstances

beyond the registrant control and that the board review of the

evidence submitted did not constitute reopening

The Court wrote

The local board was not required to reopen the classification

absent its express finding that the claimed change in status resulted from

circumstances over which the registrant had no control 32 CF.R
Sec 1625.2 The registrants belated claim was presented on the

standard form SSS 150 We have examined the contents of the completed

form and find nothing therein which suggests that appellants claimed

change of status resulted from circumstances beyond his control That

being so the Boards refusal to reopen the classification cannot be suc

cessfully challenged

Bowen argues that the board actually did reopen his classification

He bases this argument upon the testimony of board employee to the

effect that the registrants entire file would have been considered by the

board in the course of its usual practice in making its decision whether

to reopen This testimony does not support Boweris basic premise that

the classification was in fact reopened The record is to the contrary it

being specifically recited in connection with the newly presented claim

Reviewed and not reopened Bowens reliance upon Miller United

States 388 2d 973 9th Cir 1967 is misplaced Miller is clearly

distinguishable for there the State Director of Selective Service had ex

presslyauthorizedthelocalboardto reopen under 32 C.F.R Sec 1625.3a

Staff United States Attorney Cecil Poole

Calif
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LAND AND NATURAL RESOURCES DIVISION

Assistant Attorney General Shiro Kashiwa

COURTS OF APPEALS

PUBLIC LANDS MINES AND MINERALS

INTERIOR IS ENTITLED TO MANAGE SURFACE RESOURCES

UNDER MULTIPLE SURFACE USES ACT OF 1955 WHERE DISCOVERY

PHYSICAL EXPOSURE OF VALUABLE MINERALS WITHIN CLAIMS

IS LACKING GEOLOGICAL DATA FAVORING FURTHER EXPLORATORY

WORK IS INSUFFICIENT MINERAL LOCATORS PEDIS POSSESSIO

RIGHTS

Henault Mining Co Tysk and Udall CA No 22545

November 14 1969 90-1-18-771

Pursuant to the Multiple Surface Uses Act of 1955 Interior deter

mined that it was entitled to manage the nonmineral surface resources on

unpatented mining claims located by Henault because discovery of valu

able minerals had not been made Henaults evidence focused on the

geology of the area which it said favored exploration at depth at sub
stantial cost with indications that the formation containing gold found

under adjacent lands by the largest gold producer in the United States

may run through its claims in some form 73 184

The district court reversed although seeming to agree that

geological inference standing alone is insufficient to constitute dis

covery 271 Supp 474 Mont 1967 The Government appealed

contending that settled law requires physical rather than theoretical

demonstration that mineral deposit exists

The Court of Appeals agreed with the Government declaring

No prudent man would proceed to the development of mine on the

surface showings we have here and further reasonable pre
diction that valuable minerals exist at depth will not suffice as

discovery where the existence of these minerals has not been estab

lished It concluded that Henaults prudent man then is not

prudent mine developer but prudent prospector seeking guarantee

of patentability- -an assurance in advance that win or lose in its search

for mineral values it will get its fee title Public land cannot be

dispensed on such basis

The Court emphasized Interiors recognition of Henaults con

tinued right to explore and to use surface resources incidental thereto

Staff Roger Marquis and Raymond Zagone
Land and Natural Resources Division



60

PUBLIC LANDS

ALASKA ALASKAN LAND FREEZE NATIVE CLAIMS GRANT OF

SUMMARY JUDGMENT DESPITE CONFLICTING ISSUE OF FACT RE
VERSIBLE ERROR

State of Alaska Stewart Udall et al and State of Alaska

Native Village of Nenana Nos 23603 23597 December 19 1969

90-1-4-153

Under Section 6b of the Alaska Statehood Act of July 1958 72

Stat 339 340 Alaska is entitled to select 102 million acres of public

land in Alaska which are vacant unappropriated and unreserved at the

time of their selection In 1963 the Native Village of Nenana the Natives

protested certain state selections of land claiming these lands under ab
original right or Indian title and use and occupancy and under Section of

the Act of May 17 1884 23 Stat 24 26 and various other statutes The

protest also stated that these lands had been used and occupied since time

immemorial for the purpose of obtaining livelihood for ourselves and our

families

The protest was dismissed by the local manager and the Bureau of

Indian Affairs on behalf of the Natives filed an appeal with the Director

of the Bureau of Land Management That appeal was then transmitted

directly to the Secretary of the Interior for disposition No action has been

taken since that time by the Secretary The basis for the Secretarys lack

of action popularly known as the Alaskan land freeze is set forth in his

subsequent formal withdrawal order of January 17 1969 stating that all

unreserved public lands in Alaska were withdrawn for the determination

and protection of the rights of the native Aleuts Eskimos and Indians of

Alaska effective until December 31 1970 34 Fed Reg 1025 1969

In February 1967 the State of Alaska brought this action to compel

the Secretary to take certain action with respect to Alaskas land selections

which were the subject of the Natives protest including issuing patent to

one of these selections The parties stipulated that the lands were

vacant unappropriated and unreserved except for

any right title or interest in and to said lands in the

Native Indians of Nenana or the Native Village of

Nenana arising from their claim of aboriginal right

or Indian title or their use and occupancy of said land

Nevertheless the district court found that the land was vacant of

human population unappropriated by any person or by any agency of
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government and not reserved by other legislation The court therefore
concluded that under the Alaska Statehood Act Alaska is entitled as

matter of present absolute and unconditional right to select /the land
and to take title thereto by patent upon due selection

The Court of Appeals reversed holding that there were genuine
issues of material fact and for that reason the case should not have been

disposed of on the States motion for summary judgment The Court noted
that the only basis for concluding that there were no genuine issues of fact

was to hold that under no circumstances could Indian trapping hunting
and camping activities referred to in the Native Village affidavits con
stitute condition which would deprive the selected lands of the status of

being vacant unappropriated and unreserved We are unwilling to so hold
The case was remanded to the district court with the suggestion that li/n
view of the pendency in Congress of proposed legislation which if enacted
would probably resolve all or most of the issues involved in this complex
litigation the district court may in the exercise of its discretion hold the

trial in abeyance for reasonable period of time

Staff Frank Friedman Land Natural Resources Division

DISTRICT COURT

NAVIGABLE WATERS

GENERAL BRIDGE ACT OF 1946 SUPERSEDED 1911 ACT REQUIR
ING SECY OF WAR TO KEEP NAVIGABILITY OF NEW JERSEY CREEK
CANAL UNIMPAIRED REGULATIONS UNDER 1946 ACT PROVIDING FOR
INFORMAL HEARINGS ON APPLICATIONS FOR BRIDGE PERMITS NOT
UNCONSTITUTIONAL BECAUSE CROSS-EXAMINATION OF WITNESSES
NOT PERMITTED

Sisselman et al Willard Smith Commandant of the U.S Coast
Guard et al Sisselman et al New Jersey Turnpike Authority et al

N.J Nos 4-69 and 905-69 October 30 1969 D.J 90-1-23-1460
90-1-23-1511

These consolidated actions were brought for judicial review de
claratory judgment and an injunction setting aside and cancelling permit
issued by the Commandant of the Coast Guard authorizing the New
Jersey Turnpike Authority to construct two fixed-span bridges having 35-
foot vertical clearances across Berrys Creek Canal navigable waterway
connecting with the Hackensack River Bergen County New Jersey

The functions of the Corps of Engineers under the General Bridge
Act of 1946 33 U.S.C 525 et with respect to the locations and
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clearances of bridges were transferred to the Department of Transporttin

in 196649 U.S.C l655g6 and delegated to the Commandant of the U.S

Coast Guard effective April 1967 49 C.F.R l.4a3

The plaintiffs contended that the two bridges would impair navigation

contrary to the requirements of the Act of March 1911 36 Stat 1082

which authorized the construction of canal to connect the Hackensack River

with various creeks and fixed bridge across the canal The Act required

that the Corps of Engineers and the Secretary of War maintain the naviga

bility of the creek unimpaired and reserved to Congress the right to alter

amend or repeal the Act The plaintiffs also claimed that they were de

prived of their constitutional rights by not being permitted to cross-exaiiine

witnesses at the hearings on the application of the Turnpike Authority for

permit to construct the bridges as part of the New Jersey Interstate Highway

system.

man opinion rendered October 30 1969 the court denied plaintiffs

motion fOr preliminary injunction and granted defendants motion for

summary judgment The court held that the General Bridge Act of 1946

superseded the 1911 Act referred to above and therefore the prior consent

of Congress was not required for the construction of the two bridges in

question and the provisions of 33 U.S.C 401 and 525 eta did not

require that any hearing be held on applications for permits for the con

struction of bridges and the regulations issued thereunder only provided

for informal hearings In this respect the court held that the procedures

outlined in the regulations were constitutional and that the plaintiffs were

not entitled to cross-examine any witnesses

Staff Assistant United States Attorney Robert

Cirafesi N.J and David Hochstein

Land Natural Resources Division


