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COMMENDATIONS

Assistant United States Attorney William Northcutt
Southern District of Florida has been commended by William

Miller Rear Admiral Deputy Judge Advocate General U.S Navy
for successfully effecting the return to the Navy of

the Admiral Moffett papers papers of historical value which

will nOw reside at the U.S Naval Academy

..
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POINTS TO RE14EMBER

INFRINGEMENT OF SOUND RECORDING COPYRIGHTS

The following is excerpted from case note in 24 USAB 203

United States Attorneys should note that citations to
17 U.S.C 101e in informations indictments and search

warrants charging infringements of sound recording copyrights
are erroneous and they should be replaced by citations to

17 U.S.C 1f The Departments manual Copyright Protection
of Sound Recordings April 1973 is likewise in error on
the following pages where references to Section 101e are
made pages 62 63 72 73 and 80 These references
should be changed to Section 1f

Executive Office
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ANTITRUST IVISIOiJ
Assistant Attorney General Thomas Kauper

DISTRICT COURT

SHERMAN ACT

INDICTMENT AND COMPLAINT FILED UNDER SECTION OF
THE SHERMAN ACT INVOLVING FOLDING CARTON MANUFACTURERS

United States Alton Box Board Company et al
76 CR 199 February 18 1976 DJ 608623

United States Alton Box Board Company et al
Civ 76 597 February 18 1976 DJ 608623

On February 18 1976 Federal Grand Jury in Chicago
Illinois returned an Indictment charging the following
twenty-three folding carton manufacturers and fifty
individuals with violating Section of the Sherman Act
Alton Box Board Co American Can Co Brown Co Burd
Fletcher Co F.N Burt Co Inc Champion International
Corp Consolidated Packaging Corp Container Corporation
of America Diamond International Corp Eastex Packaging
Inc Federal Paper Board Company Inc Fibreboard
Corp The A.L Garber Company Inc Hoerner Waldorf
Corp International Paper Co Interstate Folding Box
Co The Mead Corp Michigan Carton Co Packaging
Corporation of America Potlatch Corp Rexham Corp
St Regis Paper Co Weyerhaeuser Co Gerald Adams
John Allen Robert Barnett George Bayly Sr
Frank Bergstein H.L Biddle Fred Bohike William

Brittain Harper Brown Richard Buckman H.S
Chorpening Ernest Curtis Allan Dalgleish Carl
De Faria C.G Derocher James Dickert Gordon Dilno
Eugene Dondero Clark Fisher James Gage Wayne
Gilsdorf Charles Hamilton James Hannigan William

Hart E.M Jordan Vern Kepford William Koslo
R.F Krause T.M Little James Maher William
Mastbaum J.A Neuman Lowell Phillips J.E Rees
Melvin Riecke Frank Renaud Robert Ryan Eugene
Schiukebir Donald Scott Jack Tovin Paul
Van Keuren W.C Ward Donald Wedin Robert Weymari
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M.J Wiersura Paul Wilch Jr Chester Wittenborn
George Wohigemuth Paul Wolff and Robert
Woodruff

The Indictment charges that beginning at least as

early as 1960 and continuing thereafter until sometime
prior to December 1974 the defendants engaged in

combination and conspiracy to fix raise maintain and
stabilize the prices of folding cartons

companion civil suit seeking injunctive and other
equitable relief was also filed The criminal case was

assigned to Judge Thomas McMillen The civil case
was assigned to Judge William Lynch

The indicted companies with annual sales in excess
one billion dollars control approximately 70 percent of

the folding carton industrys annual output In terms
of dollar amount of commerce the case is the largest
price-fixing conspiracy filed by the Division since the
steel industry case in 1964 In terms of the number of

defendants the case is the largest since the electrical

equipment conspiracy cases of 1960

Arraignment has been set for March 16 17 and 18
1976

Staff Bruce Pearson Michael Mimer Elliot
Warren and Barbara McAninch

Antitrust Division
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CIVIL DIVISION
Assistant Attorney General Rex Lee

SUPREME COURT

SOCIAL SECURITY ACT

SUPREME COURT HOLDS THAT PRIOR EVIDENTIARY HEARING IS NOT
REQUIRED PRIOR TO TERMINATION OF SOCIAL SECURITY DISABILITY
BENEFITS

Mathews Eldridge Sup Ct No 74-204 decided Febru
ary 24 1976 D.J 13780490

Plaintiff instituted suit to enjoin the Secretary from
terminating his Social Security disability benefits without
affording him prior evidentiary hearing The district court
issued the injunction holding that pursuant to Goldberg
Kelly 397 U.S 254 1970 plaintiff was entitled to hearing
prior to the termination of his benefits The court of appeals
affirmed

The Supreme Court by vote of to Mr Justice Stevens
did not participate reversed The Court first held that it
possessed jurisdiction pursuant to 42 U.S.C 405g despite
the plaintiffs failure to exhaust his administrative remedies
According to the Court the decision in Weinberger Saifi
422 U.S 749 1975 that claimant must exhaust his adzninis
trative remedies to the point where the Secretary is satisfied
that the only question presented relates to the constitutional
issue raised by the plaintiff applied only to decisions on the
merits of plaintiffs claim to benefits In situations such
as the one presented in this case where the issue is collateral
to the merits of the claim to benefits jurisdiction exists
under 42 U.S.C 405g if court determines that the plain-
tiffs interest in judicial review outweighs the Secretarys
interest in administrative finality

The Court then proceeded to consider the merits Accord
ing to the Court the question of whether plaintiff was entitled
to prior hearing depended upon consideration of number of
factors including the degree of potential deprivation caused by
the termination of the benefits at issue the fairness and
reliability of existing pretermination procedures the probable
value if any of additional procedural safeguards and the
administrative burden and other societal costs which would re
suit from requirement that hearing be conducted Applying
this analysis to the Social Security disability program the
Court noted inter alia that benefits were not based upon need
that the issues Iiivolved in termination did not substantiallyinvolve issues of credibility and veracity that existing procedures had demonstrated their reliability and the administra
tive costs involved in requiring preterminatjon hearing would
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be substantial Accordingly the Court held that pretermina
tion hearing was not required in this case

Staff David Cohen Civil Division

TUCKER ACT

SUPREME COURT FINDS NO TUCKER ACT JURISDICTION OVER FEDERAL
EMPLOYEES SUIT SEEKING BACK PAY FOR THE PERIOD OF CLAIMED
WRONGFUL CLASSIFICATION

United States Testan Ct No 74753 decided March
1976 D.J 15412872

Two government attorneys brought suit in the Court of

Claims seeking back pay on the ground the grade classification
of their civil service positions was improper The Court of

Claims took jurisdiction and remanded the case to the Civil
Service Commission for comparison of plaintiffs job classifi
cation with that of another group of federal employees to
determine the merits of their wrongful classification claim

The Supreme Court reversed holding that the Court of Claims
lacked jurisdiction under the Tucker Act to consider this suit
The Tucker Act 28 U.S.C 1491 is not self-executing waiver
of sovereign immunity it merely confers jurisdiction upon the
Court of Claims whenever substantive right enforceable against
the United States for money damages exists and the Act does
not in itself create any substantive right to money damages

Neither the Classification Act nor the Back Pay Act creates
substantive right to back pay for the period of claimed

wrongful classification the Court finds There is difference
between prospective reclassification on the one hand and
retroactive reclassification resulting in money damages on
the other See Edelman Jordan 415 U.S 651 1974 Viewed
in light o.f the established rule that waiver of sovereign
immunity cannot be implied but must be unequivocally expressed neither the Classification Act nor the Back Pay Act creates

monetary back pay remedy for wrongful classification The
Court accordingly dismissed the suit for lack of jurisdiction

Staff John Rupp Office of the Solicitor General
Edwin Huddleson Civil Division



241

COURT OF APPEALS

ADMINISTRATIVE PROCEDURE ACT

C.A.D.C VOIDS H.E.W REGULATION GOVERNING MAXIMUM AMOUNTS
OF RESOURCES ALLOWABLE TO AFDC RECIPIENTS ON THE GROUND THAT
STATEMENT OF BASIS AND PURPOSE WAS INADEQUATE

National Welfare Rights Organization et al Mathews
C.A.D.C No 751741 decided February 20 1976 D.J 145-16-
798

Plaintiff-appellants -- Pennsylvania Maryland and various
welfare rights organizations -- brought suit under the Adminis
trative Procedure Act alleging that recent H.E.W regulation
specifying maximum amounts and types of resources allowable to
recipients of Aid to Families with Dependent Children is arbi
trary and capricious The Court of Appeals for the District
of Columbia agreed holding that while the Secretary of H.E.W
is empowered to promulgate such regulations the challenged
regulation conflicts with the Social Security Act insofar as
it includes as resources income not actually available for
maintenance of the recipients The court went on to find
more basic flaw than this in the regulation the failure of
H.E.W.s published statement of basis and purpose in the
Federal Register to provide precise articulation of findings
and relevant factors The court wrote that an adequate record
for section 553 rulemaking should reflect all of the relevant
views and evidence considered by the rulemaker from whatever
source and like minihistory it must reveal if and how
the rulemaker considered each factor

Staff Earl Silbert United States Attorney
Richard Graham Assistant United States Attorney
D.D.C
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CIVIL RIGHTS ACT OF 1964

C.A.D.C HOLDS DISTRICT COURT MUST FIND BUT FOR CAUSATION
IN ORDER TO AWARD BACK PAY UNDER TITLE VII

Walter Day Jr Mathews C.A.D.C No 75-1085 decided

February 23 1976 D.J 17016122

The C.A.D.C has held that even though federal employee is

discriminated against on the basis of race he is entitled to

back pay only if he would have been promoted absent the dis
crimination The district court had rejected the but for test
and had held that finding of an unequal chance to compete for

promotion was sufficient for an award of back pay In re
manding however the Court of Appeals said that the burden was
on the Government to show by clear and convincing evidence that
plaintiff would not have been promoted even absent the admitted
discrimination

Staff John Rogers Civil Division
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CRIMINAL DIVISION
Assistant Attorney General Richard Thornburgh

DISTRICT COURT

CURRENCY AND FOREIGN TRANSACTIONS REPORTING ACT

PROVISIONS REQUIRING THE REPORTING OF IMPORTATION OR

EXPORTATION OF CURRENCY IN AMOUNTS EXCEEDING $5000 DO NOT

VIOLATE THE FIRST OR FIFTH AMENDMENTS

United States Delia Aguilar San Juan U.S.D.C Vt
Criminal No 75-46 decided December 29 1975

Defendant was the subject of routine border search as

passenger on board bus passing from Canada into the United

States at Highgate Springs Vermont The primary search in the

bus led to the discovery of brown paper bags in defendants
suitcase and followup search in the inspection station
revealed that the paper bags contained approximately $77500 in

cash Defendant was informed that she was required by law

31 U.S.C 1101 to file report concerning the money she was

carrying into the United States Defendant refused to fill out

the required form Subsequently she was charged by information

with wilful failure to file the required report in violation of

31 U.S.C 1058

Defendant moved to dismiss the information alleging
among other things that the reporting requirements violated

her First Amendment right to freedom of association and her

Fifth Amendment privilege against self-incrimination These

are issues which were not resolved by the Supreme Court in

California Bankers Assn Schulz 416 U.S 21 1974 which

dealt with number of constitutional challenges to the

statute and are in fact questions of first impression in the

instant case

In connection with her Fifth Amendment contention def en
dant relied upon Marchetti United States 390 U.S 39

1968 Grosso United States 390 U.S 62 1968 and Haynes
United States 390 U.S 85 1968 The Government countered

by arguing that the disclosures required herein were within the

scope of the socalled required records exception to the

Fifth Amendment privilege relying upon United States

Sullivan 274 U.S 259 1927 and Shapiro United States 335

U.S 1948

The court first noted that the reporting requirements
imposed by the Currency and Foreign Transactions Reporting Act
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expose persons affected thereby to much lesser danger of

selfincrimination than the reporting requirements struck down
in Marchetti Grosso Haynes and Leary United States 395

U.S 1968 The court pointed out that the statutes dealt
with in those cases were specifically directed at class of

persons inherently suspect of criminal activity and disclosure

exposed person to an immediate likelihood of criminal pro
secution By way of contrast the disclosure requirements
challenged here are directed at broad class of persons all
persons crossing the border with more than $5000 the dis
closures called for are comparatively neutral on their face and

finally person can avoid the application of the regulations
entirely by making several trips across the border carrying
less than $5000 each time

The court however rejected the Governments reliance on
Sullivan and Shapiropointing out that the reporting require
ments sustained in those cases were relatively innocuous and
were part of statutory schemes which were essentially regulatory
in nature The court adverted to the stated objective of the
Currency and Foreign Transactions Reporting Act to acquire
information which would have high degree of usefulness in

criminal investigations and proceedings -- and stated that the

purpose behind the reporting requirements was fundamentally
prosecutorial

The court therefore concluded that the reporting require
ments herein were neither as threatening as those involved in

Marchetti Grosso and Haynes nor as innocuous as those referred
to in Sullivan and Shapiro and that proper resolution of the
matter called for balancing of the public need for disclosure
on the one hand and the individuals claim to constitutional
protection against self-incrimination on the other hand In

balancing these interests the court concluded that there was one
critical factor which distinguished the compelled disclosures
in the instant case from those struck down in other cases and
in fact tipped the balance in favor of the public interest in

requiring disclosure That factor is that the transactions
covered by the regulations involved herein take place across
international boundaries The court stated that the Govern
ments power to compel incriminating disclosures of persons
seeking to cross our borders is exceptional citing
cases upholding broad Customs authority for border searches and

requiring invoicing of merchandise and recognizing the right of

Immigration officers to interrogate persons against their will
The court held that these cases were more analogous to the
instant case than the wagering tax and drug cases and concluded
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that the international aspect of the transactions regulated here
particularly in light of the relatively innocuous and non
accusatory nature of the disclosure requirements was sufficient
to overcome the defendants claim of Fifth Amendment protection

The court rejected the defendants First Amendment chal
lenge noting that the regulations merely required the defendant
to divulge the name of any person on whose behalf she was acting
thus revealing at most an agency relationship of financial or

fiduciary nature There was no inquiry into the defendants
beliefs or her membership in any group or association espousing

particular belief and this distinguished the instant case in

the courts view from such cases as NAACP Alabama 357 U.s
449 1957 Shelton Tucker 364 U.S 479 1960 and Baird

State Bar of Arizona 401 U.S 1971

The defendant had also filed motion for discovery of

electronic surveillance seeking the filing of formal
affidavit by the Government The court denied this motion on

the ground that the Assistant United States Attorney had
indicated orally that there had been no such surveillance and

the defendant had not made sufficiently strong showing that
there was reason to believe such surveillance had occurred
The defendant had also filed motion to suppress and return
the currency and certain documents seized from her on the ground
of illegal search and seizure The court denied the motion
sustaining the search and held that all of the currency was

properly forfeitable under 31 U.S.C 1102a and that the
documents in question were properly seized as evidence of the
violation

Staff George Cook
United States Attorney Vermont
Jerome ONeill
Assistant United States Attorney Vermont
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Peter Taft

COURTS OF APPEALS

PUBLIC LANDS

PRESIDENT HARDINGS 1923 EXECUTIVE ORDER CREATING
PET FOREVER LEFT ISLANDS OF PUBLIC LANDS SUBJECT TO
INTERIORS NOT NAVYS JURISDICTION WITHIN PET EVEN AFTER
EXPIRATION OF ALL PREEXISTING CLAIMS

Arnold Morton C.A No 742218 Jan 23 1976
D.J 90118995

Interior rejected number of oil and gas lease offers
covering lands within the exterior boundaries of Naval Petroleum
Reserve in Alaska These lands had been covered by claims
when in 1923 President Harding issued an executive order cre
ating Pet withdrawing all described land not now covered
by valid entry lease or application Interior contended
that Navy had exclusive jurisdiction over these lands once
preexisting claims had expired or terminated The applicants
arguing that the executive order had forever created pockets
of public land over which Interior had jurisdiction sued to
compel the Secretary to issue them the leases they sought The
district court sustained Interior the court of appeals by
divided panel reversed and remanded

The court held that the language of the executive
order creating Pet when contrasted with the language creating
other naval reserves showed an intent to leave islands of
public lands within the reserve This language could not be
overcome by subsequent contrary consistent administrative
interpretation by Navy and Interior The majority recognized
that the Secretary of the Interiors decisions whether to
lease under the Mineral Leasing Act are discretionary adding
that while it has serious doubts that plaintiffs will obtain
leases it could not say that it was certain about this
Accordingly it remanded for Interior to decide whether or
not to issue the leases Judge Duniway dissented from the
majoritys unnecessary technical construction which he found
inconsistent with the purpose of establishing Pet

Staff David Miller formerly of the Land and
Natural Resources Division Jacques
Gelin Land and Natural Resources Division
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ENVIRONMENT

NEPA SEGMENTATION OF PROJECTS

James Chick et al Carla Hills et al C.A
No 751274 Jan 22 1976 D.J 90141194

group of residents in the South End of Boston

brought suit to enjoin the construction of federally sub
sidized low-income housing project in their neighborhood
They argued that HUD had unlawfully segmented this project
from an overall development plan for the area for NEPA purposes
They further argued that if HUD had considered the environ
mental impacts of the overall development plan HUD would
have been required to prepare an EIS for the entire plan
rather than Special Environmental Clearance covering only
the project itself The district court found that no further
federal participation in the remainder of the overall develop
ment area was contemplated and denied the plaintiffs any
relief

The court of appeals first of all considered whether

or not the case was moot because of the ongoing construction
but determined it was unnecessary to rule on this point be
cause of its view on the merits of the case After noting
that the question of whether project is federal for NEPA

purposes is one of fact the court held that the district
courts finding that no further federal participation in the
remainder of the overall development plan was anticipated was
not clearly erroneous Therefore the project in question was

properly the subject of an environmental impact study and HUD
had not erred in failing to prepare an EIS covering the entire

development plan

Staff Michael McCord Land and Natural Resources

Division
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ENVIRONMENT

FEDERAL OFFICIALS ADEQUATELY SUPERVISED PREPARATION
OF EIS BY STATE CONSTRUCTION OF 20-MILE SEGMENT OF HIGHWAY
WAS INDEPENDENT UTILITY EIS NEED NOT COVER YET UNPLANNED
280-MILE ROUTE

Conservation Society of Southern Vermont Inc
et al SeOretary of Transportation et al C.A No 73-
2629 Feb 18 1976 D.J 9014497

In Conservation Society of Southern Vermont
Secretary of Transportation 508 F.2d 927 the Second Cir
cult held that the environmental impact statement EIS re
quired by Section 1022 of NEPA 42 U.S.C sec 4332

must be prepared by the responsible federal agencyand not by state agency even though the statepreparedEIS was in this case substantively adequate The court
further required the federal defendants to prepare an EIS
for the entire 280-mile length of Route even though there
existed no federal plan for construction beyond the 20-mile
Bennington-to-Manchester segment which was adequately dis
cussed in the EIS already prepared The Governments petition for writ of certiorari was granted and the case re
manded to the Second Circuit for reconsideration in lightof recent amendment to NEPA and an intervening SupremeCourt decision On remand the court of appeals reversed
its prior opinion It found first that Pub.L No 94-83which amended NEPA by adding new Section 1022 was
intended to overturn the courts earlier decision The
amendment which is retroactive to NEPAs effective date
January 1970 provides that state agency may prepare the
EIS so long as the federal agency furnishes guidance and
participates in such preparation and the responsible Federal
official independently evaluates such statement prior to its
approval and adoption The court examined the findings of
the district court which had not been disturbed by the first
appeal and concluded that there was sufficient federal
involvement in the preparation of the EIS to satisfy the
standards of PUb.L 94-83 Judge Adams dissented from this
portion of the courts opinion on remand believing that the
facts demonstrated insufficient federal participation
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The court unanimously reversed its prior requirement
of corridor EIS in light of Aberdeen Rockfish R.R
SCRAP 422 U.S 289 wherein the Supreme Court held that the

proper time for an EIS is when the federal agency makes
recommendation or report on proposal for federal action
In this case there is to date no overall federal plan for

constructing the 280-mile superhighway the only federal
action thus far relates to the 20-mile BenningtontoManchester
segment Moreover the court noted that the 20mile segment
is admittedly of independent utility and thus does not
constitute any irreversible or irretrievable commitment of
federal funds for the entire corridor

Staff Kathryn Oberly Land and Natural Resources
Division

ENVIRONMENT

NO CONSTRUCTIVE USE OF PARKLANDS REQUIRING SECTION
4f STATEMENT 49 U.S.C SEC 1653f DISTRICT COURTS
DISCRETION TO FASHION APPROPRIATE INJUNCTIVE RELIEF AFTER
WEIGHING ALL EQUITIES UPHELD IN NEPA CASE

Arkansas Community Organization For Reform Now

ACORN et al William Coleman et al C.A
Nos 751681 and 751777 Feb 13 1976 D.J 90141057

Plaintiffs sued to enjoin construction of the
Wilbur Mills Freeway in Little Rock Arkansas The district
court held that we were not required to prepare Section
4f statement concerning two parks which are located adjacent
to the highway but which will not be taken by the highway
and that we had fully complied with the Uniform Relocation
Assistance Act 42 U.S.C sec 4601 et The court found
however that the EIS was inadequate in certain respects
and ordered it to be rewritten The court then enjoined
further construction on portion of the project but found
that the equities weighed against complete injunction
Plaintiffs appealed challenging primarily the district
courts refusal to enjoin the entire project The state
defendants crossappealed over the adequacy of the EIS On
the basis of the district courts thorough opinion 398 F.Supp
685 the court of appeals in curiam opinion affirmed
in all respects

Staff Assistant United States Attorney
Storey III E.D Ark Kathryn Oberly
Land and Natural Resources Division
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ENVIRONMENT

SIXf-DAY NOTICE REQUIREMENT IN SECTION 505b OF
THE FWPCA IS NOT JURISDICTIONAL NAVY RATHER THAN CORPS OF

ENGINEERS IS CORRECT LEAD AGENCY TO PREPARE EIS FOR NAVY
DREDGE AND FILL PROJECT AND NAVY MAY HIRE PRIVATE CONSULTANT
TO WRITE EIS EIS INADEQUATELY DISCUSSED ALTERNATIVE LOCATIONS
FOR DUMPING DREDGED MATERIAL AND POSSIBLE CUMULATIVE IMPACTS
OF FUTURE DUMPING PROJECTS

Natural Resources Defense Council Callaway et
al C.A No 757048 515 F.2d 79 C.A 1975 D.J
9051435

divided court of appeals reversed the district
courts denial of permanent injunctive and declaratory
relief against further dumping by the Navy of polluted dredged
spoil at the New London Dumping Site in Long Island Sound
First the court held that the district court had improperly
dismissed for lack of jurisdiction plaintiffs claim that
the dumping permit issued by the Corps was in violation of
Section 404 of the FWPCA On this point the court reaffirmed

previous decision holding that the 60day notice requirement
contained in the citizens suit provision of the FWPCA is not

jurisdictional prerequisite Plaintiffs FWPCA claim was
accordingly remanded for trial With respect to plaintiffs
NEPA claims the court agreed with us that the Navy rather
than the Corps was the proper lead agency to prepare the
EIS and that delegation of the preparation of the statement
to private consultant was permissible However the majority
held inadequate the EIS treatment of alternatives and discus
sion of the possible cumulative impacts of other dumping
projects at New London which are proposed but not yet funded
or approved The court did agree with us however that
the EIS need not discuss the possible impact of dumping on the

entire Long Island Sound ecosystem because of the paucity
of knowledge on the subject By way of remedy the court
directed the district court to issue appropriate temporary
injunctive relief until the FWPCA claim is resolved and
satisfactory supplemental EIS is issued Judge Mulligan
dissenting would have affirmed the district courts resolution
of all of the NEPA issues in our favor On the FWPCA claim
he agreed with the majority that the 60day notice requirement
was not jurisdictional but contended that as matter of law
as we had argued there had been no violation of the FWPCA
Judge Mulligan also disputed the majoritys finding of

irreparable injury suchas to justify an injunction
Staff Carl Strass Kathryn Oberly Land and

Natural Resources Division


