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COMMENDATIONS

Assistant United States Attorneys Carl Bornstein
Charles Weintraub and Allan Sleppin Eastern District of
New York have been commended by Wallace La Prade Assistant
Director in Charge Federal Bureau of Investigation for their
successful conviction of three persons under RICO and the
antitrust laws

Assistant United States Attorney Don Ferguson Southern
District of Florida has been commended by William BrewerJr General Counsel National Oceanic and Atmospheric
Administration Department of Commerce for the successful
prosecution of Jerry Mitchell in the first criminal trial
under the Marine Maimual Protection Act of 1972

Assistant United States Attorney Mikel WilliamsDistrict of Idaho has been commended by Howard Martin
District Director Internal Revenue Service for his excellent
prosecution of Reed Bowen for violation of tax laws

Assistant United States Attorney Joel Fanning Southern
District of Florida has been commended by Julius Mattson
Special Agent in Charge Federal Bureau of Investigation Miamifor his successful prosecution of all eight persons chargedwith illegal gambling and perjury

Assistant United States Attorney Patricia Jean KyleSouthern District of Florida has been commended by John
Lund Jr Regional Director Drug Enforcement Administration
for securing quick decisions in favor of the Government in
several difficult drugrelated seizureof vehicles cases

Assistant United States Attorney Kenneth Vines Middle
District of Alabama has been commended by James Keast
General Counsel Department of Agriculture for his handlingof Alabama Rural Fire Ins Co Nylor where the lower courthad found Government officials in contempt

Assistant United States Attorney David McIntosh South
em District of Florida has been commended by ForesterLand Acquisition Officer National Park Service Department of
Interior for effective trial preparation and courtroom
techniques in trials involving land tracts in Everglades
National Park
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Assistant United States Attorneys Ramsdell Keene and
Dosite Perkins Jr Western District of Louisiana have
been commended by Joseph Sylvester Special Agent in Charge
Federal Bureau of Investigation New Orleans for their
professionalism in pretrial preparation and for their out
standing manner of prosecution in difficult ITSP case

Assistant United States Attorney Donald Shanahan
Southern District of California has been commended by
Gordon Wilde District Counsel Veterans Administration for
his thorough research in the case of Debris Williams
Roudebush

Assistant United States Attorney Herbert Hoffman
Southern District of California has been commended by
Clarence Kelley Director Federal Bureau of Investigation
for the successful prosecution of Herbert Robert Eastman
for impersonation

Assistant United States Attorney Stephen Munsinger
District of Colorado has been commended by Theodore Rosack
Special Agent in Charge Federal Bureau of Investigation for
his successful prosecution of Robert Elmer Hawthorne in
complicated bank robbery case
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POINTS TO REMEMBER

Title III Requests

recent teletype from Richard Thornburgh Assistant

Attorney General Criminal Division to all United States

Attorneys read The number of Title III Electronic Sulleillance

requests in narcotics investigations has increased substan

tially over the past few months In keeping with the Depart
ments policy of concentrating investigative and orosecutorial

resources on major narcotics violators An even greater use

of electronic surveillance is expected in the future

To assure speedy review and approval of all Title III

requests it is essential that all supporting documentation be

submitted to the department as completely as possible To this

end you are encouraged to request the assistance of experienc

ed attorneys from the Narcotic and Dangerous Drug Section in the

preparation of that documentation The section will make every

effort to assign attorneys to your office on temporary basic

Executive Office

Civil Division Practice Manual

Volume of the Civil Division Practice Manual is being

distributed to United States Attorneys offices This program
of publishing monographs on how-to-do-it topics was conceived

in Settember 1974 in consultation with the Communications and

Professional Responsibility Sub-Committee of the United States

Attorneys Advisory Committee In the near future master table

of contents will be distributed Eventually it is planned that

master index and combined paragraphing system will be in
stituted to tie this work in closely to the United States

Attorneys Manual

We would appreciate receiving any materials from United

States Attorneys offices on topics of general interest includ

ing internal procedures instructions and memoranda that may

be adaptable for publication

Civil Division
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Semiannual Index to Points to Remember
Issues 13

Bonds
Collection of Appearance Bond 24 USAB 569 No
Forfeiture Judgments

Citations for Criminal Cases 24 USAB 296 No
Collections

Appearance Bond Forfeiture 24 USAB 569 No
Judgments

Criminal Fines in Wagering 24 USAB 613 No 13
Tax Cases

Conflict of Interest 24 USAB 358 No
Federal Laws
Intent as element 24 IJSAB 358 No

Controlled Substances Act

Simple Possession 24 USAB 505 No 11
Types of Cocaine 24 USAB 467 No 10

Copyrights
Infringement of Sound Recordings 24 USAB 235 No

Counterfeiting
Color Copiers 24 USAB 609 No 13

Detainers
Interstate Agreement on 24 USAB 503 No 11

Electronic Surveillance
Disclosure 24 USAB No

Federal Bureau of Investigation
Demestic Security Guidelines 24 USAB 593 No 13

Firearms
False Statement Charge 24 USAB 45 No
Gun Control Act of 1968 24 USAB 101 No
Receipt by Convicted Felon 24 USAB 100 No

Habeas Corpus 24 USAB 570 Np 12

Identification

Compelled Repetition of Disguise 24 USAB 296 No
Eyewitness Testimony 24 USAB 99 No
Special Jury Instructions 24 USAB 99 No
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Department Policy 24 USAB 356 No
Federal Jurisdiction 24 USAB 357 No
Recial Discrimination 24 USAB 355 NoUse of State Law 24 USAB 355 No

Labor
Deferred Prosecution of Union 24 USAB 293 No

Officials

Pleas
.1 Guilty

Evidence of Withdrawn 24 USAB 45 No
Vacation of 24 USAB 570 No 12

Postal Matters 24 USAB 154 No
Pretrial Diversion Program 24 USAB 612 No 13

Privacy Act
Disclosures

Accounting for Forms 24 USAB 42 No
24 USAB 294 No

Routine Use 24 USAB 42 No
Executive Agency Compliance 24 USAB 41 No
Purposes 24 USAB 41 No
Solicitation of Information from 24 USAB 294 No

Opponents
Rights of Access

Exception to 24 USAB 42 No
Protection of Foreign Officials 24 USAB 504 No 11

24 USAB 610 No 13

Reporting of Attorney Man Hours 24 USAB No
Speedy Trial Act 24 USAB 611 No 13
Standard Office Procedures 24 USAB 293 No
Travel Guidelines 24 USAB 153 No
Voiceprint Evidence 24 USAB 468 No 10
Witness Protection 24 USAB 569 No 12

Will be superceded by revised U.S Attorneys Manual
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ANTITRUST DIVISION
Assistant Attorney General Thomas Kauper

State of Illinois John Sarbaugh 72 CR 67-D May
1976 DJ 6020640

Disclosure of Grand Jury Transcripts

The State of Illinois filed damage case State of
Illinois Champaign Asphalt Company et al SCIV73-216
S.D Ill alleging bid rigging on highway construction work

and petitioned an antitrust grand jury court E.D Ill to

make available the documents the Antitrust Division had
collected the grand jury subpoenas issued and the grand jury
transcripts to the extent the transcripts had been made
available to the defendants in criminal case U.S Champaign
Asphalt Company et al 72 CR 67-D E.D Ill. The Antitrust
Division made no objection to the petition citing In re Cement
Concrete Block Chicago Area 381 Supp 1108 N.D Ill
1974

On May 1976 Henry Wise Chief Judge Eastern
District of Illinois denied the petition ordered respondent
to return the documents to the owners for discovery under the

Federal Rules of Civil Procedure ordered respondent to sub
mit the grand jury subpoenas to the Clerk S.D Ill for dis
closure upon showing of particularized need and ordered

respondent to send all grand jury transcripts to the Clerk
S.D Ill for disclosure upon showing of compelling need
for purpose of impeachment refreshing recollection and chal
lenging credibility On June 1976 the State of Illinois

appealed to the Seventh Circuit Court that part of the order

denying access to the grand jury transcripts

Attorneys John Sarbaugh Richard Braun and

Allyn Brooks
Antitrust Division FTS 3537538
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CIVIL DIVISION
Assistant Attorney General Rex Lee

FEA Algonquin SNG Inc U.S 44 U.S.L.W 4883 Sup
Ct No 75382 decided .June 17 1976 DJ 14618326

Trade Act of 197.4

Unanimously reversing the D.C Circuit the Supreme
Court has upheld the power of the President to impose license
fees on oil imports The Supreme Court ruled that the legisla
tion authorizing the President to limit imports in the interest
of national security allowed the President to use such license
fees as well as quotas and that the legislation contained
sufficiently narrow standards to be considered proper delega
tion of legislative power to the executive

Attorney David Cohen Civil Division
FTS 7393355

Roemer Md Board of Public Works U.S 44 U.S.L.W
4939 Sup Ct No 74730 decided June 21 1976
DJ 1450611

Aid to Church Schools

In case in which the United States participated as
aæiicus in support of Maryland statute which grants aid funds
to churchrelated colleges for all except sectarian purposesthe Supreme Court in 5-4 decision upheld the statute against

challenge that it violates the establishment clause of the
First Amendment

Attorney Thomas Wilson Civil Division
FTS 7393395

Alabama Assn of Ins Agents et al Board of Governors
F.2d C.A No 742981 decided June 10 1976
DJ 143T05l05

Bank Holding Company Act

In this major test of the Federal Reserve Boards
authority to permit closely related banking activities the
Fifth Circuit sustained in large part the Boards Regulation
authorizing bank holding companies to engage in specified types
of insurance agency activities As result of this decision
bank customers will have the option of purchasing propertyand auto liability insurance from companies affiliated with
their local bank i.e one-stop shopping

Attorney Ronald Glancz Civil Division
FTS 7393424
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Jones United States et al F.2d C.A Nos
751812 and 1813 decided June 1976 DJ 145122401
and 2449

Federal Tort Claims Act Civil Rights Act

Jones brought suit against the United States United
States Attorney and his assistants U.S Marshal and IRS

agents for alleged deprivation of Jones constitutional rights
by illegal jury tampering during Jones criminal prosecution
During that trial juror reported that someone had attempted to
contact him on Jones behalf Upon learning of this members of
the U.S Attorneys office arranged to have the matter investi
gated and obtained the Attorney Generals permission to use
electronic surveillance equipment with the jurors consent
When the investigation was made known to the court and the de
fense mistrial was declared

In his subsequent damage suit against the federal de
fendants Jones claimed the investigation by federal officials
was itself illegal jury tampering The district court dismissed
the complaint for lack of jurisdiction and the Eighth Circuit
affirmed The Court of Appeals held that absent allegations of
classbased discrimination there was no jurisdiction under 42
U.S.C 1985 and that Arkansas state law does not recognize
cause of action for jury tampering thus there could be no
claim under the Federal Tort Claims Act The court also ruled
that since the federal officials had demonstrated by affidavits
their good faith and reasonable belief that they were acting
lawfully they were entitled to qualified immunity The
court noted that the defendants were acting primarily in an in
vestigative role and thus were not necessarily subject to the
doctrine of absolute immunity announced by the Supreme Court
in Imbler Pachtman 44 U.S.L.W 4250 that cloaks prose
cutors actions taken within the judicial phase of the criminal
process

Attorney Barbara Herwig Civil Division
FTS 7393427

Lynn A.E Biderman et al F.2d C.A No 75-
1617 decided May 24 1976 DJ 3611304

Interstate Land Sales Full Disclosure Act

The Ninth Circuit has enforced HUD administrative
subpoenas duces tecum under the Interstate Land Sales Full
Disclosure Act The Court ruled that even if the respondents had

statute of limitations defense to actions for damages or re
cission of former land sales the Secretary still had legitimate
purposes in pursuing the investigation because he could obtain
future injunctive relief or could use the information for recom
mending future legislation The Court also held that the district
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court did not abuse its discretion in limiting the scope of the
evidentiary hearing

Attorneys James Browning Jr United States
Attorney N.D California
George Christopher Stowl Assistant United
States Attorney N.D California
FTS 5566433

United States Hodges Co Inc et al F.2d
C.A No 752879 decidedJunell 1976 DJ 583311

Packers And Stockyards Act Federal Trade Commission Act

il The United States brought suit to require defendants
to file required reports under the Packers and Stockyard Act
and to recover statutory penalties of $100 per day for defend-
ants failures to so file see 15 U.S.C 50 The Court of
Appeals for the Fifth Circuit has just issued an opinion adopt
.ing the Governments position in its entirety holding inter
alia that the rule-making provisions of the Administrative
Procedure Act do not apply to the issuance of the investigatory
administrative orders which required the filing of the report
and court cannot forgive statutory penalties once they
legally attach under 15 U.S.C 50

Attorney Karen Siegel Civil Division
FTS 7393426

Gilbert Johnson Mathews F.2d C.A Nos 75-1297
1345 decided June 15 1976 D7T81421

Social Security Act

Under the Supplemental Security Income SSI program
enacted in 1972 and amended in 1973 state disability recipients
would automatically qualify for federal SSI benefits starting
in 1974 only if they received such state benefits before July
1973 Those receiving state benefits after July 1973 received
presumptive benefits only until SSI determinations of disability
could be made The Eighth Circuit has just joined the Fourth
and Tenth Circuits in holding that plaintiffs had property
right in the presumptive benefits and that therefore they
could not be terminated without pretermination evidentiary
hearing The court accepted our argument however that
although jurisdiction rested on section 205g of the Social
Security Act recovery of retroactive benefits was barred by
sovereign immunity

Attorney John Rogers Civil Division
FTS 7394792
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Marvin Sanders Robert McCrady et al F.2d

C.A No 751932 decided May 24 1976 DJ 14542535

Social Security Act

The Fourth Circuit has ruled that an officer in the

state national guard protesting wrongful deprivation of his coin-

mission must exhaust federal administrative remedies before

instituting suit under 42 U.S.C 1983 against both federal and
state officials Because plaintiffs claim was wrongful depri
vation of federal rights by federal officials which could be

adequately remedied by the Army Board for the Correction of

Military Records the Court distinguished those decisions allow
ing suit under 1983 without exhaustion of state administrative
remedies

1-
Attorneys Mark Buyck Jr United States

Attorney South Carolina
Wistar Stuckey Assistant United
States Attorney South Carolina
FTS 6775483

Evans Hills F.2d C.A No 741793 en banc
decided JunT l976JT DJ 1755121

Standing

On the Governments petition for rehearing en banc
the Second Circuit reversed the original panel decision and held
that minority group individuals do not have standing to chal
lenge HUD grants to nearby town which plaintiffs asserted
amounted to the towns allegedly discriminatory housing policies
Following the rationale ofWarth Seldin 422 U.S 490 1975
the court ruled that the plaintiffs had not shown that they
suffered injury as result of the HUD grants to the town and
could not contest the grants

Attorneys Paul Curran former Attorney
S.D New York Pamela Davis Assistant
United States Attorney S.D New York
FTS 662-1967 Steven Glassman former
Assistant United States Attorney S.D
New York
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CRIMINAL DIVISION
Assistant Attorney General Richard Thornburgh

United States Mitchell Miller ____U.S _____ 96 S.Ct
1619 Sup Ct No 741179 decided April 21 1976
D.J 2319M075

Bank Records

AFT agents served grand jury subpoenas duces tecum on
two banks at which respondent had accounts seeking certain re
cords of the accounts which were kept pursuant to the provisions
of the Bank Secrecy Act of 1970 The district court denied
respondents pretrial motion to suppress copies of certain bank
documents produced pursuant to the subpoena and respondent
was convicted The United States Court of Appeals for the Fifth
Circuit reversed The Supreme Court in 72 opinion reversed
the Court of Appeals and held that respondent had no protected
Fourth Amendment interest in the banks records of his accounts
and that therefore the district court correctly denied the mo
tions to suppress

According to the Court the records subpoenaed were
business records of the bank and not respondents private papers
Therefore respondent had no legitimate expectation of privacy
in the contents of checks or deposit slips which are not con
fidential communications but negotiable instruments In the
circumstances the Fourth Amendment does not prohibit bank
from disclosing records of depositors account to government
authorities On the contrary the Court ruled the depositor
takes the risk that the information will be conveyed to
government authorities

Attorneys LawrenceG Wallace Deputy Solicitor
General FTS 7392211

Robert Reich Assistant to the Solicitor

General FTS 7392853
Ivan Michael Schaeffer FTS 7394528
Sidney Glazer FTS 7393611

Criminal Division
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United States MacCollom _____U.S 44 U.S.L.W 4813
Sup Ct No 741487 decided June 10 1976 D.J 55
8251

Trial Transcript

The Supreme Court in 5-4 decision upheld the consti
tutionality of 28 U.S.C 753f which authorized giving free
trial transcript to an indigent prisoner seeking to collaterally
attack his conviction under 28 U.S.C 2255 upon showing that
his claim on the merits is not frivolous and that the tran
riptis needed to decide the issue

The Court first rejected the argument that Section
753f unconstitutionally suspends the writ of habeas corpus
noting that free transcript is necessary concomitant
of the writ and indeed was not even statutorily authorized for
habeas corpus purposes until 1944 The Court then held that the
statute was consistent with the due process and equal protection
concepts of the Fifth Amendment The basic
question in this regard the Court wrote is one of adequacy
of prisoners access to procedures for review of his con
viction The Court emphasized the two facts that the defendant
in this case had chose to forego his opportunity for direct
appeal with its attendant unconditional free transcript and
that Section 753f requires only that he make some factual
allegations supporting his claim for relief in order to receive

transcript The Court concluded that the fact that trans
cript was available had respondent chosen to appeal from his

Conviction and remained available on the conditions set forth
in 753 to an indigent proceeding under 2255 afforded re
spondent an adequate opportunity to attack his conviction

Attorneys Frank Easterbrook Assistant to the
Solicitor General FTS 7393759

Jerome Feit FTS 7392661
Michael Farrell FTS 7393753

Criminal Division
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TAX DIVISION
Assistant Attorney General Scott Crampton

United States Anthony Field C.A No 76-1739
May 13 1976 D.J No 5-23-7281

Self-incrimination

Anthony Field Canadian citizen is the

managing director of Castle Bank located in Grand
Cayman Island British West Indies When summoned to

give testimony before grand jury in Miami Florida
investigating the use of foreign banks in conspiracies
to evade United States income tax Field invoked his
privilege against self-incrimination Even after
immunity had been granted Field refused to testify on
the ground that the mere act of testifying about bank
affairs might subject him to criminal prosecution
under the laws of Grand Cayman Island That argument
was rejected by the District Court and Field was held
in civil contempt

The order of commitment was appealed by
Field to the Fifth Circuit which on May 13 1976
affirmed Although the appellate court left open the
question whether the same result would obtain if the
content of Fields testimony might incriminate him
under foreign law it concluded that the possibility
of prosecution under foreign law for the mere act of
testifying did not implicate the Fifth Amendment The
Court observed that the rule of comity among sovereigns
did not extend to frustration of the legitimate in
terest of the United States in enforcing its income
tax laws

Attorneys Charles Brookhart FTS 739-3057
Bernard Bailor FTS 739-5378
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Flood Harrington 76-1 U.S.T.C par 9335 C.A

No 73-3547 March 19 1976 D.J No 5-12C-1471

Official Immunity

Taxpayer John Flood appealed to the Ninth

Circuit the action of the District Court dismissing his

action against four federal attorneys one private

attorney and an internal revenue agent Flood had brought

an action for damages of $100000 for mental distress

and loss of reputation and business resulting from an

alleged conspiracy in the collection of federal income

taxes through judicial proceedings

The Ninth Circuit affirming the District Court

held that the logic of Imbler Pachtrnan 44 U.S Law

Week 4250 Supreme Court March 1976 which recognized

the absolute immunity of state criminal prosecutors from

civil suit extended to this case and that the federal

attorneys are entitled to absolute immunity for acts

constituting an integral part of the judicial process

Attorney Jeffrey Blum FTS 739-2957


