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POINTS TO REMEMBER

SUMMONS ENFORCEMENT PROCEEDINGS -- SECTION 1205 OF THE TAX REFORM

ACT OF 1976

Section 1205 of the Tax Reform Act of 1976 added Section 7609

to the Internal Revenue Code which establishes new procedures for

certain administrative summonses issued to thirdparty record

keepers This term is defined to include banks and similar

nancial institutions consumer reporting agencies issuers of

credit cards stockbrokers attorneys and accountants When an

administrative summons is issued to third-party recordkeeper

the taxpayer or other person whose records are summoned must be

notified of the issuance of the summons person who is entitled

to notice of the issuance of summons is given the right to stay

compliance of the summons and is also given an automatic right of

intervention in any proceeding for enforcement of the summons

Section 7609 of the Internal Revenue Code is effective with re
spect to summonses issued after February 28 1977

Enactment of Section 7609 requires change of procedures

relative to the instruction of proceedings for the enforcement of

summonses served after February 28 1977 upon third-party re
cordkeepers The fact that notice of the issuance of the summons

was duly given by the Internal Revenue Service in accordance with

Section 7609 of the Internal Revenue Code should be alleged in

the petition Service of process will continue to be made solely

upon the thirdparty recordkeeper to whom the summons was issued

However copy of the petition for enforcement of the summons

should be served by registered or certified mail return receipt

requested upon any person or persons to whom the Internal Reve

nue Service supplied notice of the issuance of the summons

Tax Division

EXECUTIVE OFFICE STAFF APRIL 1977

There have been number of personnel changes within the

Executive Office during the past year The following roster is

provided for the convenience of those persons in the U.S Attor

neys Offices who deal directly with Executive Office personnel

Copies of the roster should be made available to all such persons
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Director William Bill Gray FTS 739-2121

Secretary to the Director Sheila Joy 2121

All U.S Attorney personnel actions

Deputy Director William Bill Tyson 2123

Secretary to the Deputy Director Maureen Braswell 2123

Status of all attorney appointments

Legal Services

Assistant Director Laurence Larry McWhorter 3276

Supervision of all legal services United States Attorneys

Bulletin United States Attorneys Manual JURIS services

Secretary to the Assistant Director Barbara Tone 3276

Controlled Substance Unit reports reports of sub

poenas to newsmen administrative matters concerning

United States Attorneys Bulletin and United States

Attorneys Manual

Attorney-Advisor Leslie Les Rowe 5011

Department Speedy Trial Coordinator Freedom

of Information and Privacy Acts legislative

inquiries

Attorney Donald Don Burkhalter 5012

Freedom of Information and Privacy Acts JURIS

research Congressional Inquiries citizen mail

Secretary Cynthia Robinson 5011

Freedom of Information and Privacy Act files control

quarterly reports

Field Activities

Assistant Director Ernest Ernie Bengtson 2131

Assistant Director Edward Ed Funston 2131

On-site consultation and assistance to U.S Attorneys

on all aspects of operations special conferences on

problem areas of litigation
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Management Analyst Patrick Pat Mc Aloon 21
On-site consultation and assistance on all adminis
trative aspects of operations administrative officers

training and handbook

Secretary Susan Gerzoff 2131

Travel status of Field Activities personnel

Special Projects

Chief Martha Dalby 4238

Reports handbooks statistical profiles of U.S Attorneys

Offices transition briefing materials coordination of Field

Activities

Management Analyst Linda Fleming 4238

Administrative handbook special reports newsletters

transition briefing packages

Clerk-Typist Joyce Wood

U.S Attorney Offices statistics support to Attorney

Generals Advisory Committee of United States Attorneys

Attorney Generals Advocacy Institute

Acting Director Geoffrey Geoff Beauchamp 4104

Institute training courses cassette lending library

Law Clerk James Jim Thunder 2080

United States Attorneys Bulletin United States

Attorneys Manual training course materials

Secretary Patricia Pat Campbell 4104

Institute contact point

Staff Assistant Doris Johnson 2837

Fiscal operations requests for training

Clerk Dianna Ingram 2148

Training requests cassette lending lthrary
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Administrative Services

Assistant Director Francis Frank Mallgrave 5021

Administrative activities

Office Services Manager Carol Sloan 5021

Office furnishings equipment purchase and rental

libraries printing cleaning repair services records

disposal consultation on office moves word processing

centers

Financial Manager Edward Ed Moyer 5021

Budget overtime allocation litigative expenses

Accounting Clerk Joanne Beckwlth 5021

Status of requests for equipment furnishings books

printing and other services Expenditure and Allotment

Report

Staff Assistant Travel Cleatus Ranieri 5021

Travel relocation certifying officers health

unit participation

Staff Assistant Chief of Personnel Glen Stafford 5014

Awards suggestion program EEO grievances

temporary emergency appointments Executive

level training

Administrative Clerk Personnel Elizabeth Liza de Carvaiho 5014

All attorney personnel actions

Administrative Clerk Personnel Patricia Pattie Poore 5014

All support personnel actions temporary personnel

student programs

Space Management Officer Richard Dick Kidwell 4663

Space assignment alterations use building services

telephone service security

Staff Assistant Space Stephanie Stevie Persico 4663

Space layouts work authorizations

Clerk-Typist Space Lois Smith 4663

Clerical support for space management
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THE REVISED EDITION OF THE U.S ATTORNEYS MANUAL

There has been delay in the complete distribution of the
United States Attorneys Manual due to delay in the manufacture
of binders All units of the Department should by now have
received shipment of binders Unfortunately we are probably
still short of the necessary number of binders because complete
set of the Manual requires maybe binders rather than the
forecasted Administrative personnel will be receiving notices
on how to order additional binders In the meantime all Manual
materials should be distributed using temporary binders

With the Manual now distributed the process of using this
looseleaf edition to its fullest utility begins memorandum
to all Department units will soon be sent outlining our plan
for keeping the Manual up-to-date We begin in earnest the

process of ensuring that all communications from the Department
receive the treatment outlined in USAM 11.550

We ask that all Assistant U.S Attorneys and Legal Division
attorneys familiarize themselves with the contents of the Manual
by skimming the Summary Table of Contents for each of the
Titles

Executive Office
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CIVIL DIVISION

Assistant Attorney General Barbara Allen Babcock

Atlas Roofing Co Occupational Safety and Health Review

Commission ____ U.S No 75-746 decided March 23
1977 DJ 22307677 Frank Irey Jr Inc Occupa
tional Safety and Health Review Commission ____ U.S ____
No 75748 decided March 23 1977 DJ 223076112

Occupational Safety and Health Act

The Supreme Court has ruled that Congress may establish

an administrative tribunal to assess civil penalties for viola

tion of federal regulatory statute without conflicting with

the right to jury trial guaranteed by the Seventh inendment

Petitioners corporations charged with violating the Occupational

Safety and Health Act had argued that administrative imposition

of the civil penalty unconstitutionally deprived them of jury

trial But the Court adopting our position flatly ruled that

jury trial was not constitutionally required

Attorney Michael Stein Civil Division
FTS 7394795

Jablon Califano ____ U.S ____ No 75-727 decided March 21
1977 DJ l37353l4 Califano Jablon ____ U.S

No 75739 decided March 21 1977 DJ 13735314
Califano Silbowitz ____ U.S. ____ No 75712 decided

March 21 1977 DJ 13718261 Califano Abbott ____
U.S ____ No 751634 decided March 21 1977 DJ 137
57473

Social Security

Jablon Califano No 75-727 is plaintiffs cross

appeal in case involving the constitutionality of Section

202c of the Social Security Act which authorizes social

security benefits for the spouse of the wageearner The

Supreme Court on the governments appeal held that the statute

unconstitutionally discriminates on the basis of sex However
on plaintiffs crossappeal the Court has now granted the gov
ernments motion to affirm the judgment of the district court
holding that the Social Security Act does not permit injunctions

against the operation of provisions of the Act Accordingly
while provisions of the Act may be declared unconstitutional

plaintiffs cannot obtain injunctive relief against the operat
of the statute

The Supreme Court has also summarily affirmed the other

cases cited above thereby holding that Section 202c
the Social Security Act unconstitutionally discriminates on tic

basis of sex insofar as it requires husband as well as

widower to prove their dependency upon the female wage-earner
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while requiring no such showing by wife or widow claiming
upon her husbands earnings account The Supreme Court thus not

only reaffirmed its very recent decision in Califano Goldfarb
dealing with widowers but also broadened that decision by
expanding it so as to benefit the female wageearners living
spouse

Attorney Robert Greenspan Civil Division
FTS 7393256

Jones Rath Packing Co U.S ____ No 751053 decided
March 29 1977 DJ 1456952
Federal Wholesome Meat Act and Fair Packaging and Labeling
Act

The Supreme Court-adopting the position suggested by
the Federal Government as amicushas just ruled that state and
local net weight labeling requirements which require the actual
weight of bacon and flour at the time of sale to be equal or
greater than the packages stated weight are preempted by fed
eral rules allowing loss of moisture to be taken into account
Bacon loses moisture and flour gains or loses moisture depend
ing on the relative humidity so that packages of bacon and
flour when packed may weigh amounts stated but will weigh less
at the time of sale The Supreme Court unanimously ruled that
the Federal Wholesome Meat Act expressly preempted state
standards with respect to bacon and that the policy underlying
the federal Fair Packaging and Labeling Act preempted the
requirement with respect to flour because the federal require
ment resulted in the same amount of flour solids being included
in each package thereby facilitating value comparisons among
similar products

Attorney Michael Stein Civil Division
FTS 7394795

United States Outriggers Inc et al ___ F.2d ___ C.A
No 761796 decided March 23 1977 DJ 10541189

Guaranty Agreements

The Fifth Circuit on our appeal has reversed dis
trict court decision which held that the deletion of one guar
antors signature constituted material change sufficient to
relieve from any liability the guarantors who alleged that they
had previously signed the document The court of appeals held
that under the express terms of the agreement each guarantor
agreed to allow SBA unfettered discretion to release substitute
or exchange any part of the collateral and to remain personallyliable for the entire amount of the loan notwithstanding anyaction by SBA such as SBAs release of any other guarantor or
he failure of SBA to secure guarantee from any other person

Attorney Mark Mutterperl Civil Division
FTS 7393159
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CRIMINAL DIVISION
Assistant Attorney General Benjamin Civiletti

In re James Francis Melvin ____ F.2d ____ No 771004 C.A
Feb 1977 DOJ 5136346

Grand Jury May Order Suspect to Participate
in Line-up

It is within the power of the grand jury to order person
suspected of crime to participate in lineup Such an
order does not violate the Fourth Amendments proscription of
unreasonable seizures nor does it violate Rule Fed Crim

pertaining to the secrecy of grand jury proceedings and the
limitations on persons who may be present while the grand jury
is in session

This decision is significant because it acknowledges
grand jury power which can considerably enhance the effective
ness of the grand jurys investigative function The Court
however expressly refrained from deciding whether suspect
may be ordered to appear in line-up without tendering the
right to counsel

Attorney Robert Collings Mass

Swain Reformatory Superintendent Pressley ____ U.S ____
No 75811 decided March 22 1977

Collateral Review of Convictions of Article
Courts

The Supreme Court held that 23 D.C Code Ann 110g should
be given its plain meaning i.e to restrict jurisdiction
entertaining collateral review of convictions of the Superior
Court for the District of Columbia to the local District of
Columbia Court System The Court therefore reversed the holding
of the United States Court of Appeals for the District of
Columbia Circuit construing the statute as merely requiring the
exhaustion of local remedies before habeas petition could be
filed in United States District Court

The Court also found that restricting persons convicted in

Superior Court to pursuing their collateral attack remedies
before the Article judges of the local court system did not
violate the Equal Protection or Suspension Clauses of the
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Constitution Noting that persons may be tried and convicted

in the local court system the Court found it reasonable to

make the same classification for collateral review purposes
In addition the Court found that since the statute provided

person could also seek relief in United States District Court

if he could show the remedy in the local court system was

inadequate or ineffective there was no suspension of the

Writ The Court further concluded that since the local judges

were competent to determine constitutional claims at trial and

on direct appeal it followed that the collateral relief

available in the local courts was not inadequate or ineffec
tive simply because the judges do not have life tenure or are

paid less than federal district court judges

Attorney Joseph Davies Jr
Criminal Division

FTS 7393949
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Peter Taft

Thompson Washington F.2d C.A D.C 75-1789

February 15 1977 DJ 90112202

Constitutional Law Due Process Rights of Public

Housing Tenants

Upon previous appeal the court of appeals held

that the National Capital Housing Authority had improperly

processed rent increase because it had failed to provide
notice of the proposed increase and give public housing tenants

an opportunity for comment Thompson Washington 497 F.2d

626 C.A D.C 1973 On remand the district court denied

the tenants motion to compel NCHA to recalculate the rent

increase and grant restitution to the tenants Affirming in

part and reversing in part the court of appeals held that
based on equitable considerations the court below properly
denied restitution but that the rent schedule should be re
processed with public notice and opportunity for comment

Attorney Robert Klarquist Land and Natural

Resources Division FTS 7392754

Ramsey The Secretary of the Interior F.2d C.A
No 752782 March 22 1977 DJ 90Tl8l063

Mining Law Judicial Review of Administrative Decision

The Ninth Circuit affirmed the judgment of the

district court sustaining Interiors determination that

Ramseys two 80-acre unpatented mining dams in Siskiyou
National Forest in Oregon were subject to the restrictions and

limitations of Section of the Surface Resources Act meaning
the United States was entitled to manage the timber on them
because prior to the effective date of that Act July 23 1955

Ramsey had failed to establish discovery of valuable

deposit of minerals on his claims The most important aspect
of the decision is its clear retreat from Multiple Use Inc

Morton 504 F.2d 448 452 C.A 1974 as to the need for

findings in summary judgment case and Verrue United States

457 F.2d 1202 1204 C.A 1972 as to expert testimony

Attorney Jacques Gelin Land and Natural

Resources Division FTS 739-2762
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New York Nuclear Regulatory Commission F.2d
C.A Nos 756115 766022 and 6081 February 14 1977
DJ 90141193

National Environmental Policy Act of 1969 Preliminary
Injunction

New York asserted that certain federal agencies were
violating NEPA by failing to prepare an EIS concerning the
transportation of plutonium and enriched uranium in commercial
and military aircraft The district court balancing the
equities without deciding whether an EIS is required by law
refused to enter preliminary injunction prohibiting further
air shipments of such nuclear materials Affirming the district
court the court of appeals found that New York had not
demonstrated harm or sufficient likelihood of substantial
injury so as to justify preliminary injunction Not every
NEPA violation the court said constitutes Se
irreparable harm requiring preliminary injunctive relief

Attorney Charles Franklin Richter S.D N.Y
FTS 6621972

Arcon Development Corp United States and The United States
Postal Service F.2d C.A No 761783
February 23 1977 DJ 90141177

Landlord and Tenant

The court of appeals affirmed without opinion the
district courts decision that the Postal Services failure
to remit three monthly rental checks to its lessor Arcon was
not material breach of the lease agreement where Arcon had
failed to notify the Postal Service office which issued the
rental checks of Arcons change of address Filing postal
change of address form did not constitute notice to the Postal
Service as leasee nor did demand for the rent due made only on
the unoccupied building

Attorney Maryann Walsh Land and Natural
Resources Division FTS 739-5053
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E.I du Pont de Nemours and Co et al Train U.S
S.Ct Nos 75978 1473 and 1705 February 23 1977
DJ 905716

Federal Water Pollution Control Act

The Supreme Court resolved in favor of EPA the
conflict among the circuits concerning the extent of the
Administrators authority under the 1972 FWPCA Amendments
First the Court held that the Administrator is authorized to
issue nationallyuniform effluent limitations on an industry
wide basis under Section 301 Second the Court held that its
construction of Section 301 necessarily meant that judicial
review of the promulgation of effluent limitations is to be had
in the courts of appeals pursuant to Section 509b
Finally the Court agreed that Congress intended the new source
standards to be absolute prohibitions hence the Fourth
Circuit erred in requiring EPA to promulgate variance provi
sion for new sources

Attorneys Daniel Friedman Deputy Solicitor
General FTS 739-2208 Kathryn
Oberly Land and Natural Resources
Division FTS 7392756

Delaware Tribal Business Committee Weeks U.S
S.Ct Nos 751301 and 1335 February 23 1977
DJ 9024269 and 9024271

Indians

The Indian Claims Commission judgment for an 1856-
1857 wrong was distributed in 1972 statute which provided
for payment to two Oklahoma Delaware tribes but which omitted
the Kansas Delawares completely apparently through ignorance
of their existence The Kansas Delawares brought this action
in district court which declared the statute unconstitutional
as denying them equal protection of the laws On appeal the

Supreme Court upheld the statute holding that Congress has
plenary but reviewable power to deal with tribal property and
that the statute had rational basis generally in administra
tive efficiency even though Congress had no actual knowledge
of the existence of the Kansas Delaware class Another judg
ment based on distribution statute covering an 1818 wrong was
affirmed Justice Stevens dissented

Attorneys Raymond Randolph Deputy Solicitor
General FTS 739-4037 Edward
Shawaker Land and Natural Resources
Division FTS 7394497
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United States 41098.98 Acres Sierra Socorro Otero and
Lincoln Counties Mex Estelle Withers et al

F.2d C.A 10 No 761096 February 1977
DJ 333218156

Condemnation

In valuing ranchers grazing leases on State lands
on which the United States condemned an exclusive use leasehold
for one year with annual renewal options up to tenyear
leasehold the Court rejected the governments arguments

that the trial court must first ascertain whether the State

leases were valid under the New Mexico Enabling Act in light of

the Supreme Courts recent decision on the identical in
pertinent respects Arizona Enabling Act in Alamo Land and
Cattle Co Arizona 424 U.S 295 that the States
renewal of the grazing leases during our leasehold term did not

create compensable interest in the ranchers but was at most
in these proceedings an assignment of claim which is void as

to the United States for violation of the Anti-Assignment Act
that joint valuation of Stateleased lands and fee lands

as ranch unit even though in different ownerships violated

U.S Fuller 409 U.S 488 and that we were entitled to

rental abatement hearing

Attorney John Zimmerman Land and Natural
Resources Division FTS 739-4519


