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POINTS TO REMEMBER

UNITED STATES ATTORNEY APPOINTMENTS

The following Presidentially-appointed United States
Attorney has entered on duty The Executive Office staff
takes this opportunity to extend its hearty welcome

DISTRICT UNITED STATES ATTORNEY ENTERED ON DUTY

Alabama Barry Teague 10/14/77

Executive Office

UNITED STATES ATTORNEYS MANUAL--BLUESHEETS

The following Bluesheets have been sent to press in
accordance with USAM 11.550 since the last issue of the Bulletin

DATE AFFECTS USAN SUBJECT

9/26/77 94.950 and New Systems Notice Requirements of
9-4.954 Privacy Act--Safeguard Procedures of

the Tax Reform Act of 1976

9/30/77 92.142 Dual Prosecution

Executive Office
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UNITED STATES ATTORNEYS NANUAL--TRANSMITTALS

The following United States Attorneys Manual Transmittals
have been issued to date in accordance with USAN 1-1.500
This monthly listing may be removed from the Bulletin and used
as check list to assure that your Manual is up to date

Transmittal Transmittal Date of Contents
Affecting No Date Text
Title Mo/Day/Yr

8/20/76 8/31/76 Ch 123

9/3/76 9/15/76 Ch.5

9/14/76 9/24/76 Ch.8

9/16/76 i0/1/76 Ch.4

2/4/77 1/1077 Ch.61012

3/10/77 1/14/77 Ch.l
6/24/77 6/15/77 Ch.13
6/25/76 7/4/76 Ch to

8/11/76 7/4/76 Index

7/23/76 7/30/76 Ch.1 to

11/19/76 7/30/76 Index

1/3/77 1/3/77 Ch.3 to 15

1/21/77 1/3/77 Ch.1

3/15/77 1/3/17 Index

2/4/77 1/11/77 Ch.1 to

3/17/77 1/11/77 Ch.10 to 12

6/22/77 4/5/77 Revisions to

Ch
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3/31/77 1/19/77 Ch.1 to

4/26/77 1/19/77 Index

11/18/76 11/22/76 Ch.1 to

3/16/77 11/22/76 Index

1/4/77 1/7/77 Ch.4

1/21/77 9/30/77 Ch.1 to

5/13/77 1/7/77 Index

6121/77 9/30/76 Ch.3 pp 3-6
1/12/77 1/10/77 Ch.4111718

343738

1/15/77 1/10/77 Ch.7100122

1/18/77 1/17/77 Ch.121416
40414243

1/31/77 1/17/77 Ch 130 to
139

.1 2/2/77 1/10/77 Ch.1281015
101102104
120121

3/16/77 1/17/77 Ch.20606163
6465666970
7172737577
788590110

9/8/77 8/1/77 Ch pp 81-129
Ch 39

Executive Office
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./ CIVIL DIVISION

Assistant Attorney General Barbara Allen Babcock

Chrysler Corp Schlesinger ____ F.2d ____ C.A Nos
761790 762238 decided September 26 1977
DJ 14515790

Reverse FOIA Discretionary Disclosure

In this reverse FOIA case the Third Circuit ruled

that the government has the discretion to disclose information

submitted by private parties even if that information might

be exempt from mandatory disclosure The court of appeals
held that judicial review in such cases was based solely on

the APA and that such review was not de novo but was to be

based upon the administrative record The court further held

that the disclosure decision was consistent with the agencys
discretionary disclosure regulations which provided the

necessary authorization by law so as to make the disclosure

fr prohibitions of 18 U.S.C 1905 inapplicable Finally th
court opined that neither 42 U.S.C 2000e-8e nor 44 U.S.C

3508 prohibited disclosure The Third Circuits decision

is in direct conflict with earlier decisions of both the

Fourth Circuit and the C.A.D.C

Attorney Paul Blankenstein Civil Division
FTS 7393469

Expeditions Unlimited Aquatic Enterprises Smithsonian

Institution ___ F.2d ____ C.A.D.C No 74-1899
decided September 16 1977 DJ 781624

Official Immunity Defamation

corporation brought libel suit against inter

alia Smithsonian Institution official who wrote letter

critical of the companys capabilities in the field of under
water archeological excavation The district court dismissed

on official immunity grounds but the D.C Circuit originally
reversed and remanded On the government officials petition
the case was reheard en banc and the full court reaffirmed
the validity of Barr Matteo 360 U.S 564 1959 The
court held that an absolute rather than qualified immunity
would apply if on remand the district court determined
that defendant was acting within the outer perimeter of his
duties The court distinguished Apton Wilson 506 F.2d
83 holding that qualified immunity applies in suits

against federal officials for Fourth Amendment violations on
the ground that freedom from arbitrary arrest and detention
unlike maintenance of business reputation is particularly
basic to free society

Attorneys Robert Kopp Civil Division
FTS .739-3389 and Barbara Herwig
Civil Division FTS 7393427
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Relf Mathews ____ F.2d
____ C.A.D.C Nos 74-1787

741798 741802 761053 decided September 13 1977
DJ 13716636 14516597

HEW Standards for Sterilization Mootness

The Secretary of HEW is authorized to provide fed
eral funds for family planning services including sterili
zations Over three years ago suit was brought to enjoin
implementation of regulations governing federally funded
sterilizations The district court not only enjoined imple
mentation of the regulations but also permanently enjoined
the Secretary from providing funds for the sterilization
of persons incompetent under state law On appeal the
government stated that it would promulgate new regulations
but asserted that the district court erred in engrafting
state standards of legal competence onto federal statute
The D.C Circuit has just held that the intention of the

government to promulgate new regulations rendered the case
moot The court however vacated all aspects of the
district courts injunction and stated that reliance upon
state law standards of competence in construing the federal
family planning statutes is improper

Attorney Harry Silver Civil Division
FTS 7393953

Cook Ochsner Foundation Hospital ____ F.2d ____ C.A
No 753044 decided September 22 1977 DJ 13732164

HEW Hospital Grants Free Medical Services

Under the Hill-Burton Act hospitals receiving
federal funds for construction or modernization are required
to provide reasonable volume of free services HEW
regulations interpreted the reasonable volume requirement
as requiring that hospital need only provide yearly free
services of three percent of operating costs or ten percent
of the Hill-Burton grant whichever is less The Fifth
Circuit has just ruled that these regulations are valid

Attorney Harry Silver Civil Division
FTS 7393953

United Mine Workers Kleppe ____ F.2d
____ C.A No

761377 decided September 13 1977 DJ 236452145

Administrative Proceedings Statute of Limitations

regulation of the Secretary of the Interior re
quires that certain statutory compensation claims by coal
miners against mine operators be filed with the Secretary
of the Interior within 45 days The UMW asserted that
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ar state statute of limitations was applicable and that

aim filed within months was thus timely The Seventh ________

Circuit has upheld the validity of the Secretarys regula

tion holding that the rule of United Auto Workers Hoosier
________

Cardinal Corp 383 U.S 696 70304 1966 state statutes

àf limitations govern the timeliness of federal causes of ________

action unless Congress has specifically provided otherwise ________

is inapplicable to federal agency adjudication

Attorney Michael Kimmel Civil Division
FTS 7393418

Konapitsky United States _F.Supp.____ M.D Ga
CA No 77-100-COL decided September 1977

Medical Malpractice

The District Court disposed of this $100000 medical

malpractice case under the Federal Tort Claims Act by granting

the governments motion for summary judgment In answer to

interrogatories the plaintiff had named local surgeon as his

medical expert witness When the government took plaintiffs

experts deposition however he stated that the Army surgeons

acted within acceptable standards of medical practice The

rnment then filed its motion for summary judgment on the

of the deposition of plaintiffs expert and affidavits of

two Army surgeons accused of malpractice The court found

that if the undisputed facts as garnered from the pleadings
interrogatories deposition and affidavits make it clear that

there is only one logical conclusion that can be drawn then

summary judgment is appropriate

Attorney Gregory Leonard Assistant United

States Attorney Georgia
FTS 2380454

IL
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CRIMINAL DIVISION
Assistant Attorney General Benjamin Civiletti

United States Victor Cumberbatch ____ F.2d ____
No 771070 2d Cir Sept 19 1977

Interstate Agreement on Detainers

An indictment charging the defendant with bank robbery
bank larceny and armed bank robbery 18 U.S.C 2113a

was dismissed prior to trial because of violation of the
Interstate Agreement on Detainers 18 U.S.C App 84 Stat
1397 1970 as interpreted in United States Mauro 544 F.2d
588 2d Cir 1976 for cert filed 45 U.S.L.W 3824
U.S May 13 1977 In lieu of an appeal the government
proceeded on supplemental indictment returned the previous
month which charged conspiracy to commit bank robbery 18 U.S.C
371 and unlawfully carrying firearm during commission of
felony 18 U.S.C 924c2 The two indictments were based on
the same transaction Defendants claim that dismissal of the
first indictment with prejudice required dismissal of the
supplemental indictment was rejected The court of appeals held
that the Agreement was not violated since the Double Jeopardy
Clause was not offended inasmuch as prosecution of the
conspiracy and firearms charges required different evidence than
would have been needed to sustain the bank robbery charges See
United States Kramer 289 F.2d 909 2d Cir 1961 United
States Cola 521 F.2d 605 607 2d Cir 1975 United States

Crew 538 F.2d 575 577578 4th Cir cert denied
____ U.S ____ Oct 1976 Perkins United States 526
F.2d 688 689690 5th Cir 1976 See also Brown Ohio 45
U.S.L.W 4697 4699 1977 Jeffers United States 45
U.S.L.W 4691 4695 1977 The policy behind the Interstate
Agreement on Detainers the court said is no stronger than
the constitutional protection against double jeopardy

Attorney Jeremy Epstein Assistant United
States Attorney New York
FTS 6620055

United States Robert Waldmarj David Dick ____F.Supp _____No 7769C Mass July 16 1977

Securities Fraud

Defendants Robert Waidman David Dick and Colonial Realty
Securities Inc were recently convicted in District
Court District of Massachusetts on charges of violating
Section 17a of the Securities Act of 1933 15 U.S.C 77q
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On Augu 30 1977 Dick

received jail te of ten years and

Waldman received five years The
corporation was fined $10000

In One of the largest fraud Schemes ever charged in the District

of
Massachusett

defendants were accused of
raising $18

from the PublIc Using Scheme to defraud In the
eight_day

jury trial the Goverent noted that from l972_l974
defendants

Using Offering brochures and related sales offered tO invest

funds in real estate ventures
Paying 11 percent to the Public

Actually only two of the $18 million Was used to purchase

land__the rest Was dissipated
elsewhere

videotape deposit0

of
Witness Was used by the Goverent

during the trial The

Governent also used Fed Evid 1006 to its
advantage Using

SUary Witness an expert
accountant to review

financiai

records which Were not in evidence
Defendants lost

complicated

motion to
Suppress in Which they claimed the Goverent had

used tajntedI
testimony from the

bankruptcy
depositi05 of the

defendants taken Under ii U.S.C 25a Which gives use
1nmun ty

Attorney Michael
Collora

Assistant United
States

Attorney
MassachusettsFTS

223_3l83
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James Moorman

United States Georgia Pacific Corp and 9268.52 Acres
in Mingo and Wyoming Counties West Virginia F.2d

C.A No 762066 August 25 1977 33
50232248

Appealable Orders

In connection with condemnation proceeding
brought by the United States to acquire land for dam
project Georgia Pacific sought to stay valuation proceedings
pending resolution in the Court of Claims of its claim of

prior taking The district court granted the Governments
motion to dismiss The court of appeals affirmed on the
ground that the denial of stay is not final order
within the meaning of 28 U.S.C 1291 neither was the stay
order subject to interlocutory appeal under 28 U.S.C.
1292 While condemnation action is an action at
law the stay sought was not to advance an equitable defense
or counterclaim but only to seek money damages in the
Court of Claims

Attorney Glen Goodsell Land and Natural
Resources Division FTS 7395039

Defenders of WildLife Inc Alaska Department of Fish and

Game F.2d C.A No 761520 August 22
1977 DJ 90141368

National Environmental Policy Act

The court of appeals affirmed the district courts
denial of preliminary and permanent injunctive relief to
halt the State of Alaskas experimental killing of wolves on
federally owned lands The court held that the action would
not significantly affect the quality of the human environment
and hence that no EIS was required Because of this

holding the court did not reach our alternative argument
which was that there was no federal action involved

Attorney Kathryn Oberly Land and Natural
Resources Division FTS 7392770
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Machinery Dealers National Association Lockheed Aircraft

Corp F.2d C.A D.C No 751958 August 25
1977 DJ 9014898

Standing to Sue

Affirming the district court the court of appeals
found that an association of used machinery dealers lacked

standing to challenge sale of federal aircraft manu
facturing plant to Lockheed Aircraft Corporation because the

association failed to demonstrate that the sale caused the

plaintiff association injury in fact

Attorney Robert Klarquist Land and Natural
Resources Division FTS 7392754

Ryan Outdoor Advertising Inc United States F.2d

C.A No 761675 August 22 1977 DJ 901
4883

Secretary of the Interior Authority over Public Lands

The court of appeals affirmed the lower court

ruling that under his plenary authority over the public lands

_____ the Secretary of the Interior may prohibit outdoor adver
tising signs despite the specific authority given the

Secretary of Transportation to set standards for the use of

such signs pursuant to the Highway Beautification Act
The court also held that the prohibition did not constitute

Fifth Amendment taking because the permits authorizing their

construction had expired and in any event they reflected
benefit conferred by the United States for which it did

not have to pay compensation

Attorney Neil Proto Land and Natural
Resources Division FTS 7393888

League of Women Voters Inc United States Corps of

Engineers F.2d C.A 10 No 771401
August 19 1977 DJ 90141573

Preliminary injunction Denial of

The court of appeals affirmed the denial of

preliminary injunction to restrain the Corps from executing
water storage contract with the City of Tulsa It found
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no abuse of discretion in the district courts ruling that
the status quo would not be altered pending litigation
and no preliminary relief was necessary

Attorney Anne Almy Land and Natural
Resources Division FTS 7392855

Rhode Island Committee on Energy RICE General Services
Administration F.2d C.A No 76-1530
August 16 1977 DJ 90141097

Standing to Sue

The court affirmed the denial of injunctive relief
sought to compel the Administrator of GSA to transfer
certain excess federal real property to the Fish and Wildlife
Service of the Department of the Interior The court held
that RICE did not have standing under the Federal Property
and Administrative Services Act FPAS 40 U.S.C 471 et
because it was not within the zone of interests to be pro
tected by that Act At the Governments request the court
also refused to determine whether GSA was required by the

FPAS to transfer the disputed land to Interior without awaiting
the preparation and consideration of an EIS on potential uses
of the land The court acknowledged that the proper forum
for resolution of that question was before the Attorney
General The court also affirmed the denial of attorneys fees

Attorney John Zimmerman Land and Natural
Resources Division FTS 7394519

NRDC and EDFv Costle and National Forest Products Association
F.2d C.A D.C No 751873 DJ 9051220

Federal Water Pollution Control Act

The D.C Circuit agreed with the district court
that States under Section 208a of the FWPCA Amend
ments of 1972 must develop areawide waste treatment plans
for areas within their jurisdiction not designated as having
substantial water quality problems and requiring local
planning although EPA can enforce this requirement only
by withholding funds otherwise available under the Act
After being sued in this case EPA changed its regulations
to require state planning in such areas EPA thus effectively
confessed error in the district court protective
notice of appeal was filed but was later withdrawn The
Government reentered the case as an appellee to support the
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district courts opinion which required state planning

after NFPA asserted on appeal that Section 208 violated the

Tenth Amendment

Attorney Larry Boggs Land and Natural

Resources Division FTS 7392753

National Association of Regional Councils Costle F.2d

C.A D.C No 76-1970 September 1977 DJ

90517321

Federal Water Pollution Control Act

On the Governments appeal the court of appeals

reversed in part and remanded to the district court Under

Section 208 of the Federal Water Pollution Control Act EPA

had authority in FY 1973 and 1974 to obligate $137 million

for areawide waste treatment planning by local and state

ac-ieS EPA did not obligate those funds The court of

.s upheld the Governments position that when FY 1973

an974 ended EPAs power to obligate funds appropriated

for those years ceased The court further ruled that other

later funds which EPA had the power to obligate could be

used to fund 100 percent rather than 75 percent of the

planning grants since Congress intended to provide 100

percent funding in the start-up years of the planning

process regardless of whether that process occurred in

1973 or 1975 or later Extension of the period in which

100 percent funding would be allowed was permitted beyond

the statutorily mandated period of FY 1973-1975 in light of

EPAS failure to obligate funds in FY 1973 and 1974

Attorney Michael McCord Land and Natural

Resources Division FTS 7392774


