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COMMENDATIONS

Assitant united States Attorneys John Daley Jr and Curtis
Fallgatter Middle District of Florida have been commended

by William Rish Chairman of the Board of Managers Florida
House of Representatives and F.B.I Director William Webster
for their performance in the investigation and trial of Judge
Samuel Smith

Assistant United States Attorney John Flynn District of

Arizona hasbeen commended by Clyde Eller Director Enforce
ment Division Environmental ProtectionAgency for his successful
efforts in United States City of Phoenix case related to the
water quality programin Arizona

Assistant United States Attorney John Hanify District of

Massachusetts has been commended by Antonia Handler Chayes As
sistant Secretary of the Air Force for his success in developing
and negotiating recent stipulation with respect to the case in
volving the PAVE PAWS microwave facility on Cape Cod

Assistant United States Attorney William Hibsher Southern
District of New York has been commended by John Field III
Director Division of Enforcement Commodity Futures Trading Com
mission CFTC for his excellent representation of the defendants
CFTC employees in Fairchild Arabatzis and Smith et ano
Michael Sackheim et al

Assistant United States Attorney John Horrigan Northern
District of Ohio has been commended by Attorney General Griffin

Bell for his exemplary efforts in the case of Kilro Prince
of Wales et al

Assistant United States Attorney Peter Mersereau District
of Guam has been commended by David Lauth Rear Admiral
U.S Coast Guard for his efforts in the criminal and civil liti
gationofanautomobileaccident involving aChief Warrant Officer

Assistant United States Attorney Solomon Oliver Jr Northern
District of Ohio has been commended byWilliamH Webster Director
Federal Bureau of Investigation for his outstanding work in the

case of Furlan united States

Assistant United States Attorney William Skretny Western
District of New York has been commended by F.B.I Director
William Webster for the outstanding manner in which he prosecuted
the case involving Morris Satz and others
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POINTS TO REMEMBER

INTERNAL REVENUE SERVICE PROJECT 719

In an attempt to assist United States Attorneys in locating
criminal fine and appearance bond forfeiture judgment debtors
the Criminal Division Collection Unit participates in Internal
Revenue Service Project 719 program which utilizes Internal
Revenue Service computerized records to provide current address
information upon specific request See United States Attorneys
Manual 9120.210

To participate in the program the Unites States Attorneys
office need only submit to the Criminal Division Collection
Unit two items the debtors name and the debtors
Social Security account number If the debtor has filed federal
income tax return within three years the Internal Revenue Service

computer will automatically print an IBM card with the street
and city address reported by the debtor on the return

The Criminal Collection Units participation in Project
719 was restricted during most of fiscal year 1977 pending

determination by the Internal Revenue Service that the dis
closure of taxpayer address information to the Unit was in

compliance with the Tax Reform Act of 1976 However the Unit

began processing requests again in fiscal year 1978 While only
355 reauestswere submitted 65%of those processed were returned
with address information

As Project 719 offers the Department of Justice simple
and inexpensive method of locating debtors the Criminal Division
CollectionUnit encourages the United States Attorneys offices
to use it frequently Requests should be sent to the Criminal
Division Collection Unit Federal Triangle Building 315 9th

Street N.W Room 1024 Washington D.C 20530

Criminal Division Collection Unit
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THE ATTORNEY GENERALS ADVOCACY INSTITUTE

Throughout the past year the Attorney Generals Advocacy
Institute has enjoyed great success with its training program
and we would be remiss if we failed to again express our
appreciation for your support and help in the Institutes
program

With its offering of 19 basic advocacy courses the

AGAI has trained 660 Assistant U.S Attorneys and Division

attorneys in 1978 Plans are now underway to expand the

basic courses into two week sessions consisting of workshops
and lectures running days the first week and days
the second week with mock trials on the last days

The success of the AGAI depends upon the support received
from United States Attorneys offices and from the Legal
Divisions We deeply appreciate the support and cooperation
we have received from the United States Attorneys and the Legal
Divisions and look forward to your future support

Our thanks go especially to the Attorneys who participated
in 1978 as AGAI Trial Course Instructors

Alabama Colorado
Henry Frohsin N.D Jerre Dixon

James Gatlin
Arizona Richard Vermeire
Steve McNamee

Connecticut
Michael Hartmere

California
William Bower S.D D.C

Tim Cook S.D Roger Adelman

Floy Dawson N.D Jason Kogin
Herbert Hoffman S.D
Dzintra Janavs C.D Florida

George King C.D John Sale S.D
Eugene Kramer C.D
John Lockie N.D Illinois
Ed Lyons N.D James Burns N.D
Stephen Mayo S.D William Conlon N.D
John Neece S.D Tom Johnson N.D
Stephen Petersen C.D William Murphy N.D
Steve Peterson S.D Clifford Proud E.D
Michael Quinton S.D Robert Simpkins E.D
Jack Robinson S.D
Dan Shanahan S.D Kentucky
Nancy Simpson N.D John West E.D
Deanne Smith C.D
Kathryn Stoltz C.D Louisiana
Robert Ward N.D Daniel Bent E.D
Mark Webb N.D Michele Pitard E.D

Ernie Chen E.D.OCR
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Maryland Rhode Island
Herbert Better Everett Sarnmartino

Daniel Clements
South Carolina

Massachusetts Tom Lydon USA
Robert Collings
Paul Healy Tennessee
Kenneth Nasif Joe Brown M.D

Hal Hardiri M.D USA
Michigan
James Robinson E.D USA Texas
Richard Rossman E.D Ronald Guyer W.D
Thomas Woods E.D LeRoy Jahn W.D

Ray Jahn W.D
New Jersey William Johnson N.D
Michael Haynes Richard Stevens N.D
Ed Plaza Robert Wilson N.D
New Mexico Virginia
Richard Smith David Schneider E.D
Ruth Streeter

Washington
New York David Bukey W.D
Patrick Barth S.D Peter Mair W.D
Richard Caro E.D Robert Westinghouse W.D
Cyril Hyman E.D
Christopher Jensen E.D Wisconsin
Shirah Neiman S.D William Callahan E.D
Frederick Schaffer S.D Stephen Kravit E.D
Peter Schlam E.D Joseph Stadt.mueller E.D
Leonard Sclafani E.D
William Skretny W.D
Ed Wagner W.D

Pennsylvania
Joseph Cimini M.D
Sal Cognetti M.D
Mark Durant E.D
Alexander Lindsay W.D
Craig McKay W.D
Jack Riley E.D
Gary Tilles E.D
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Division 1978 Criminal and Civil Instructors

Board of Immigration Appeals Tax Division

Mary Maguire Charles Alexander
Arthur Biggins

Civil Division David Curtin
Alphonse Alfario Daniel Dinan
John Farley Jerome Fink
John Kruse Thomas Lawlor
Neil Peterson John Murray

James Shepherd
Criminal Division
David Scott

Land Natural Resources Division

Hugh Crean
Pete McKee

1978 Appellate Instructors/Moot Court Panelists

Jay Brant AUSAE.D Michigan
Charles Ned Brookhart Tax Division
James Bruton Tax Division
Joseph DaviesJr Criminal Division
Robert Erickson Criminal Division
Sidney Glazer Criminal Division
Michael Geltner ProfessorGeorgetown University
Mervyn Hamburg Criminal Division
LeRoy Morgan Jahn AUSAW.D.Texas
Robert Krause AUSA-S.D California

Craig Lawrence AUSAD.C
Robert Lindsay Tax Division
Shirley Backus-Lobel AUSA-N.D Texas
Robert Nicholson Antitrust Division
William Otis Criminal Division
Carlton Powell Tax Division
Denver Rampey USAM.D Georgia
Daniel Ross Tax Division
Victor D.L Stone Criminal Division
William Whitledge Tax Division

Executive Office
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Direct Referral to United States Attorneys of Certain Summonses Issued to

Financial Institutions

Pursuant to agreement between Chief Counsel Internal Revenue Service

and the Tax Division the following requests for enforcement of summons

issued to financial institution acting as third-party recordkeeper as

defined in Internal Revenue Code Section 7609a3A will be referred

directly by field offices of the Internal Revenue Service to the United

States Attorneys

cases in which the financial institution has not raised

any defense to enforcement or if defenses have been raised they

are merely procedural and not substantive in nature e.g defec
tive service failure to give notice etc.

cases in which the taxpayer and/or the noticee raises

frivolous taxpayer protestor type of constitutional defenses

The Internal Revenue Service attorney should exercise his best

judgment in analyzing whether the defense raised is of

frivolous nature In any case where there is any doubt as to

the frivolous nature of the defense the request for enforcement

of the summons will be sent to the Tax Division

Defenses of the frivolous nature contemplated include but are not

limited to the following

That the tax laws are unconstitutional because the

Sixteenth Amendment was not properly ratified

That the Federal Reserve System is unconstitutional

and therefore so is the Internal Revenue Code to

the extent that it taxes income represented by notes

or checks which do not contain or are not redeemable

in gold or silver

That the Internal Revenue Code violates the First

Fourth Fifth and Thirteenth Amendments as it

enslaves people

That the requirements that one file an income tax

return violates his Fifth Amendment right against

self-incrimination and the taxpayer is entitled to

secure ruling on the incriminating possibility of

each item on the return

That Internal Revenue Code Sections 7201 7212 are

unconstitutional in that they make no provision for

the protection of taxpayers constitutional right

against self-incrimination
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That the summons is not valid because it was issued by an

agent not judge or because it was served by an agent
not marshal

That Internal Revenue Code Sections 7201 7212 are

unconstitutional because summons constitutes an

unreasonable search and seizure in violation of the

Fourth Amendment and

That compliance with the summons violates the

taxpayers Fifth Amendment right against self-

incrimination

Where substantive defenses other than those described above have been

raised requests for civil enforcement of summons issued to financial

institutions will be referred directly to the Tax Division

Tax Division
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CIVIL DIVISION
Assistant Attorney General Barbara Allen Babcock

American Airlines National Mediation Board Nos 78-6121
78-blb2 2d Cir December 24 19Th DJ 145-135-28

Freedom of Information Act Exemption 24

American Airlines submitted an FOIA request to the National
Mediation Board requesting disclosure of the number of authoriza
tion cards filed with it by the International Brotherhood of

Teamsters Airline Division which had petitioned the Board for
an investigation to determine the representation wishes of
Americans employees The Board declined to provide the infor
mation on the basis of Exemption confidential commercial
information and Exemption 7a investigatory records The
district court ordered disclosure The Second Circuit revers
ing the district court has held that labor-related information
of this kind was protected by Exemption 24 that it was
commercial or financial was confidential and would cause
harm to the unions attempt to obtain certification if dis
closed The Court did not reach the Exemption issue

Attorney Michael Dolinger Assistant U.S Attorney
Attorney Southern District of New York

ns 662-0050

Leonard Matlovich Secretary of the Air Force No 76-2110

D.C Cir December 197w DJ 145-14-1132

Armed Services Specificity of Regulations Homosexuality

Air Force regulations provide discharge for Air Force
members who have engaged in homosexual acts although exceptions
may be made if the most unusual circumstances exist and pro
vided the airmans ability to perform military service has not
been compromised Leonard Matlovich received an honorable dis
charge under the regulation even though he had an admittedly
outstanding service record The D.C Circuit has vacated the
district courts order granting summary judgment for the Govern
ment and ordered the case remanded to the Air Force for more
detailed statement of what constitutes unusual circumstances
and reasoned explanation for its decision not to apply the

exception in Matlovich case

Attorney Vincent Terlep Civil Division
FTS 724-7433
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Califano Aznavorian Nos 77991 and 775999 Ct Dec 11
1978 DJ18T12lO

Social Security Benefits Travel Abroad

Section 1611f of the Social Security Act provides that no

person who has been outside the United States for month may
receive Supplemental Security Income benefits for that month
The section further provides that recipient who leaves the

country for over 30 days will be treated as remaining outside the

country until he returns and remains for over 30 days The

district court held that this provision unconstitutionally infringes

SSI recipients right to travel internationally On our appeal
to the Supreme Court the Court has unanimously reversed the dis
trict court decision The Court held that international travel
does riot warrant the same strict constitutional protection appli
cable to interstate travel The Court further pointed out that
the denial of monetary benefits burdened international travel

only indirectly Finally the Court ruled that Section 1611f
was rational because it effectuates the Acts residency require
ment and because it ensures that benefits are paid only to persons
who need them within the United States

Attorney John Cordes Civil Division
FTS 6333Lt26

Miller United States Nos 773180 773116 9th Cir Dec 11
1978 DJ1576298

Air Crashes Federal Tort Claims Act Attorneys Fees

The district court in this Federal Tort Claims Act suit
found that the crash of small plane on takeoff was caused by
wake turbulence created by preceding plane and held the

United States liable for the wrongful death passenger on the

basis of the government air traffic controllers failure to give

adequate hazard warnings The damages awarded by the district
court amounted to $95000 On our appeal the Ninth Circuit re
versed holding that in nonemergency situations such as presented
in the case at bar single accurate warning of wake turbulence
satisfies the controllers duty of care and shifts the burden of

safe operation to the pilot The court further reversed the dis
trict courts award of $500 attorneys fee to plaintiff for lack
of any statutory basis for such an award against the government
The district court had awarded the fee because the government made
an untimely summary judgment motion

Attorney Mark Gallant Civil Division
FTS 6332689
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National Assn of Letter Carriers United States Postal

Service No 77114142 D.C Cir Dec 1978DJ11455180

Employee Discharges Attorneys Fees

postal employee lost his job when he was arrested and
indicted for mail theft even though he ultimately was acquitted
on the charges On the employees grievance the arbitrator
ruled that the Postal Service lacked just cause to suspend or

to remove the employee The Postal Service was willing to give
the employee back pay dating from his acquittal but not from
the date of his initial suspension The employee filed dis
trict court enforcement action seeking full back pay The court
ruled in favor of the employee stating that the import of the
arbitration decision was perfectly clear The district court
declined to award attorneys fees however On the employees
appeal the D.C Circuit affirmed The court ruled that in the
absence of statutory or contractual basis for fee award and
since the Postal Services position was at least nonfrivolous
the general American rule prohibiting attorneys fees was

applicable The court of appeals additionally pointed out that

Congress had not waived the Postal Services sovereign Immunity
from attorneys fee awards

Attorney Pease Assistant United States

Attorney D.C Circuit
FTS 1427012

Pierce Stevens Chemical Corp United States Consumer
Product Safety Commission No 786135 2d Cir Dec 1141978
DJ 1145188B

Freedom of Information Act Consumer Product Safety Act

The Second Circuit reversing district court decision
held that the procedural safeguards regarding disclosure of

documents contained in Section 6b of the Consumer Product

Safety Act 15 U.S.C 2055b do not apply to requests for

documents made under the Freedom of Information Act The court

of appeals thus adopted our view that Section 6b applies only
when the Consumer Produce Safety Commission itself publicly
disseminates information on its own initiative and not when
the Commission merely responds to request for documents under

the FOIA

Attorney Mark Mutterperl Civil Division
FTS 6333178
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Health Systems Agency of Oklahoma Inc Floyd Norman M.D
etc et al and Oklahoma Health Systems Agency Inc Nos
7b-2002 77-1147 10th Cir December lii l97 DJ 145-16-912

National Health Planning and Resources Development Act

Under the National Health Planning and Resources Develop
ment Act HEW must approve the designation of health systems
agencies For the Oklahoma health services area two competing
organizations submitted applications However the plaintiff
organization submitted its application 55 minutes later than
the deadline set by the agency in the notice requesting Æpplica
tions HEW rejected that application on the grounds that there
was no provision in the notice for permitting waiver of the
deadline The court of appeals however has just ruled that
HEW does have the authority to grant waivers of the deadline in

appropriate cases and accordingly remanded the case to the

agency

Attorney Michael Kimmel Civil Division
ris 633-3418

White United States Civil $ervice Commission No 781069
15T Cir Dec 11 1978 DJ PT515Y20

Privacy Act Personnel Actions

Plaintiff sought job as an Administrative La Judge
He did not get the position He then filed Privacy Act

lawsuit seeking to amend allegedly inaccurate and incomplete
evaluations in his application file The district court denied

relief on the ground that plaintiffs application records are

not records subject to the Privacy Act The court of appeals
affirmed on other grounds While the court held that the appli
cation materials did indeed constitute agency records the

court further held that Privacy Act suits are not to be used as

an indirect means of challenging government personnel decisions
Plaintiff was remitted to the available remedy of challenging
the personnel decision in judicial review action during which

he could if appropriate press his Privacy Act claim

Attorney Michael Lehr Assistant United States

Attorney District of Columbia
FTS 4261539
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CIVIL RIGHTS DIVISION
Assistant Attorney General Drew Days III

United States County of Fairfax Virginia et al
C.A No 78862A E.D Va DJ 170-7981

Title VII

On December 19 1978 we filed suit against the county
of Fairfax Virginia charging the county with discrimination
against blacks and women in governmental jobs The suit
alleges violations of Title VII of the Civil Rights Act of

1964 as amended the State and Local Fiscal Assistance Act
of 1972 as amended and the regulations promulgated there
under and the Omnibus Crime Control and Safe Streets Act of

1968 as amended by the Crime Control Act of 1976 The com
plaint charges that county officials have failed to recruit
hire assign transfer and promote blacks and female employees
and applicants for employment on the same basis as white
males It also alleges that the county uses unvalidated
tests and other selection procedures for hire assignment
transfer and promotion that have an adverse impact on blacks
and women We are seeking in our suit preliminary and

permanent injunctions to keep the county from engaging in any
discriminatory employment practices The suit also asks that

county officials be required to adopt selection standards that
do not have an adverse impact or that can be shown to predict
successful job performance Also the suit asks that county
officials be required to increase the hiring and promotion
of blacks and women and to compensate them for any losses

they have suffered as result of the alleged discriminatory
practice

Attorneys Katherine Ransel Civil Rights Division
FTS 6333895
James Angus Civil Rights Division
FTS 6333861

United States Plaster and White S.D Tex DJ 14474-2685

18 U.S.C 241

On December 14 1978 federal grand jury returned
an indictment in the above-captioned case charging two
Houston police officers with violation of 18 U.S.C 241
The victim was arrested after high speed chase One of the

police officers shot the victim in the head and the victim
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died several hours later It is alleged that throw-down
was put in the car after the shooting This case is being
handled by the United States Attorneys office

Attorney Bruce Berger Civil Rights Division
FTS 6334152

Phillip Lenud Griffin Bell C.A No 78-1363 D.C.D.C
DJ 166153

Section

On November 28 1978 an order granting summary
judgment was entered in our favor in the abovecaptioned case
an action seeking to compel the Attorney General to enforce
the requirements of Section against the State of Alabama
in regards to an act referred to as Code of Ethics for
Public Officials Employees etc We moved for summary
judgment stating by affidavit that the Attorney General
had granted Section preclearance for the statute at issue

Attorney Graciela Vazquez Civil Rights Division
FTS 6334491

United States The Unified Court System of theState of

New York et al 78 Civ 6194 LBS S.D.N.Y DJ 1705168

Title VII

On December 26 1978 complaint was filed in the

above-captioned case The complaint alleges employment
discrimination against females in the New York State court
system in violation of Title VII the Safe Streets Act and
the Revenue Sharing Act The case is being handled by the
United States Attorney for the Southern District of New York

Attorney William Fenton Civil Rights Division
FTS 6333841

United States State of Texas et al 78 CA 286 and 287

W.D Tex DJ 170-74-36

Title VII

On December 21 1978 we filed two suits in the above
captioned case alleging discrimination based on race sex
and national origin in the employment practices of the State
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of Texas and eight separate state agencies Settlement

agreements with seven of the state agencies were entered
simultaneously by the Court providing for prospective hiring
goals and timetables and individual relief including back pay
Trial of the eighth defendant agency the Texas Department of

Highways and Public Transportation is not yet scheduled
Discovery proceedings have been commenced

Attorneys Squire Padgett Civil Rights Division
FTS 6333875
Mark Shaffer Civil Rights Division
FTS 6333895
Nevin Weiner Civil Rights Division
FTS 6334085

United States Restaurant and Lounge E.D Tex
DJ 16775187

Title II

complaint and consent decree were filed on Decem
ber 22 1978 in the above-captioned case The defendant
establishment had denied service to black servicemen from
Fort Polk Louisiana The defendants admitted their practice
of discrimination This is the first case where the citizen
complaint was lodged with the United States Attorney and

with guidance from this Division the United States Attorney
investigated the matter and prepared all necessary papers
for filing

Attorney Paul Lawrence Civil Rights Division
FTS 6334064
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James Moorman

Lake Berryessa Tenants Council U.S F.2d ____
No 761630 9th Cir November 30 1978 DJ 90141254

Taking under Tucker Act Estoppel

This was purported class action challenging
directives of agents of the United States ordering the

removal of privatelyowned houseboats and docks from Lake
Berryessa and its shoreline both of which were federally
owned Plaintiffs alleged that the directives constituted
an unconstitutional taking of private property that the

government should be estopped from such action that the
actions were arbitrary capricious and contrary to law
and that the actions violated NEPA as no impact statement
had been prepared The court of appeals found no support
for any of these claims and affirmed the district courts
grant of summary judgment

Attorneys Larry Boggs and George
Hyde Land and Natural Resources
Division ETS 6332753/7246762

Charlestone Stone Products Co._Inc Andrus ____ F.2d ____
No 751532 9th Cir November 22 1978 DJ 901181024

Mining

This action began when Charlestone sought review
of an Interior decision finding 24 of 25 placer mining
claims for sand and gravel invalid for want of discovery
of valuable mineral The district court ruled that most
of the claims were valid and that water on one of the
claims must be accessible for mining use An appeal was
taken to the Ninth Circuit which affirmed In affirminq
the Ninth Circuit declared water locatable mineral under
the mining laws On certiorari on the water issue the

Supreme Court reversed the judgment of the court of appeals
Thereafter Charlestone asked the Ninth circuit to clarify
its mandate by declaring 22 of the 24 disputed claims
valid An opposition was filed By order of November 22
1978 the Ninth Circuit withdrew its opinion in full and
remanded to the district court We understand this order
to require the district court to reconsider all contested
claims
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Attorneys Larry Boggs and Carl Strass
Land and Natural Resouces
Division FTS 6332753/5037

U.S Ruby Co ____
F.2d ____ No 751411 9th Cit

November 1978 DJ 90151016

Conveyance of Public Lands

In split decision the Ninth Circuit affirmed the

district court decision which quieted title to 108.36 acres
of land along the Snake River in Idaho in favor of the United
States The disputed acreage was located between the meander
line of the purported bank of the Snake River as originally
surveyed in 1877 and the meander line of the river as sub
sequently surveyed in 1957 The owners of the tract adjacent
to the 1877 meander line contended that the original patentee
had taken title up to the actual bank of the river that
the 108.36 acres in question were subsequently created by
reliction and therefore that they held title to the disputed
acreage The district court held that the 1877 survey was
grossly erroneous and thus that the original patent conveyed
the land only up to the fictitious 1877 meander line On

appeal the Ninth Circuit concluded that the district courts
findings of fact concerning the grossly erroneous character
of the 1877 survey were supported by the record and were
not clearly erroneous Furthermore the court of appeals
concluded that the United States could not be equitably
estopped from asserting its title to these unsurveyed public
lands merely because government officials had decided in

1922 that resurvey was unwarranted at that time The majority
of the panel determined that the failure to resurvey the

area did not constitute misconduct by the government
Judge Ely in vigorous dissent argued that the United
States should be estopped because of its supposedly affirmative
misconduct in failing to resurvey the lands The decision
in this case will also affect approximately 14000 to

16000 additional acres along the Snake River which were
subject to the same 1877 survey

Attorneys Michael McCord and Carl

Strass Land and Natural
Resources Division FTS 633
277 4/5 37
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U.S Del Monte de Puerto Rico ____ F.2d ____ No 781067
Tit Cir November 15 1978 DJ 90517407

Federal Water Pollution Control Act

The court of appeals vacated district court
decision imposing civil penalty for violation of the terms
of an NPDES permit holding that summary judgment was in
appropriate because Del Montes claim that EPA had waived

deadline in the compliance schedule and had acceoted an

untimely application for new permit raised genuine issues
of material fact

Attorneys EPA Staff and Charles
Biblowit Land and Natural
Resources Division FTS 633
2772

C.S Lenoir Porters Creek Watershed District F.2d

____ No 761640 6th Cir October 1g78 DJ 9UT2l019

Sovereign Immunity/Tort Claims

In this action for damages caused by flooding of

plaintiffs land the court held that the tort claims against
the federal defendants were barred by sovereign immunity
and 33 U.S.C 702 and that plaintiffs contractual and

taking claims against the federal defendants are within
the exclusive jurisdiction of the Court of Claims

Attorneys Assistant U.S Attorney Clancy
and Charles Biblowit Land
and Natural Resources Division
FTS 6.332772

Purse Seine Vessel Owners Assn et al U.S Dept of

State et al ____ F.2d ____ No 772968 9th Cir
October 26 1978 DJ 90141655

Indian Fishing Rights

The court of appeals affirmed the district courts
denial of preliminary injunction against the United States
separate regulatory system for treaty Indian fishermen fishinq
for pink and sockeye salmon in IPSFC waters The court declined
to address the merits noting that the core of the controversy
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the decree in United States Washington is now before
the Supreme Court. Instead the court held merely that Judge
McGovern had not abused his discretion in denyinq injunctive
relief

Attorneys Kathryn Oberly Land and

Natural Resour.ces Division
6332756

Eastern Band of Cherokee Indians North Carolina Wildlife
Resources Commission et al F.2d No 762161
4th Cir November 30 1978 DJ 96037

md ians

The court of appeals held that the State could not
require fishing licenses of nonIndians fishing on the Tribes
reservation in waters stocked with fish by the Tribe and

the United States where the State was not affected by the

stocking program and was not involved in the proqramin
any way

Attorneys Edward Shawaker and Edmund
Clark Land and Natural Resources
Division FTS 6332813/2977

Sarah Pence et al Andrus ____ F.2d No 772387
9th Cir November 22 1978 DJ 902117002

Indians

The court of appeals held that the plaintiffs
applicants for allotments under the Alaska Native Allotment
Act lacked standing to mount general attack on the

constitutionality of Interiors administrative hearing
regulations but did have standing to challenge the consistency
of those regulationswith the courts prior decision in

Pence The court then concluded that Interiors new
procedures comply with the due process requirements outlined
in Pence

Attorneys Charles Biblowit and Jacques
Gelin Land and Natural Resources
Division FTS.6332772/2762
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Get Oil Out Inc Exxon and the Secretary of the Interior

____ F.2d ____ No 7536 9th Cit NoveMber 22 19781

DJ 90141221

Deepwater Port Act

nonprofit group sought declaration that certain
facilities used in the development of offshore oil wells

on the continental shelf constituted deepwater port within
the meaning of the Deepwater Port Act of 1974 The facilities
were used for the storage of oil after it was pumped from
the ground The oil would later be transported to shore

by barge In 13page opinion for publication the court
held that Congress did not intend the Deepwater Port Act
to reach such facilities

Attorneys Edward Shawaker and Jacques
Gelin Land and Natural Resources
Division FTS 6332813/2762

Patrick Morris et al Cecil Andrus ____ F.2d ____
No 771948 9th Cir November 16 1978 DJ 90115l6l

Desert Land Act

In reversing the district court the court of appeals
held that Interior had properly cancelled for excess

holding by an unauthorized entity 12 desert land entries in

Idaho and had forfeited the monies paid in connection with

them that the government was not estopped from enforcing
the Desert Land Acts requirements two years after the

irrigation works had been constructed estoppel did not
apply in any event since there was no showing that the

government had the requisite knowledge and finally even
if Interior had acted wrongly the district court had erred
in ordering Interior to issue patents to the entryman upon
divestiture of the entries assigned to the corporation
rather than remanding to the agency for further proceeding

Attorneys George Hyde and Jacques
Gelin Land and Natural
Resources Division FTS 724
676 2/6 32762



22

VOL 27 JANrJPARY 19 1979 NO

City of Anaheim Kleppe ____ F.2d ____ No 772431
9th Cit December 13 1978 DJ 9014861

Reclamation Laws

Affirming the district court the court of appeals
held that the district court properly denied preliminary
injunction requiring the Secretary to withdraw an electric

power allocation to nonpreference customer and in turn
distribute the Power to preference customer The

court of appeals stated that the preference customer was
not entitled to an allocation under the Reclamation Laws
because it had not offered to purchase any power when the

original allocations were made

Attorneys Robert Klarquist and Carl
Strass Land and Natural
Resources Division FTS

6332731/5037

Andrew Hart and Kirby Lumber Co United States ____
F.2d ____ No 763849 5th Cir December 11 1978 and

City of Laredo United States ____ F.2d No
781227 5th Cit December 11 1978 DJ 90134449

Quite Title Actions Statute of Limitations

Both these cases involve attempts by grantors
to reform or rescind deeds to the United States under the

Quite Title Act The Fifth Circuit found both suits
barred by the 12year statute of limitations of the Quiet
Title Act as the deeds in question had been delivered to
the United States more than 12 years prior to suit

Attorneys Anne Almy and Carl Strass
Land and Natural Resources
Division FTS 6332855/5037

Heldina Eluska Andrus ____ F.2d ____ No 772072 9th
Cir December 11 1978 DJ 9024399

Jurisdiction Appealable Orders

The court of appeals held that the district
courts order denying plaintiffs motion for summary
judgment and granting the governments motion to remand
the case to the agency for hearing pursuant to Pence

Kleppe is not an appealable order
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Attorneys Charles Biblowit and

Raymond Zagone Land
and Natural Resources
Division FTS 6332772/
2748

Skokomish Indian Tribe GSA ____ F.2d No 771440
9th Cir December 1978 DJ O2--4243

Indians

The court of appeals held that the Secretary of

the Interior had the power at any time to withdraw an BI1\

application for land to benefit an Indian Tribe The

Indians had no property right in the application In

this case the Secretarys decision to withdraw the

application upon which the Indians suit was based
mooted that suit

Attorneys Carl Strass Land and Natural
Resources Division FTS 6335037
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 5a Initial Appearance Before the

Magistrate In General

The defendant entered conditional plea of guilty to

possession of an unregistered firearm and unlawful possession of

firearm by convicted felon On appeal defendant contended
in part that the district judge improperly rejected his motion to

suppress certain postarrest statements because they were made

during period of unnecessary prearraignment delay in violation
of Rule 5a

While admissions which the defendant made in an interview
with an AUSA did not occur until about twenty hours after his
arrest the Second Circuit found them admissible Since the time
during which the defendant received medical treatment at his
request and overnight incarceration are not counted in computing
unnecessary delay the Court concluded that defendants statements
were in effect made no more than four and half hours after his
Federal arrest clearly within the express exception of 18 U.S.C
3501c which provides that voluntary confession obtained
within six hours of arrest shall not be inadmissible solely
because of preindictment delay Because the statements fell
within the six hour time period the Court found it unnecessary
to consider the Governments assertion that the entire four and

half hour period does not enter into the calculation of unneces
sary delay since it involved routine processing The time was
spent interviewing the defendant on the afternoon of his arrest
in fingerprinting and in awaiting the interview with the AUSA

Affirmed

United States Kendall Isom F.2d No 78-1213
2nd Cir November 29 1978
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 35 Correction or Reduction of Sentence

Rule 36 Clerical Mistakes

Rule 45b Time Enlargement

In separate cases consolidated on appeal the Fourth Circuit

concluded that the district court actedbeyond its jurisdiction

by reducing the sentences of Harold Motley Sr and Bonnie Ann
Cole The Government by direct appeals and by petitions for

mandamus or prohibition had asked the Appeals Court to prevent
the district court from modifying their sentences since the 120

day time period of Rule 35 had expired

The Court of Appeals concluded for the first time that the

remedies of mandamus or prohibition were properly exercised for

this type of case and therefore on its own motion dismissed the

simultaneous appeals taken by the Government on the same subject
matter

With respect to Motley the Fourth Circuit reaffirmed that

modifying consecutive sentences for separate armed bank robberies
by later ordering periods of imprisonment to run concurrently is

to be governed by Rule 35 and therefore once 120 days has expired
the court lacks the power to act The complained of order was
entered approximately one and one-half years after initial judg
ment As to Cole the Fourth Circuit reaffirmed that modifying
parole eligibility requirements by later allowing for the

possibility of earlier parole consideration after initial

sentencing is also to be governed by Rule 35 The complained of

order was entered approximately four and one-half years after
initial judgmentand would have had the effect of immediate parole

Under local rules of the Fourth Circuit the District Court
is permitted to respond to mandamus/prohibition action filed
and in so doing the District Court attempted to rely upon Rule 36

by arguing that the literal language permitted courts to correct
criminal judgments at any time In rebuttal the Government

argued in considerable detail that Rule 36 was an impermissible
tool in this case to effectuate Rule 35 reduction of an other
wise valid sentence because the literal language speaks
solely to clerical errors and not judicial oversights see

United States Stevens 548 F.2d 1360 9th Cir cert denied
U.S l977J such correction of mistakes and errors

may be made at any time by trial and appellate courts without the

necessity of informing any interested or affected parties the

time intervals within Rules 35 and 36 conflict with one another
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the latter being indefinite and without congressional
enactment such an interpretation of Rule 36 seriously encroaches

upon the legislatively prescribed discretion afforded to parole
authorities This claim by the District Court was completely
ignored by the Appeals Court in the published opinion since one
month earlier in an unpublished opinion the same panel had
concluded that Rule 36 may not be used to modify criminal judg
ments presumably delegated to Rule 35 considerations see In Re
UnitedStates of America No 78-1615 4th Cir.October 25 1978

In conclusion citing Rule 45b and the Supreme Court
decision in Bradley United States 410 U.S 605 1973 the

panel of the Fourth Circuit strongly intimated that upon entering
judgment of conviction courts may not change initial parole

eligibility pronouncements made in adult cases information
in this note was supplied by AUSA Robert Bruce Amidon Western
District of Virginia

In Re United States of America Petitioner F.2d
Nos 781409 781423 4th Cir November 29 1978

00
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 36 Clerical Mistakes

See Rule 35 this issue of the Bulletin for syllabus

In Re United States of America Petitioner F.2d
Nos 781409 781423 4th Cir November 29 1978

S.
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 45b Time Enlargement

See Rule 35 this issue of the Bulletin for syllabus

In Re United States of America Petitioner F.2d
Nos 781409 781423 4th Cir November 29 1978
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FEDERAL RULES OF EVIDENCE

Rule 404 Character Evidence Not Admissible To
Prove Conduct Exceptions Other Crimes
Other Crimes Wrongs or Acts

Defendant appealed his conviction of violating the Mann Act

contending inter alia that the trial court erred in admitting
into evidence testimony of alleged prior criminal acts by the

defendant The contested testimony indicated that the defendant

previously had employed women for the purpose of prostitution
The Eighth Circuit applied the test it utilized in United States

demons 503 F.2d 486 489 8th dir 1974 prior to the

adoption of the Federal Rules of Evidence Under this test
evidence of other wrongdoings is admissible only if the trial
court finds material issue is raised on subject for

which such evidence is admissible the proffered evidence is

relevant to that issue the wrongdoing is similar in kind and

reasonably close in time to the offense charged the evidence
is clear and convincing and the probative value of the

evidence outweighs its prejudicial possibilities The Court had

little difficulty in finding each of these requisites satisfied

Affirmed

United States Charles Kemp Drury 582 F.2d 1181 8th Cir
September 1978
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ADDENDUM

UNITED STATES ATTORNEYS MANUAL--ELUESHEETS

The following Bluesheets have been sent to press in

accordance with 11.550 since the last issue of the Bulletin

DATE AFFECTS USAM SUBJECT

1/3/79 51.325 Case Weighting System
51 32

1/3/79 51.325 Case Priority System
51.326

1/3/79 51.325 Procedures for identi
51.326 fication proper handling

and coordination with
client agencies of high
priority cases

Executive Office
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UNITED STATES ATTORNEYS MANUAL---TRANSMITTALS

The following United States Attorneys Manual Transmittals
have been issued to date in accordance with USAM 11.500
This monthly listing maybe removed fromthe Bulletin and used

as check list to assure that your Manual is up to date

TRANSMI TTAL
AFFECTING DATE DATE OF
TITLE NO MO/DAY/YR Text CONTENTS

8/20/76 8/31/76 Ch 123

9/03/76 9/15/76 Ch

9/14/76 9/24/76 Ch

9/16/76 10/01/76 Ch

2/04/77 1/10/77 Ch 61012

3/10/77 1/14/77 Ch 11

6/24/77 6/15/77 Ch 13

1/18/78 2/01/78 Ch 14

6/25/76 7/04/76 Ch to

8/11/76 7/04/76 Index

7/23/76 7/30/76 Ch to

11/19/76 7/30/76 Index

1/03/77 1/03/77 Ch to 15

1/21/77 1/03/77 Ch

3/15/77 1/03/77 Index

11/28/77 11/01/77 Revisions to

Ch 16 1115
Index

2/04/77 1/11/77 Ch to

3/17/77 1/11/77 Ch 10 to 12
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6/22/77 4/05/77 Revisions to

Ch 18

3/31/77 1/19/77 Ch to

4/26/77 1/19/77 index

11/18/77 11/22/76 Ch to

3/16/77 11/22/76 index

1/04/77 1/07/77 Ch

1/21/77 9/30/77 Ch to

5/13/77 1/07/77 Index

6/21/77 9/30/76 Ch pp 36

2/09/78 1/31/78 Revisions to

1/12/77 1/10/77 Ch 41117
18343738

2/15/78 1/10/77 Ch 7100122

1/18/77 1/17/77 Ch 121416
40414243

1/31/77 1/17/77 ch 130 to 139

2/02/77 1/10/77 Ch 12810
15101102104
120121

3/16/77 1/17/77 Ch 20606163
6465666970
7172737577
788590110

9/08/77 8/01/77 Ch pp 81
129 Ch
39

10/17/77 10/01/77 Revisions to

Ch
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4/04/78 3/18/78 index

10 5/15/78 3/23/78 Revisions to

Ch 4815 and

new Ch

11 5/23/78 3/14/78 Revisions to

Ch 111214
1718 20

12 6/15/78 5/23/78 Revisions to

Ch 404143
60

13 7/12/78 6/19/78 Revisions to

Ch 616364
6566

14 8/02/78 7/19/78 Revisions to

Ch 416971
757678 79

15 8/17/7 8/17/7 Revisions to

Ch 11

16 8/25/78 8/2/78 Revisions to
Ch 8590100
101 102

17 9/11/78 8/24/78 Revisions to

Ch 120121122
132133136137
138 139

18 11/15/78 10/2.0/78 Revisions to

Ch

19 11/29/78 11/8/78 Revisions to

Ch

Executive Office

DOJ-1979.oI


