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COMMENDATIONS

Assistant United States Attorney John Carver Southern
District of Illinois has been commended by R.N Moore
Postal Inspector in Charge in Chicago for two mail fraud
cases One case involved the illegal use of numerous credit
cards by Nigerian student at Illinois State University in
Bloomington Illinois The other involved complex fraud
scheme in which former administrator of the CETA Program
obtained substantial funds fraudulently

Assistant United States Attorney Douglas Parsons Eastern
District of North Carolina has been commended by FBI Director
William Webster for his noteworthy efforts in connection
with the FBIs investigation into the theft of uranium from
the General Electric Plant in Wilmington

CORRECTION The commendations in our February 16 1979 issue
contained name error The correct commendation should
read

Assistant United States Attorney William Martin Southern
District of Ohio has been commended by James Clem Special
Agent in charge United States Secret Service for his extra
ordinary efforts in the case of United States James Albert
Latimer which involved threat against the President of the
United States
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POINTS TO REMEMBER

UNITED STATES ATTORNEY APPOINTMENT

The following Presidentiallyappointed United States
Attorney has entered on duty The Executive Office staff
takes this opportunity to extend its hearty welcome

DISTRICT UNITED STATES ATTORNEY ENTERED ON DUTY

Florida MD Gary Betz 3/27/79

Executive Office
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CIVIL DIVISION
Assistant Attorney General Barbara Allen Babcock

Misko United States Army et al No 78-1882 D.C Cir
March 16 1979 DJ 157-lb-5273

Official Immunity Feres Doctrine Bars Fifth Amend
ment Suit Against Individual Military Officers Where
Claim Lacks Constitutional Dimensions

Plaintiff National Guard Officer brought an action in
two counts against the United States under the Federal Tort
Claims Act and against individual Army medical officers under
the Fifth Amendment alleging that the medical officers had
confined him in the psychiatric ward of an Army hospital against
his will and without medical justification while he was on
active duty thus depriving him of his rights to liberty and due
process In an opinion reported at 453 Supp 513 1978 the
district court Sirica dismissed both counts on the ground
that Feres United States 340 U.S 135 1950 afforded
sovereign immunity to the United.States and absolute official
immunity to the individual defendants The District of Columbia
Circuit Chief Judge Wright and Judges McGowan and Leventhalhas just affirmed curiam holding that the suit was for
common law negligence and could not be transformed into suit
of constitutional dimensions by artful pleading such as the
Supreme Court warned against in Butz Economou U.S
46 U.S Law Week 4952 4960 June 29 l97d

This decision should be helpful in assuring the continued
availability of the absolute immunity doctrine in defending
similar suits against individual executive or military officers
alleging constitutional torts under the Fourth and Fifth Amend
ments

Attorney Eloise Davies Civil Division
FTS 633-3425

United States of America Frank Snepp III No 78-1651
4th Cir March 20 1979 DJ lLI5_1_573

First Amendment CIA Secrecy Agreement Requiring Pre
Publication Review HeTid Valid

Mr Snepp former CIA employee published book about
his experiences in the organization without submitting the
manuscript for CIAs permission as required by an agreement
with the CIA The United States brought this suit to enforce
the pre-publicatjon review requirement of the secrecy agreementThe district court upheld the agreement and awarded the United
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States constructive trust over profits from the book On
Snepps appeal the Fourth Circuit affirmed the judgment to the
extent it upheld the validity and enforceability of the agree
ment but remanded the case for jury trial on damages The
court reaffirmed its previous decisions upholding the validity
of the CIA secrecy agreement and rejected Snepps defenses
including his charge that he had been unfairly selected for
enforcement of the obligation Concerning damages the court
noted that the government had not alleged that classified
information had been disclosed and consequently the court felt
having regard to the defendants First Amendment right to

publish unclassified information that the agreement did not

give rise to fiduciary obligation which would permit imposi
tion of constructive trust However the court declared
that even though the government had not been able to prove
compensatory damages it would be entitled to punitive damages
if jury accepted the governments evidence Any punitive
damages should be assessed to take into account the defendants
degree of culpability and his financial circumstances both at

the time he committed the breach and when he will have realized
all the fruits of the breach

Attorneys Robert Kopp Civil Division
FTS 633-3389
Sally Whitaker Civil Division
Frs 633Ll.34



171

VOL 27 NO

April 13 1979

CIVIL RIGHTS DIVISION
Assistant Attorney General Drew Days III

United States Fresno Unified School District CA No 76-
2539 E.D Calif DJ l6911E--7

Title VII 707 Pattern or Practice

On March 12 the Court of Appeals for the Ninth Circuit
reversed and remanded the decision of the district court dis
missing our 707 pattern or practice suit Relying on the
legislative history of Reorganization Plan No of 1978 the
Ninth Circuit held that the Attorney General may initiate

pattern or practice suit without referral from EEOC The
Ninth Circuit held first that the Reorganization Plan was law
ful and proper that the legislative history of the Plan sup
ports our contention that the Attorney General never lost the

power to initiate pattern or practice cases and that the Plan
should be applied retrospectively to suits previously filed
as to whether necessary procedural prerequisites had been
followed in this case

Attorney David Rose Civil Rights Division
6333831

United States City of Memphis and AfroAmerican Police
Assn City of Memphis CA Nos C-74-286 C-74-380 W.D
Tenn DJ 1707232

Title VII

On March 20 1979 Judge Harris Weliford approved entry
of consent decree resolving issues relating to police pro
motions Although our suit against the City was never con
solidated with the private suit we were able to play posi
tive role in mediating agreement in both cases

Attorney Gerald George Civil Rights Division
6334134

United States Purvis CA No 77-66 M.D Ala DJ 1442-
942

Conspiracy

Trial is scheduled to begin in Mobile Alabama on

April 1979 on one count of conspiracy The district judge
had dismissed the indictment for failure to charge specific
intent On appeal the Fifth Circuit reinstated the con-
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spiracy count against the nine defendants including the
Sheriff of Mobile County Victim Louis Wallace was killed

by shotgun blast while climbing out of hole in the north
wall of the Mobile County Jail during an escape attempt We

allege that the subjects officials of the Mobile County
Sheriffs Office knew about the digging of the hole in victims
cell wall in advance of the shooting and that instead of

stopping the digging the subjects planned to and did lie in

wait in order to kill the first inmate attempting to escape

Attorney Dan Bell Civil Rights Division
6334147

E.E Black Ray Marshall Secretary of Labor CA No 79-

0132 Hawaii DJ 1702114

Title VII

On March 21 1979 we assumed responsibility for de
fense of this case In this suit defense contractor seeks

judicial review of ruling made pursuant to Section 503 of

the Rehabilitation Act of 1973 by the Department of Labor
after quasi-judicial hearing that E.E. Black discriminated
on grounds of handicap against construction worker because
that construction worker had back condition which could
lead to back problems if he engaged in heavy lifting. The
Labor Department has agreed to stay the order of the Secretary
of Labor pending judicial review This is the first employ
ment suit we are handling concerning discr.imination by
federal contractor on the basis of handicap We are defending
the Department of Labor pursuant to Department of Justice re
gulations giving the Civil Rights Division the responsibility
for enforcing federal laws governing nondiscrimination in em
ployment

Attorneys David Rose Civil Rights Division
Maimon Schwarzchild Civil Rights Division
FTS 6333831

Battle Anderson CA No 72-95 E.D Okla DJ 144-77-162

Racial Segregation Prisons

On March 15 the Tenth Circuit Court of Appeals re
manded the case back to the District Court for the purpose of

conducting further hearings in order to ascertain the current
status of the steps undertaken by the State of Oklahoma to alle
viate the constitutional deficiencies found by the District
Court The State of Oklahoma had appealed the district
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courts most recent order setting timetable for the reduc
tion of overcrowding in the prisons. The State has bitterly
resisted compliance with any of the judges order from the
first very comprehensive order in 1974 Although this was
originally pro secomplaint we intervened because therere
allegations of raTa1 segregation In May 1977 pesona11y
and unsuccessfully attempted to negotiate proposed settle
ment In response to the recent remand the District Court
has scheduled hearing on April 19 We plan to have experts
tour the prison system and testify at the compliance hearing

Attorney Paul Lawrence Civil Rights Division
FTS 6334064
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James Moorman

Port of Astoria Hodel ____ F.2d ____ No 75-3465 9th Cir
March 1979 DJ 90141170

National Environmental Policy Act

The court of appeals ruled that the Bonneville
Power Administrations contract to supply power to proposed
aluminum plant in Oregon though antedating NEPA was
continuing commitment entailing further major action to occur
after NEPAs effective date and hence an EIS was required

the contract was valid but unenforceable pending prep
aration of an EIS EPAs participation in regional

plan for power development and distribution by BPA and private
companies federalized the plan as proposal within the
meaning of NEPA and all plaintiff-opponents except one
the Port of Astoria had standing Frustration of the Ports
financial expectations was not coupled with environmental
concerns and was concluded to be outside of NEPAs zone of
interests for standing purposes

Attorneys Larry Gutterridge formerly
of the Land and Natural Resources
Division and George Hyde Land
and Natural Resources Division
FTS 7246762

Skoko Andrus ____ F.2d ____ No 763722 9th Cir March
1979 DJ 90l4--l347

Oregon and California Land Grant

The Ninth Circuit affirmed the district courts
decision that the Secretary of the Interior and the Secretary
of the Treasury had not acted improperly in failing to
distribute to certain Oregon and California counties more
than 180 million dollars supposedly due to them from railroad
grant lands which had revested in the United States The
court of appeals held that Congress had altered the
distribution formula of the McNary Act through subsequent
appropriation acts and that the counties as taxing bodies
had no compensable rights against the United States

Attorneys Charles Biblowit and Raymond
Zagone Land and Natural Resources
Division FTS 6332956/2748
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Defenders of Wildlife Andrus ____ F.2d ____ No 77-1611 and

781248 D.C Cir March 16 1979 DJ 9024473

Comity

Reversing the district court the court of appeals
directed the district court to vacate preliminary injunction
directing the Secretary of the Interior to close certain lands
in Alaska so as to prevent the State from carrying out wolf
reduction program Invoking principles of judicial comity
the court of appeals held that it would not undertake an

independent examination of the issues presented in view of

the fact that theNinth Circuit had already ruled that the

Secretary wasP not required to prepare an EIS concerning his

determination to refrain from using his statutory authority
to close the lands at issue

Attorneys Robert Klarquist and Dirk
Snel Land and Natural Resources
Division FTS 6332731/2769

Purgatoire River Water Conservancy District Kuiper ____ F.2d

____ No 27962 S.Ct Cob March 1979 DJ 9012941

Water Rights

The Colorado State district court had enjoined
operation of the Trinidad Dam Bureau of Reclamation project
ordering the reservoir gates left open since senior downstream
water rights would be denied water if the dam were operated
for winter storage The Colorado Supreme Court reversed on
the basis that the project operating principles required
protection of downstream users and provided that operation
of the dam concurrent with the cessation of all diversion of

the river flow by project ditches for winter irrigation
purposes would make water available to downstream users The
court held that the project should be allowed to operate to

enable the State Water Engineer to conduct studies to
determine if operation of the reservoir according to project
principles would in fact protect downstream water rights
The United States participated as amicus curiae in support
of the Purgatoire Conservancy District because the project
was constructed by the Corps of Engineers and operated by the
Bureau of Reclamation

Attorneys Maryann Walsh Dirk Snel and
Peter Steenland Jr Land and
Natural Resources Division FTS 633-

16 8/2 76 9/274
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Theron Smith United States and Stephenson ____ F.2d ____
Nos 771214 and 771215 10th Cir March 13 1979 DJ
01181115

Riparian Lands additions to

In an action to quiet title to the mineral and
surface rights to 147.12 acres added to two lots of 37.08 acres
of riparian land conveyed by the United States the court of

appeals affirmed that part of the district courts summary
judgment quieting title in the United States to the mineral
rights of the added land because the changes were brought
about gradually by accretion rather than suddenly by avulsion
On the governments crossappeal the Tenth Circuit reversed
the trial court holding that the surface rights of the

accreted land should have been treated as umplatted and
unsurveyed public land belonging to the United States.because
the accretion between the 1874 survey and the 1966 sale was
substantial and otherwise the grantee would have been unjustly
enriched

Attorneys Glen Goodsell and George
Hyde Land and Natural Resources
Division FTS 7247491/6762

Libby Rod Gun Club Poteat ____ F.2d ____ No 78-3307
9th Cir March 15 1979 DJ 90141850

Project Authorization by Congress

The Ninth Circuit rejected the Governments claim
that Corps of Engineers reregulating darn on the Kootenai
River in Montana had been authorized by Congress The project
enjoined by the district court involved the installation of

four additional generators in the original Libby Dam and the
construction of the dam is to be located several miles
downstream the second to moderate the flows from the

operation of Libby Darn On appeal majority of the Ninth
Circuit panel held that congressional appropriations for the
project do not confer authorization Although the court found
authorization in the Flood Control Act of 1950 for the
additional generators its holding that the reregulating darn

is unauthorized effectively precludes the Corps from using the

enhanced capacity of Libby Dam

Attorneys Carl Strass and Robert Klarquist
Land and Natural Resources Division

FTS 6334427/2731
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 16c Discovery and Inspection

The defendant filed motion under Rule 16a requesting
discovery of statements made by the defendant and for tangible
objects possessed by the Government This motion was agreed to

by the Government The Government however never informed
defense counsel that it had procured additional evidence including

statement signed by the defendant several handwriting exemplars
and several fake drivers licences used by the defendant after
the original motion was filed and an inspection had taken place
This evidence was admitted over defense objections at trial

The Court of Appeals held that the Government had violated
Rule 16c but that it was not reversible error According to

the Court the trial judges exercise of discretion over admis
sion of such evidence would be overturned only upon finding
that such admission substantially prejudiced the defendants
case The defendants conviction for theft forgery and conspiracy
to forge Social Security checks was therefore affirmed

Affirmed

United States Jack Lee Bowers F.2d No 77-1811
10th dr March 1979
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FEDERAL RULES OF EVIDENCE

Rule 105 Limited Admissibility

The defendant was convicted of assaulting federal officers
and possession of deadly weapon by convicted felon 18 U.S.C
app 1202a The Court of Appeals in reversing his convic
tion found the trial judge erred in refusing defense counsels
request that the jury be instructed that the felony conviction
stipulated to by the defendant could not be considered as evi
dence of general propensity to commit crimes but was consider
able only to establish necessary element of the weapons charge
The Court discounted the fact that the nature of defendants
prior felony was not disclosed and held the mere relevation that
the defendant previously had been convicted of felony entitled
him to the requested limiting instruction under Rule 105

Reversed

United States Steven Washington F.2d No 78-

1254 2nd Cir February 20 1979
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FEDERAL RULES OF EVIDENCE

Rule 702 Testimony by Experts

The defendant convicted of bank robbery and assaulting
bank employees appealed his conviction contending the trial
court erred in refusing to provide government funds under 18

U.S.C 3006Ae to pay for an expert witness to testify on the

unreliability of eyewitness identification The Court of Appeals
found the propriety of receiving expert testimony rests within
the sound discretion of the trial judge The Court held the
excluded testimony would have had limited if any relevance since
the written offer of proof indicated that the expert would not

comment on the specific testimony of two crucial eyewitnesses
but would confine his recitation to certain scientific facts
such as the limitations on perception given the limited oppor
tunity to observe and the rate of memory decay Moreover the
Court concluded that even were the testimony relevant to the
particular witnesses there had been no showing that it would be
based upon mode of scientific analysis satisfying applicable
standards of reliability

The First Circuit also rejected defendants arguments that
the testimony would be admissible under Rule 702 because it
could assist the trier of fact The Court found that to be

proper subject of expert testimony proof offered must present
jury with system of analysis that the court in its

discretion can find reasonably likely to add to common under
standing of the particular issue before the jury The Court
further found that the proffered testimony would create substan
tial danger of undue prejudice and confusion because of its aura
of special reliability and trustworthiness

Affirmed

United States Michael Fosher 590 F.2d 381 1st Cir
January 15 1979
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ADDENDUM

UNITED STATES ATTORNEYS MANUAL-BLUESHEETS

There have been no Bluesheets sent to press in accor
dance with 11.550 since the last issue of the Bulletin

Executive Office
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UNITED STATES ATTORNEYS MANUAL--TRANSMITTALS

The following United States Attorneys Manual Transmittals
have been issued to date in accordance with USAM 11.500 This

monthly listing may be removed from the Bulletin and used as

check list to assure that your Manual is up to date

TRANSMITTAL
AFFECTING DATE DATE OF
TITLE NO MO/DAY/YR Text CONTENTS

8/20/76 8/31/76 Ch 123

9/03/76 9/15/76 Ch

9/14/76 9/24/76 Ch

9/16/76 10/01/76 Ch

2/04/77 1/10/77 Ch 61012

3/10/77 1/14/77 Ch 11

6/24/77 6/15/77 Ch 13

1/18/78 2/01/78 Ch 14

6/25/76 7/04/76 Ch to

8/11/76 7/04/76 Index

7/23/76 7/30/76 Ch to

11/19/76 7/30/76 Index

1/03/77 1/03/77 Ch to 15

1/21/77 1/03/77 Ch

3/15/77 1/03/77 Index

11/28/77 11/01/77 Revisions to
Ch 16 1115
Index

2/04/77 1/11/77 Ch to

3/17/77 1/11/77 Ch 10 to 12

6/22/77 4/05/77 Revisions to

Ch 18
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3/31/77 1/19/77 Ch to

4/26/77 1/19/77 Index

3/01/79 1/11/79 Complete Revision
of Title

11/18/77 11/22/76 Ch to

3/16/77 11/22/76 Index

1/04/77 1/07/77 Ch

1/21/77 9/30/77 Ch to

5/13/77 1/07/77 Index

6/21/77 9/30/76 Ch pp 36

2/09/78 1/31/78 Revisions to

1/12/77 1/10/77 Ch 41117
18343738

2/15/78 1/10/77 Ch 7100122

1/18/77 1/17/77 Ch 121416
40 41 42 43

1/31/77 1/17/77 Ch 130 to 139

2/02/77 1/10/77 Ch 12810
15101102104
120121

3/16/77 1/17/77 Cli 20606163
6465666970
7172737577
788590110

9/08/77 8/01/77 Ch pp 81
129 Cli

39

10/17/77 10/01/77 Revisions to
Ch
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4/04/78 3/18/78 Index

10 5/15/78 3/23/78 Revisions to

Ch 4815 and
new Ch

11 5/23/78 3/14/78 Revisions to

Ch 111214
1718 20

12 6/15/78 5/23/78 Revisions to

Ch 404143
60

13 7/12/78 6/19/78 Revisions to

Ch 616364
6566

14 8/02/78 7/19/78 Revisions to

Ch 416971
757678 79

15 8/17/78 8/17/78 Revisions to

Ch 11

16 8/25/78 8/2/78 Revisions to

Ch 8590100
101 102

17 9/11/78 8/24/78 Revisions to

Ch 120121122
132133136137
138 139

18 11/15/78 10/20/78 Revisions to

Ch

19 11/29/78 11/8/78 Revisions to

Ch

20 2/1/79 2/1/79 Revisions to

Ch

21 2/16/79 2/5/79 Revisions to

Ch 14611
15100

22 3/10/79 3/10/79 New Section
94.800

DOJ-1979.04


