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EXECUTIVE OFFICE FOR U.S ATTORNEYS
Acting Director William Tyson

COMMENDAT IONS

Assistant United States Attorney RANDOLPH BAXTER Northern
District of Ohio has been commended by Drug Enforcement
Administration Agent Charles Carter for his excellent
performance in handling the civil complaint against Ketchum
Distributors Inc

Assistant United States Attorney DALE DANNEMAN District
of Arizona has been commended by Joseph Arpaio Drug
Enforcement Administration Special Agent in Charge for his
assistance and accomplishments in the immobilization of several

important drug violators

Assistant United States Attorneys CHERYL SCHWARTZ and
ARLENE LINDSEY Eastern District of New York have been
commended by Michael Lonergan Regional Inspector General
of the Department of Agriculture for the high quality of their
work in complex case involving the Fort Greene Summer Lunch
Fraud
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POINTS TO REMEMBER

FAIR CREDIT REPORTING ACT AND GRAND JURY SUBPOENAS

Under compulsion from the Federal Trade Commission
which administers the Fair Credit Reporting Act 15 U.S.C
1681 et seq some credit reporting agencies have been refusing
to comply with the grand jury subpoenas for consumer reports

It is the Criminal Divisions position that grand jury
subpoena is an order of court within the meaning of

section 6041 of the Act 15 U.S.C 1681b1 and must be

honored This interpretation has been accepted in the

following cases

United States Kostoff 585 2d 378 380 9th Cir
1978

In Re Grand Jury Proceedings Subpoena and Subpoena
Duces Tecum to Credit Bureau Services Misc No
263 Section E.D La Jan 24 1979

In Re Miscellaneous Grand Jury Proceedings Concerning
Subpoena Duces Tecum Served Upon TRW With Regard To
Arthur Gren Misc No 636LEW C.D Cal Jan
13 1978 appeal pending C.A No 781665

In Re Subpoena Duces Tecuin To Testify Before Grand

Jury Directed To TRW Inc. Linda Woods 460

Supp 1007 E.D Mich S.D 1978

In the Matter of Subpoena Duces Tecum To Testify Before

Grand Jury Issued To Credit Information Corporation
of St Louis No 77 Misc 29 E.D Mo E.D Mar
22 1977

The only case holding to the contrary is In the Matter of the

Application of Credit Information Corp to Quash Grand

Jury Subpoena 457 Supp 969 S.D.N.Y 1978 which was

explicitly rejected in both the TRW Linda Woods case and

the Credit Bureau Services case

Unless the exigencies of the situation dictate otherwise
the Division would prefer that you continue to employ the

grand jury subpoena without first making an application to

the district court for special order even though you
anticipate that the witness will respond by motion to quash
Where you find it necessary to make the application to the
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court it would appear that an in camera ex parte showing that
the information sought is or may be relevant to an ongàing
investigation that is properly within the grand jurys juris
diction and is not sought primarily for any other purpose
is all that is necessary Cf In re Grand Jury Proceedings
Larry Smith 579 F.2d 836 3rd Cir 1978

It is also the Divisions position that rulings adverse
to the witness are not appealable orders United States

Ryan 402 U.S 530 1971 The Court of Appeals for the
Ninth Circuit however denied our motion to dismiss the
appeal in TRW Gren supra based in part on that ground

Please notify Ezra Friedman Office of Legislation
6333949 of favorable and adverse rulings on this point

Criminal Division
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CIVIL DIVISION

Acting Assistant Attorney General Stuart Schiffer

Copeland Martinez Nos 772059 and 772060 C.A.D.C
July 24 1979 DJ 35l6843

Title VII D..C Circuit Upholds Award
Of Attorneys Fees to Government In

Title VII Case Where The Plaintiff Has

Brought Suit In Bad Faith

Although the general rule is that each litigant must pay
his own attorneys fees there is well settled exception at

common law permitting an award to the prevailing party if the

losing party brings the action in bad faith Title VII how
ever provides that fees may be awarded to prevailing parties
other than the Employment Opportunity Commission or

the United States In this case the district court found that

plaintiff had acted in bad faith and awarded attorneys fees to

the Government Plaintiff did not challenge the finding of bad
faith on appeal but argued instead that the language of Title
VII barred an award to the Government under any circumstances
In comprehensive opinion the D.C Circuit has sustained the

award holding that Title VII does not supplant the bad faith
rule The Court emphasized the need to protect the judicial
process as well as the parties from abuse

Attorney AliceMattice Civil Division
FTS 6333259

Hiatt Grain Feed Inc Bergland No 781170 0th Cir
July 16 1979 DJ 56295

Agricultural Price Supports Tenth
Circuit Upholds Agriculture Departments
Extension Of Price Support Program To

Grain Cooperatives

By statute the Agriculture Department is authorized to

make available price support to producers i.e farmers
In 1977 Secretary of Agriculture Bergland decided to permit
grain producers cooperatives to obtain price support loans

on grain pooled by cooperative members so long as the proceeds
of the loans were passed through to the members within short

time class of private grain dealers including major inter
national concerns such as the Continental Grain Company and

Cargill Inc filed this lawsuit challenging the Secretarys
inclusion of cooperatives within the price support program
The private grain dealers contended that the Secretary had
acted beyond his statutory authority that his decision was

arbitrary because it gave an unfair competitive advantage to

cooperatives and that the proper procedures had not been
followed The district court upheld the Secretarys decision



464

VOL 27 AUGUST 17 1979 NO 16

and the Tenth Circuit has just affirmed

The court of appeals accepted our argument that by provid
ing price support to cooperatives the Secretary was making
support available to farmers as statutorily requlred The
court also agreed with our view that the record demonstrates

reasoned decision after consideration of all relevant factors
The Tenth Circuits decision should be of great help to the

Agriculture Departments policy of expanding farmers market
ing options through the use of cooperativeoperated grain pools

Attorney John Cordes Civil Division
FTS 6333426

Marshall Stoudts Ferry Preparation Co No 782364 3rd Cir
July 19 1979 DJ 236452242

Mine Safety Act Third Circuit Gives

Expansive Reading To Statutory Defini
tion Of Mine And Rejects Constitu
tional Challenge To Warrantless Inspec
tion Provisions Of Mine Safety Act

The Third Circuit upheld the district courts finding that

Congress intended to expand the definition of mine in the Mine
Safety and Health Amendments Act of 1977 so as to cover coal

preparation facilities

In addition the Court ruled that the Mine Safety Act was

distinguishable from OSHA and the situation In Marshall
Barlows Inc L136 U.S 307 1978 because the Mine Safety Act

covers single pervasively regulated Industry and provides
procedural protections to mine operators.- Consequently the

court rejected constitutional challenge to the Acts provi
sions permitting safety inspections of mines without search
warrants

Attorney Douglas Letter
FTS 6333427
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Providence Journal Co FBI Nos 791056 and 79J067 1st Cir
July 27 1979 DJ 1115123370

Freedom Of Information Act First

Circuit Holds That FBI Records Based
On Electronically Intercepted Conversa
tions Are Exempt From Disclosure Under

Exemption 7C Of The FOIA

The Providence Journal filed an action in the district

court seeking disclosure under the Freedom of Information Act
U.S.C 552 of some 2000 FBI documents based on private

conversations electronically intercepted without search
warrant by the FBI between 1962 and 1965 in the course of an

investigation into organized crime matters The Government

argued inter alia that these FBI records are exempt from dis
cidsure under exemption 7C of the FOIA which protects against
an unwarranted invasion of personal privacy The district
court nevertheless ordered that the bulk of these FBI records
must be disclosed

On appeal the First Circuit has just reversed the judgment
of the court below holding that all of these records may

properly be withheld under exemption 7C The court of appeals
reasoned that in balancing the private and public interests
under that exemption the court must not ignore the fact that

Congress itself has expressly considered the privacy of these

kinds of records in enacting Title III of the Omnibus Crime

Control and Safe Streets Act of 1968 18 U.S.C 25l02520
Indeed Congress by passing Title III has already balanced
the same kind of factors that must be balanced under Exemption7C and Its conclusions that the privacy of these kinds of

records must be protected Is controlling under Exemption 7C
given the circumstances of this case

Attorney Michael Jay Singer
FTS 6333159

Stritzl United States Postal Service No 771200 10th Cir
July 13 1979 DJ 351321

USFS Personnel Tenth Circuit Holds
That Discharge Of Postal Service Proba
tionary Employee Does Not Require
Prior Hearing

Plaintiff probationary employee with the United States
Postal Service was discharged from his position without prior
hearing He challenged the discharge arguing that it violated

provision of the Postal Service Reorganization Act requiring



466

VOL 27 AUGUST 17 1979 NO 16

that employees be afforded an opportunity for fair hearing
on adverse actions and alternatively the Fifth Amendment
The constitutional claim was based upon an adverse employment
recommendation The Tenth Circuit in affirming the district
court held that the statutory language did not cover proba
tionary employees and that the plaintiff had not been deprived
of liberty interest giving rise to constitutional protection

Attorneys William Kanter Civil Division
FTS 633335L

Alice Mattice Civil Division
FTS 633 3259

Wright United States of America No 772265 9th Cir
June 25 1979 DJ l57_LL_283

Federal Tort Claims Act Question Of
Federal Liability For Negligence Of
Corporation That Borrowed Money From
Government

Plaintiffs child was injured in swimmingpool accident
because of the swimmingpool operators negligence The
operator was insolvent but it had borrowed funds from the
Government through one of the federal lending agencies
Plaintiffs therefore sued the Government under the Federal Tort
Claims Act for damages caused by the negligence of the borrow
ing corporation The district court entered summary judgment in
favor of the Government On appeal the Ninth Circuit has just
affirmed holding that under the authority of United States
Orleans L25 U.S 807 1976 the Government cannot be held
liable for the negligence of borrowing corporation under
these circumstances

Attorney Robert OLeary United States Attorney
for the of Montana
FTS 5856101
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CIVIL RIGHTS DIVISION
Assistant Attorney General Drew Days III

Illinois Tools Works Inc Marshall Nos 77C2835 7824267th Cir DJ 17023125

Executive Order 11246

On July 20 1979 the Court of Appeals for the Seventh
Circuit ruled againstour position It declared invalid certain
Labor Department regulations which allowed firms to be debarred
prior to full hearing based upon preliminary findings of non-
compliance with Executive Order 11246 The operational impact ofthis ruling will probably be minimal since compliance authorities
seldom if .ever used the mechanism held unlawful The rulingwill however influence the scope .of new compliance regulationsthat are being prepared by the Labor Department regulations that
we have been urging Labor to promulgate as quickly as possible

Attorney Cynthia Drabek Civil Rights Division
FTS 6333875

United States U.S District Court for the Southern District of
Alabama Nos. 792773 792772 5th Ci.r. DJ 169314

School Desegregation

On July 30 1979 we filed petition for writ of man
damus in the Fifth Circuit asking that the court of appealsissue the writ compelling Judge Brevard Hand to comply with
its mandate that the Marengo County schools be desegregated bythe 197980 school year On May 18 Judge Hand stayed his priororder which had directed the Marengo County Board of Education to
implement our proposed student assignment plan pending SupremeCourt action on the Boards petition for certiorari On July 11our secondmotjon to vacate the May 18 stay was denied In our
papers filed with the Fifth Circuit we also asked the court in
the alternative to summarily reverse the July 11 denial and im
mediately vacate the district courts stay

Attorneys Josh Bogin Civil Rights Division
FTS 6333821
Burtis Dougherty CivilRights Division
FTS 6334749
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United States American Future Systems Inc et al
CA No 781517 DJ 18872--i

Equal Credit Opportunity Act

On July 31 we filed response to motion for the entry
of Pretrial Order and supporting memorandum submitted by de
fendants an ECOA case Defendants announced that the reason

for filing lengthy memorandum was to provide the Court with

background information prior to pretrial conference scheduled
for August In their paper defendants argue that their

racially discriminatory credit practices do not violate the Act

because the activities come within the Special Purpose Credit

Program exemption of the statute 15 U.S.C Section 1691c
and regulations 12 C.F.R Section 202.8 that we have been

unreasonable in our discovery demands and that by contract
ing former employees we have impaired their ability to prepare

defense As far as we know this is the first time that the

question of Special Purpose Credit Programs has been raised in

an ECOA suit and we expect that the issues will be the focus of

defendants case at trial

Attorneys Walter Gorman Civil Rights Division
FTS 6334713
Diane Dorfman Civil Rights Division
FTS 6333821
Terry Milton Civil Rights Division
FTS 6332191

Ellis United States No 781837 DJ 144621266

18 U.S.C 242

On July 31 1979 we filed in the Supreme Court our

opposition to the petition for certiorari in which six Phila
delphia police officers are challenging their convictions for

conspiracy in violation of 18 U.S.C 242 stemming from their
coercive interrogation of suspects and witnesses in irvestiga
ting the October 1975 firebombing of the home of Puerto Rican

family Among the victims was Ronald Joseph Hanley whom we

successfully prosecuted for the fireboinbing and who has

certiorari petition pending The petitioners in Ellis claim
that there was insufficient evidence of conspiracy to support
their convictions and that the district court erred in granting

immunity to two government witnesses

Attorney Mickey Matesich Civil Rights Division
FTS 6334493
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CRIMINAL DIVISION
Assistant Attorney General Philip Heymann

United States The Allied Towing Company No 77-2300 4th
Circuit June 20 1979 DJ 6279158

Federal Maritime Jurisdiction Fourth Circuit Ruled
That Federal Jurisdiction Exists In Prosecutions
Under 18 U.S.C 1115 In Instances Where Concurrent
Jurisdiction May Also Exist In The State Court

Double Jeopardy Fourth Circuit Ruled That Jeopardy
Did Not Attach To Case Where District Court Dismissed
Indictment On Jurisdictional Grounds Even After
Receiving All Evidence

The Allied Towing Company in 1977 instructed two employees
to perform welding upon company barge which was used for the
transportation of petroleum products The company failed to
obtain gas-free certificate on the barge. prior to such
welding as required by Coast Guard regulations While virtually
empty the barge contained residual gases from crude oil which
ignited from the heat of the welding torch This resulted in

an explosion which killed two injured several others and caused
extensive property damage

The court held that 18 U.S.C 1115 reaches homicides com
mitted within the general admiralty jurisdiction of the Federal
courts and the district court had jurisdiction to convict Allied
for violating the statute on the navigable waterway of the
Elizabeth River even though concurrent jurisdiction may have
existed in the Virginia Statecourts

The court also held that Allieds conviction on super
seding indictment and stipulated facts did not subject it to
double jeopardy even though the district court had dismissed the
first indictment for failure to state jurisdictional facts after
receiving all evidence through the stipulation because the
district courts ruling touched on none of the merits of the case
and only addressed Allieds motion to dismiss for lack of

jurisdiction

Attorney Paul Gorman Criminal Division
FTS 7247094
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James Moorman

WATCH Harris ____ F.2d ____ Nos 797030 and 797100
2d Cir June 25 1979 DJ 90141920

National Historic Preservation Act

This case involves an urban renewal project to

rehabilitate the downtown area of Waterbury Connecticut
The project is being financed by HUD under LoanandCapital
Grant Contract with the Waterbury Urban Renewal Agency WURA
Underthe contract which was entered into in 1973 WURA

agreed not demolish any buildings acquire any property or

change the urban renewal plan without HUDs permission
Pursuant to the contract HUD in September 1978 approved
WURAs plans to demolish the remaining buildings scheduled
for demolition in the project area even though the keeper
of the National Register and the State Historic Preservation
Office had informed HUD that several portions of the project
area were eligible for the National Register In October
1978 WATCH citizen preservationist group sought an in
junction to stop HUD and WURA from demolishing any buildings
within the project area until HUD and WURA complied with
NEPA and the National Historic Preservation Act NHPA
The district court granted preliminary injunction on the

ground that HUD had clearly failed to comply with NEPA
The côurtheld that NHPA however did not apply On appeal
the Second Circuit affirmed the district courts holding
concerning NEPA but reversed the district courts decision
concerning the applicability of NHPA holding that so
long as HUD retains significant control over the project
it has duty under Section 106 of NHPA to review its

decisions for any effect they may have on structures listed
in the National Register

Attorneys John Zimmerman Nancy Firestone
and Robert Klarquist Land and

Natural Resources Division FTS 6332757/
2731
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People of the State of California Kieppe ____ F.2d
____ No 762807 9th Cir July 1979 DJ 901181146

Res Judicata

The Ninth Circuit by memorandum opinion affirmed
judgment dismissing on the ground of res judicata

suit by the State of California seeking to enjoin the
Secretary of the Interior from implementing his decision
to accelerate oil and gas leasing and from conducting
OCS Sale 35 offshore southern California The court held
that the claims could or should have been asserted in People
of the State of California Morton 404 F.Supp C.D
Calif 1975 appeal pending 9th Cir No 761431 which
in essence sought the same injunctive relief

Attorneys Jacques B.Gelin Raymond
Zagone and William Cohen
Land and Natural Resources
Division FTS 6332762/2748/2704

United States Emma Kane ____ F.2d ____ No 796050
2d Cir July 12 1979 DJ 6252234

Administrative Law

Emma Kane had constructed fence in Manhasset
Bay to prevent trespassing on her private pier Later
she applied to the Corps of Engineers for permit for
the fence The Corps did not act on her application for

permit but instead brought this action on the ground
that in the absence of such permit Emma Kane did not
have the authority to construct the fence thereby obstructing
the public right of free access along the shore The district
court agreed with the Corps and directed the removal of the
fence The court of appeals reversed holding that the
Corps of Engineers is required to act upon Ms Kanes
application for permit and that until it does there
is no basis for review of the agencys determination
that the public has right of free access along the shore
The case was remanded to the Corps of Engineers for such
further administrative proceedings as might be appropriate

Attorneys United States Attorneys Office
Carl Strass and Martin Green
Land and Natural Resources Division
FTS 6334427/2827
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Montana Power Co EPA and Northern Cheyenne Tribe andNorthern Plains Resource Council ____ F.2d ____ Nos772521 and 772253 9th Cir July 16 1979DJ 90523798

Clean Air Act

In these consolidated cases the Ninth Circuitreversed the district courts decision 429 F.Supp 683and affirmed EPAS determination Specifically the courtof appeals held that the district court erred in reversing EPAs determination that Montana Powers coalfiredelectric generating plants Coistrip Units and inMontana were subject to prevention of significant deterioration of air quality PSD review and permittingunder its regulations because construction had not commencedbefore June 1975 and the EPA had not erred in concluding that Montana Power had not commenced constructionof the units before August 1977 under Section 1692of the 1977 Amendments to the Clean Air Act thus subjectingthem to PSD review

Attorneys Larry Gutterridge and Jacques
Geliri Land and Natural Resources
Division FTS 6332762

Aluli Brown ____ F.2d ____ No 78136 9th CirJuly 1979 DJ 905l668

National Environmental Policy Act

The Ninth Circuit per curiam
reversed the district courts decision 437 F.Supp 602
enjoining the Secretaries of Defense and Navy to issueannual EISs with respect to the Navys use of the Hawaiianisland of Kahoolawe for target practice and related trainingoperations The annual EIS under the district courts
injunction had to accompany the Defense Departments annualrequest for appropriations used to fund such operations atKahoolawe The court of appeals relying on Andrus Sierra
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Club S.Ct No 78625 Jun 11 1979 held that Section
1022 of the National Environmental Policy Act did
not require EISs for an agencys request for appropriations

Attorneys Charles Biblowit and Dirk
Snel Land and Natural Resources
Division FTS 6332769

Bennett Hills Grazing Association et al United States
et al ____ F.2d ____ No 794397 9th Cir July 18
1979 DJ 90142054

National Environmental Policy Act

The district court enjoined the Bureau of Land
Management from proceeding with the preparation of final
environmental impact statement until the plaintiffs were
allowed 90 days in addition to the 30 days originally
allowed by the Bureau in which to comment on the draft
statement The Bureau filed an emergency motion seeking to
vacate the injunction and to dismiss the action The
court of appeals held that the plaintiffs had presented
no exceptional facts which would warrant departure from
the general rule that the courts may not interfere with
an agencys procedures in formulating an environmental impact
statement Accordingly the court vacated the injunction
and remanded the cause to the district court with instructions
to dismiss without prejudice however to such judicial
review as may be appropriate upon completion of the agency
action

Attorneys Martin Green and Dirk Snel

Land and Natural Resources
Division FTS 6332827/2769
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State of Wyoming et al Cecil Andrus et al
____ F.2d ____ No 772031 9th Cir July 18 1979
DJ 9014889

Indemnity Lands Administrative Law

The court of appeals affirmed the ruling of
the district court that the State of Wyoming was not entitled
to receive indemnity lands in lieu of those portions of
its school lands sections traversed by the Union Pacific
rightofway The State had contended that such portions
of its school lands sections were otherwise disposed
of within the meaning of the Wyoming Enabling Act and
therefore that it was entitled to select indemnity lands
In concluding that the State was not entitled to select
indemnity lands the court of appeals noted that Congress
had provided that abandoned rightsofway would automatically
revert to the State under 43 U.S.C 912 and that Interiors
administrative.interpretation that states were not entitled
to indemnification in such circumstances had been followed
without challenge for 80 years

Attorneys Michael McCord and Robert
Klarquist Land and Natural
Resources Division FTS 6332774/2731
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