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CLEARINGHOUSE

Assistant United States Attorney Robert Jupiter

Southern District of New York would like to share method

he used to promote settlement of the judgment in United

States Paul Brown and Telephone Co 71 Civ 3294

In 1975 the Attorneys Office for the Southern District

of New York obtained civil judgment against Paul Brown

or more than one and half million dollars Intensive

investigations both here and abroad failed to reveal distrain

able assets therefore the judgment was unenforceable and

no money was collected

After lengthy negotiations settlement proposal was

obtained however it was felt that the interest of the United

States could be better protected by obtaining collateral

income agreement

Although collateral income agreements are frequently

used in the settlement of tax cases we know of no situation

where it has been applied in strictly civil matter At the

threshold of enforcement of collateral income agreement in

the case of nontax judgment thereare strictures contained

in the Tax Reform Act of 1976 that put veil of privacy

around the income tax return of the taxpayer In order to make the

collateral income agreement enforceable as part of the

stipulation of settlement the debtor was required to

submit his tax returns to the United States Attorneys Of ficØ

Further in tax situation the Internal Revenue Service

monitors the collateral income agreement In nontax case

it will be necessary for the United States Attorneys Office

to monitor the collateral agreement Although this poses an

additional burden for the United States Attorneys Office

the use of such an agreement enhances the prospect of settle
ment
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POINTS TO REMEMBER

In the first case of its kind in the country jury

convicted Milton Teplin New York City attorney of

four counts of Fraud by Wire and four counts of Mail Fraud
In this case Teplin offered to supply eight million dollars

face value of preWorld War II German Foreign Currency Bonds to

bank in Charlotte North Carolina as collateral for

loan For this the defendant was to receive 1.6 million

dollars

On numerous occasions in both letters and in telephone

conversations Teplin made false statements as to the origin

of the bonds and their value as negotiable securities The

evidence disclosed that the bonds were ordered by Teplin

from his source Harry Lebensfeld Lebensfeld actually

purchased the bonds and shipped them from East Berlin behind the

Iron Curtain Authorities from the Federal Debt Administra

tion of Bad Homburg Federal Republic of Germany testified

that the 29 suitcases of bonds involved in this case were

initially looted by the Russian occupation forces during

the Allied Invasion of Berlin in May 1945 and therefore

were incapable of being redeemed and validated and conse

quently were worthless

In the course of trial preparation it was

necessary for Assistant United States Attorney Harold

Bender Western District of North Carolina to take deposi
tion of foreign officials in Switzerland The results of

that deposition were admitted in evidence in the trial

of this case The request for the making of the deposition

was made under the treaty between the United States and

Switzerland on mutual assistance in criminal matters 27

UST 2019 The defense attorneys declined the opportunity

to go to Switzerland to participate in the taking of the

deposition
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CIVIL DIVISION

Acting Assistant Attorney General Alice Daniel

Bell Helicopter Co United States No 77-1970 9th Cir
August 29 1979 DJ 157-8-523

Tort Claims Act Ninth Circuit Rules
That Government May Not Be Sued Under
The Tort Claims Act For Indemnity Or

Contribution Where The Underlying
Claim Is Barred By The Feres Doctrine

serviceman injured in helicopter crash in Vietnam
sued the helicopter manufacturer The manufacturer impleaded
the United States as third party defendant and sought
indemnity and contribution Thedistrict court dismissed the

third party claim against the United States and the Ninth
Circuit has just affirmed The court of appeals agreed with

our view that the Supreme Courts decision in Stencel Aero

Engineering Corp United States 431 U.S 666 1977 barred

any indemnity claim against the United States based on tort

theory The court also ruled as we had argued that the

manufacturers contract-based indemnity claimwas cognizable
only in the Court of Claims since the claim was for more than
$10000 and only under the Tucker Act not the Tort Claims
Act

Attorney John Cordes Civil Division
FTS 633-3426

Chrysler Schlesinger No 76-1970 76-2238 3rd Cir
August 31 1979 DJ 145-15-790

Freedom Of Information Act Third Circuit
Remands Reverse Freedom Of Information Case
To Agency But Reaffirms Holding That
Judicial Review In Such Cases Is To Be
On The Basis Of The Agency Record Alone

This case was remanded to the Third Circuit by the Supreme
Court following that Courts decision which held that FOIA

exemptions are not mandatory The case was remanded so that
the Third Circuit could rule on the scope of the Trade Secrets
Act 18 U.S.C 1905 which appears to prevent release of

certain commercial information and the relationship between
that Act and the FOIA primarily concerning exemption After

calling for supplemental briefs from the parties the Third
Circuit chose not to rule on these issues but instead to

remand to the Department of Labor for it to make the initial
determinations in agency proceedings In doing so however the
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Third Circuit noted that the Supreme Court had not questioned
its prior conclusion that review of reverse FOIA agency deter
minations are not to be de novo but solely on the basis of the

agency record as the Government had argued

In an identical case General Dynamics Marshall the

Eighth Circuit has called for supplemental briefs on these
issues and oral argument on September 11 1979

Attorney Douglas N..Letter civil Division
FT.S 633-3427

Jones Unknown Agents of the Federal Election Commission
No 77-2093D.C. Cir August 23 1979 DJ 145-11-212

Presidential Primary Matching Payment
Account Act D.C Circuit Rejects
Challenging Of FEC Investiga.tion Of
Presidential Campaign Contributions

LeRoy Jones several other individual coætributor to
the Committee to Elect Lyndon LaRouche CTEL. CTEL and the

United States Labor Party USLP sought damages and injunctive
relief against the Federal Election Commission an.4 various
membersof its staff after the FEC concludedon .the basis of

field interviews with CTEL contributors that Lyndon LaRouche
candidate for the 1976 Presidential nomination of the USLP

had not raised the requisite amount of contributions to qualify
for matching funds under the Presidential Primary Matching
Payment Account Act 26 U.S.C 9031-9042 1976 Plaintiffs
had asserted numerous constitutional statutory and commonlaw
claims out of both the fact that the Commission .cbnduted
field interviews at all and the manner in which the inter
views were conducted and the scope of the questions asked

The district court finding merit in none of the claims
denied injunctive relief and granted the FECs mOtion for

summary judgment

The D.C Circuit held tha.t 9036a when read in conjunc
tion with 9039b permits the FEC to conduct field interviews
as part of its task of certifying candidates eligibility to

receive primary matching funds where the candidates threshold
submission contains patent irregularities suggesting the

possibility of fraud Moreover U.S.C. 437ga2 authorizes
interviews of individual contributors in connection with an

investigation into whether candidates.principal campaign
committee has made false statements in matching funds submissions

As to the scope of the interviews the D.C Circuit said
the FECs authority under 9039b is broad and that the
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questions asked during interviews need only have some possible
bearing on the Conimissions responsibilities under the Act
The Court then upheld broad spectrum of questions as consis
tent with statutory responsibilities and the First Amendment
However questions pertaining to the political beliefs of con
tributors in the context of this case did not appear to bear

any relation to the FECs duties under the matching funds act
and the court reversed the grant of suiary judgment asto this

point

Finally the court of appeals upheld the district courts
dismissal of Fourth Amendment claims because the CTEL con
tributors consented to the FECs interviews The record except
with regard to one of the plaintiffs was devoid of any proof
that FEC agents used force or coercion to obtain financial
documents bank records or signed statements With regard to

the one plaintiff however the Court reversed

Attorney Howard Scher Civil Division
FTS 633-3331

Kyle ICC No 79-1307 Oswald ICC No 79-1345 .D.C Cir
Augus.t 2W1979 DJ Nos 154-107-79 and 154-19-79

Civil Service Court Of Appeals For The
District Of Columbia Circuit Upholds
Government Interpretation Of Savings
Clause To Civil Service Reform Act
0f1978

Without opinion the D.C Circuit in two separate orders
has adopted the governments construction of the savings clause
of the Civil Service Reform Act of 1978 With enactment of that

law P.L No 95-454 Oct 13 1978 judicial review of govern
ment personnel cases for the first time may be had by direct

petition to the courts of appeals The Act however contains

savings clause which remits to the old judicial review

procedures -- that is review in the district court or the

court of claims cases pending on the January 11 1979 effec-
tive date of the new Act To respond td the confusion that
developed over this provision resulting in multiple filings by
many plaintiffs we worked with the Merit Systems Protection
Board in developing model memorandum explaining our view that

any action that was initiated before January 11 is encompassed
by the savings clause and cannot be reviewed directly in the

court of appeals The D.C Circuit has adopted our view as had
the 7th Circuit in an earlier order and we are in the process
in connection with several similar cases now pending there of
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attempting to get the Court to publish our legal memorandum as

an appendix to one of its orders so as to facilitate the dis
position of cases in other circuits on more expeditious basis

Attorney Joseph Scott Civil Division
FTS 633-3395

Thibodeaux United States of America No 77-1030 5th Cir
August 17 1979 DJ 157-75-203

Tort Claims Act Fifth Circuit Affirms

Finding Of No Negligence By Air Traffic
Controllers In Case Involving Collision
Of Two Small Planes

The attorney pilot and passenger of one small plane
were killed when it collided immediately after take off on

clear day with another small plane just entering its landing
pattern They had just completed investigating another plane
crash case in which they were counsel tort claim for
$5000000 was brought against the United States on the ground
that the air traffic controllers had failed to warn the pilots
of the presence of the other plane had misinterpretedan
allegedly misleading radio communication and otherwise
followed improper procedures The government contended the

accident resulted from pilot negligence the pilots failure
to see and avoid each other giving an improper position
report and use of an improper take off pattern inter alia
After trial on liability the district court entered judgment
for the United States finding no controller negligence and

contributory negligence by the pilots inter alia

In one paragraph curiam order the Fifth Circuit
held the finding of no controller negligence was supported by
the record and was not clearly erroneous It therefore did
not pass on the remaining issues of contributory negligence
et al

Attorney Al Daniel Jr Civil Division
FTS 633-2786
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September 28 1979

CIVIL RIGHTS DIVISION
Assistant Attorney General Drew Days III

Caulfield Board of Education of the City of New York and
HEW No 77C2155 E.D.N.Y DJ 169527

Title VI and Title IX

On August 27 1979 the Court Weinstein filed its
memorandum opinion The Board and HEW had entered into
memorandum of understanding to resolve the alleged by HEW
discriminatory faculty hiring and assignment practices HEW
OCR had concluded that the Boards practices violated
Title VI and Title IX The plan submitted by the Board to HEW
requires the achievement of numerical goals within the several
community school districts which make up the city system and
the schools within each community school district In the area
of hiring and assignment of teachers thegoals are based on
race With respect to underrepresentation in the supervisory
ranks the goal is based on sex The plaintiffs complained that
the agreement violated many federal statutory and constitution1
provisions The Court dismissed the complaint concluding that
it is not called upon here to decide whether the BOard has
actually violated Title VI Title IX or the Constitution

Attorney Jeremiah Glassman Civil Rights Division
FTS 6333809

Armstrong Kline CA Nos 78172 78132 78133 E.D Pa
DJ 168628

Right of Educational Services to Handicapped Children

On September 1979 Judge Newcomer filed his Remedial
Order which concerns the right of certain handicapped children
to educational services extending beyond the usual 180day
school year The Order provides that such services must be pro
vided if regression caused by an interruption in educational
programming together with the students limited recoupment ca
pacity render it impossible or unlikely that the student will
attain the level of self-sufficiency and independence that
the student would otherwise be expected to reach The Order
included detailed guidelines for use in applying this.test The
United States had participated as amicus the decision has now
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been appealed to the Third Circuit by defendant state education
officials

Attorneys Len Rieser Civil Rights Division
FTS 6333478
Lucy Thomson Civil Rights Division
FTS 6333578

United States City of Philadelphia CA No 74400 E.D Pa
DJ 17.06229

Employment Discrimination

On September 1979 the District Court Weiner
.entered an order granting our motion for preliminary injunc
tion In its order the Court enjoined the City from using its

recentlyadopted physical performance test battery as selec
tion device for applicants for the position of police officer
The Court also enjoined the City from hiring the 225 police
officer recruits the City had intended to hire on September
1979 unless 56 or 25% of those recruits are female

Attorneys John Gadzichowski Civil Rights Division
FTS 6334134
Taylor Aspinwall Civil Rights Division
FTS 6333862

Santa and United States Colla No 751147 D.P.R DJ 168
651

Right to Treatment

On September 1979 Judge Juan Torruella denied the

entry of proposed consent decree This was the second time
the Court rejected an effort by the parties to resolve this

which deals with the right to treatment of juveniles in two

Puerto Rican institutions The Courts rationale for the
latest rejection was that the decree was allegedly too intru
sive into the Commonwealths juvenile justice system The

Court has set trial date of December but we are seriously
exploring the possibility of appeal

Attorney Robert Dinerstein Civil Rights Division
FTS 6333179
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United States Board of Public Instruction of St Lucie Co
CA No 701017 Civ S.D Fla DJ 169180

School Construction

On September 1979 we filed our response to the St
Lucie County School Boards petition to acquire land for con
struction of new elementary school Because the school dis
trict has been successfully desegregated and consultation
with University of Miami expert and cothmunity representatives
indicated no likely adverse effects we did not object to the

proposed new school We had approved construction of another

elementary school for identical reasons on May 14 1979 In

both instances defendants have agreed to submit proposed at
tendance zones and student assignment plans for approval in ad
vance of opening The school districtlike others in south

Florida is experiencing substantial growth

Attorney Howard Feinstein Civil Rights Division
FTS 6333814

Calderon McGee Waco I.S.D CA No W-74-CA-2l DJ 166-76-
37

Section of the Voting Rights Act

On September 10 1979 we mailed to the United States

Attorney for filing motion seeking leave to participate as
amicus curiae This is dilution lawsuit which is on remand
from the Court of Appeals The issue remaining to be decided
is whether the remedy approved by the district court i.e
plan whereby five board members are elected by district and two

at large has received Section preclearance The district
had previously submitted the plan for Section review but re
presented that the plan was courtordered plan and thus the

plan would not be subject to Section review The Court of

Appeals held that the plan was not court-ordered plan but
legislative enactment We expect our Motion to be filed during
the week of September 17 1979

Attorney Charisse Lillie Civil Rights Division
FTS 7247193
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James Moorman

Natural Resources Defense Council Inc United States Nuclear
Regulatory Commission NRDC Seamans F.2d ______
Nos 771489 7715766 and 781698 D.C Cir August 17 1979
DJ90141682

National Environmental Policy Act Energy
Reorganization Act

The court held that the district court had

jurisdiction under 28 U.S.C 2342 and 42 U.S.C 2239 to re
view NRCs decision not to seek licenses for 22 storage tanks
authorized infiscal years 1976 and 1977 for interim storage
of nuclear wastes generated by ERDAs nuclear weapons materials

program that the tanks were not for long-term storage
within the meaning of Section 2024 Of the Energy Reorganiza
tion Act of 1974 42 U.S.C 58424 and hence were not within
the licensing authority of NRC that ERDA violated NEPA

by not preparing an EIS on the specific tanks at Hanford
Washington and Savannah River South Carolina that considered

specific design and safety features that could be incorporated
in the tanks whichNRDCfirstraised in aletter to the

agencyafter the cothmenf period in the draft EISs had passed
and before the final EISs were issued 4- ERDA did not have
to prepare an EIS on alternative tank typeand storage
technique and thatno injunction against completion of
the double-shell tanks would be issued pending.prepar.a.tion
of the EISs particularly since the new tanks are needed to
replace older single-shell tanks which are currently leaking

Attorneys Jacques Gelin Carl Strass and
William Cohen Land and Natural
Resources Division FTS 6332762/
4427/2704 and Staff of Solicitor
General

State of California and California Coastal Zone Conservation
Commission Kleppe and Exxon Corporation _____ F.2d _____
Nos 782363 782617 and 782922 9th Cir August 20 1979
DJ 901181200

Clean Air Act

In reversing the district court the Ninth Circuit

concluded that the lower court did have jurisdiction to review
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review EPAS determination that the Clean Air Act should apply
to certain activities of oil companies on the outer continental

shelf 3.2 miles off Santa Barbara County California Accord
ingly it dismissed petitions for review and remanded the cases
for further proceedings after concluding that EPA did not
have authority over OCS air quality control because such

authority would conflict with authority Congress had given the

Secretary of the Interior over OCS activities

Attorneys Patrick Cafferty and Jacques
Gelin Land and Natural Resources

Division FTS 6335125/2762

Plateau Inc Dept of the Interior ______ F.2d ______
No 781415 10th Cir August 17 1979DJ 901181203

Administrative Law Mineral Leasing Act

The Tenth Circuit affirmed grant of summary
judgment which had invalidated the regulations of the Secretary
of the Interior limiting the sale of royalty oil to small
business enterprises Plateau had argued that such narrow
limitation could not be squared with the OMahoney Amendment
to the Mineral Leasing Act of 1970 which stated that the

public interest would be served by sales of royalty oil to

those refineries not having their own supply of crude oil
The court examinedthe legislative history of the OMahoney
Amendment the Secretarys past administrative practices and
other authorities concluding that the Secretary had exceeded

his discretion in so narrow reading of the statute

Attorneys Anne Almy and Edward Shawaker
Land and Natural Resources Division

FTS 6332855/2813
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Mississippi Power Light Co et al United States
Nuclear Regulatory Commission et al _____ F.2d

_____ Nos 781565 781871 and 782200 5th Cir
August 24 1979 DJ

National Environmental Policy Act Fees

On petitions for review of licensing fee schedule
adopted by the NRC the Fifth Circuit rejected all challenges
by certain public utility companies and nuclear plant
operators and upheld the fee schedule in its entirety
The fee schedule in question sets forth the fees to
be charged by the NRC for recovering the costs of processing
applications permits and licenses as well as the
costs arising from health and safety inspections and
statutorily mandatedenvironmental and antitrust reviews
The petitioners initial contention was that the NRC
was powerless to assess any fees against applicants
since all the NRCs activities are supposedly conducted
in the public interest rather than in the applicants
interest therefore it was argued the charges would
constitute tax instead of fee Rejecting this
contention the court ruled that federal agency could
charge for its services whenever benefit not shared

by other members of society was bestowed on an identifiable
recipient incident to voluntary act of the applicant.
The court in construing the Independent Offices Appropria
tion Act bAA also ruled that the NRC was not required
to segregate public and private benefits and that it

could recover the full cost reasonable approximations
not precise calculations of providing service to

private beneficiary regardless of whether that service
might simultaneously benefit the public in some manner
More specifically the court upheld the power of the NRC
to recover the full cost of conducting rout.ine plant in
spectioris conducting environmental reviews and preparing
EISs under NEPA holding uncontested permit and licensirl9
hearings and providing general administrative and technical
support for various inspection and licensing funct.ions
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The issue with respect to the Department of the Interior
is pending before the Tenth Circuit in Alumet Andrus
No 781546 decision pending

Attorneys NRC Staff

Pieper United States _____ F.2d _____ No 781884
8th Cir August 30 1979 DJ 1394

Fourth Amendment

The Eighth Circuit affirmed the district courts
dismissal of motions brought by pesticide applicator to

quash search warrant suppress seized evidence and enjoin
further investigatory interviewing by EPA agents prior
to the initiation of either criminal or civil proceedings
in connection with pesticide misuse violations allegedly
committed by the applicator The court of appeals held

that the district court did not abuse its discretion by

failing to grant such extraordinary relief at the pre
enforcement stage By the time this appeal was heard
an administrative enforcement action had been initiated
The court of appeals found that Pieper had failed t.o establish

that the search had been conducted in callous disregard
of his Fourth Amendment rights or that he would suffer

irreparable harm if the evidence were not immediately
suppressed The court concluded that Pieper had an adequate

legairemedy following the completion of the administrative
action

Attorneys Nancy Firestone and Edward
Shawaker Land and Natural

Resources Division FTS

6332757/2813

United States City of McAlester Oklahoma F.2d

No 761455 10th Cir August 14 1979 DJ 902116989

Indians Condemnation
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The Tenth Circuit sitting en banc on rehearing
reversed 4to3 the court panels decision favoring
the United States The United States brought. this action
on behalf of the Chocta and ChickÆsaw Nations to enjoin
McAlesters use of waterworks easement across unallotted
tribal property which the City acquired by condemnation
in 1903 On rehearing the court held that the United
States was not an indispensable party to the original
condemnation proceedings since Congress had removed the

restraints on alienation of tribal party prior to 1903
The court rejected the governments argument that the

1898 Curtis Act permitting municipality to condemn
tribal property only applied to allotted lands Because
of the general provision in the Curtis Act the court
found the specific provision of the tribal patent precluding
alienation of property to be nonapplicable The legislative
history and the statutory language according t.o the court
showed that Congress intended to consent to aöquisit.ion

by towns of all necessary Indian lands through condemnation
The case was remanded to the district courts consideration
of whether the Citys present uses of the easement for

recreational and commercial purposes violated the terms
of the waterworks easements The three dissenters adhered
to the earlier panel opinion holding that the United
States was an absent but indispensable party t.o the 1903

condemnation proceedings and t.hat the Curtis Act did

not allow municipal condemnation of unallotted tribal

property

Att.orneys Maryann Walsh ahd Jacques Gelin
Land and Natural Resources Division
FTS 6334168/2762

Environmental Defense Fund Higginson _____ F.2d _____
No 791028 D.C Cir August 30 1979 DJ 90141856

In rv en ion

The court affirmed the dist.rict courts denial of

intervention to five local water districts in per
curiam opinion Judge MacKinnon dissenting The basic
action seeks to compel.an EIS on federal water project.s
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and operations in the Colorado River Basin In considering
when substate entity may intervene in suit in which the

State is already party the court first rejected the district
courts application of the stricter compelling interest

test for intervention articulated in NewJersey New
York 345 U.S 369 That test the cOurt held was 1imited
to actions under the Supreme Courts original jurisdiction
and did not extend to suits in federal district court
Intervention was properly denied under the parens patriae
principle since the water districtshad failed to show that
their interests were not adequately represented by the

State The opinion was without prejudice to the district

courts reconsidering and permitting intervention if the

State does not adequately represent interests of the water
districts

Attorneys Maryann Walsh and Robert

Klarquist Land and Natural
Resources Division FTS

63.34168/2731

Babcock and Sh.ipp The Secretary of the Interior opinion not

for publication 9th Cir August 31 1979 DJ.90ll8l209

Mining Withdrawals

Babcock and Shipp had entered mining claims
on land which the Corps of Engineers had purchased
for use in conjunction with lockanddam project
The BLM in an ex parte decision held the entries void as

did the IBLA and the district court The court of appeals
affirmed finding that no hearing was necessary because

there was no factual dispute

Attorneys Edward Shawaker and Carl Strass

Land and Natural Resources Division
FTS 6332813/4427
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United States Henrikson unreported pretrial order
No 9912 Civ E.D Cal May 1979 DJ 90111991

Trespass damages for void mining claim

In May 1964 the district court sustained
June 1963 decision by the Secretary of the

Interior that sand and gravel placer mining
claim made in 1953 on public lands in Squaw Valley
California was void for lack of discovery Henrikson
Udall 229 F.Supp 510 The Ninth Circuit affirmed
350 F.Supp 949 1965 and the Supreme Court denied
certiorari 384 U.S 940

In August 1966 complaint was filed to

eject defendants from the land covered by their
voided mining claims and to recover damages for

their occupancy

The defendants asserted that they had valid
mill site location as to the land involved The notice
of the mill site location was recorded in December
1967 The land was withdrawn from appropriation by
an executive order of March 12 1959

In January 1971 the district court granted
partial summary judgment for the United States ruling
that the mill site location was invalid and that the

United States was entitled to recover possession of
the land An appeal was taken by defendants and the

court of appeals again sustained the decision of the

district court Once again the Supreme Court denied
certiorari 414 U.S 976

Thereafter the district court proceeded to

address the issue of defendants liability for damages
for their occupancy Based upon briefs submitted by
the parties prior to trial on the issue of damages
the district court ruled that the measure of damages
for such an occupancy is the fair rental value of the

property for its highest and best use as evidenced
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by rents paid for comparable lands or other admissible
methods United States Bernard 202 728 731732
9th Cir 1913 Also the court ruled that liability
for the fair rental value commenced on the date the

Secretary of the Interior ruled that the mining loca
tion was null and void June 1963

The case was subsequently settled without
trial for the payment of $30000.00 by defendants

Attorney Assistant United States Attorney
Charles OConnor E.D
Cal FTS 5562245

National Environmental Policy Act Negative
Determination Administrative Record
Jurisdiction

Get Oil Out Andrus _____ F.Supp _____
No CV78l721HP C.D Calif July 26 1979
DJ 90141839

Plaintiffs challenged the Department of the

Interiors decision that specific environmental impact
statements EISs were not required on it.s approvals for

the development of two oil and gas production platforms in

the outercontinental shelf of the Santa Barbara Channel
The administrative record showed two det.erminations by
Interior the platforms and related facilities
would not have significant affect on t.he environment
and even if they would they were sufficiently
considered in other EISs Interior prepared on OCS

development in the Channel Accordingly Interior
concluded additional EISs were not required

The court focussed broadly on the entire
administrative record As it framed the issue this
court must decide whether acted unreason
ably or arbitrarily and capriciously in making findings
of no significant impact given the administrative
record before it at the time of decision The court

upheld Interiors decision
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The court also held contrary to the position of
the intervenor defendants oil companies that the OCS
Lands Act Amendments of 1978 did not eniove its juris
diction over this matter and put it ir the courts of

appeals The court reasoned the jurisdictional
amendments were not retroactive and this suit was filed
before the amendments and plaintiffs challenge
compliance with NEPA not the OCS Lands Act

Attorney William Cohen Land and Natural
Resources Divisior FTS 6332704
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FEDERAL RULES OF APPELLATE PROCEDURE

Rule 9c Release in Criminal Cases
Criteria for Release

The defendants moved in the district court for release
on bail pending their appeal from convictions of violations
of the federal racketeering laws In applying the standards
set out in the Bail Reform Act as required by Rule 9c
the trial judge first determined that the danger of pecuniary
harm as well as physical danger was clearly contemplated
as factor in determining danger to the community within
the meaning of the Act The trial judge than denied the
motions for release solely on the ground that no set of
conditions could assure that the defendants would not pose
danger to the community

The defendants renewed their motions in the court of

appeals The Court initially rejected the Governments
contention that only clear abuse of discretion justifies
reversal of trial courts order denying bail and adhered
to the view that courts of appeals must independently assess
the merits of applications for release on bail pending
appeal denied by the trial courts

Applying this standard in its review of the defendants
motions for release the Court concluded that defendants
propensity to commit crime generally even if the resulting
harm would not be solely physical may constitute sufficient
risk of danger to come within the contemplation of the
Reform Act

Motions for release on bail pending appeal denied

United States Anthony Provenzano and Thomas Andretta
Nos 791912 and 791913 3rd Cir August 21 1979
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 8b Joinder of Offenses and of Defendants
Joinder of Defendants

Nine appellants appeal from their convictions under
18 U.S.C l961-l968RICO Additionally all appellants
were convicted on assorted narcotics charges one was also
convicted of receipt and transportation of stolen property
and mail fraud and one was also convicted of mail fraud
and unlicensed dealing in firearms The governments evidence
showed significant heroin distribution business and
large-volume stolen property fencing operation involving
many of the same participants

In rejecting the governments theory of the case
that these were not discreet criminal ventures but merely
separate departnients of unitary criminal enterprise
the court held that RICOs central aim is to prevent and

punish the financial infiltration and corrupt operation
through patterns of racketeering activity of legitimate
business operations affecting interstate commerce and may
not also be applied to persons engaged in what the govern
ment termed criminal enterprise Since the RICO convic
tions were reversed the court also reversed and remanded
the convictions on all other counts on grounds of misjoinder
under Rule 8b since the enterprise was the only link
which connected all of the appellants and all of the

violations

Affirmed.

United States Carl Sutton Jr et al. F.2d
No 785134567894123 6th Cir September 1979
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LISTING OF ALL BLUESHEETS IN EFFECT

DATE AFFECTS USAN SUBJECT

TITLE

52378 thru Reissuance and Continuation in

Effect of BS to U.S.A Manual

Undtd 11.200 Authority of Manual A.G Order

66576

93076 12.200 Advisory Committee of U.S
Attorneys Subcommittee on

Indian Affairs

62177 13.100 Assigning Functions to the

Associate Attorney General

62177 13.102 Assignment of Responsibility
to DAG re INTERPOL

62177 13.105 Reorganize and Redesignate Office

of Policy and Planning as Office

for Improvements in the

Administration of Justice

42277 13.108 Selective Service Pardons

62177 13.113 Redesignate Freedom of Information

Appeals Unit as Office of Privacy
and Information Appeals

62177 13.301 Director Bureau of Prisons

Authority to Promulgate Rules

62177 13.402 U.S Parole Commission to replace
U.S Board of Parole

Undtd 15.000 Privacy Act Annual Fed Reg
Notice Errata

12578 15.400 Searches of the News Media

81079 15.500 Public Comments by DOJ Emp Reg
Invest Indict and Arrests

42877 16.200 Representation of DOJ Attorneys

by the Department A.G Order

63377

83077 19.000 Case Processing by Teletype with

Social Security Administration
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DATE AFFECTS USAM SUBJECT

11878 111.901 New Request Form for Authorization

to Apply for Compulsion Order

Immunity

71478 114.210 Delegation of Authority to Conduct

Grand Jury Proceedings

TITLE

10378 23.210 Appeals in Tax Case

TITLE

Undtd 34.000 Sealing and Expungement of Case

Files Under 21 U.S.C 844

TITLE

112778 41.200 Responsibilities of the AAG for

Civil Division

91578 41.210 Civil Division Reorganization

41.227

4179 41.300 Redelegations of authority in Civil

41.313 Division Cases

5578 41.313 Addition of Direct Referral Cases
to USAM 41.313

4179 42.110 Redelegation of Authority in Civil

42.140 Division Cases

22278 42.320 Memo Containing the USAs Recommen

dations for the Compromising or

Closing of Claims Beyond his

Authority

111378 42.433 Payment of Compromises in Federal

Tort Claims Act Suits

81379 43.000 Withholding Taxes on Backpay Judgments

50578 43.210 Payment of Judgments by GAO

60178 43.210 New telephone number for GAO office

handling payment of judgments

51479 44.230 Attorneys Fees in EEO Cases

112778 44.240 Attorney fees in FOl and PA suits

4179 44.280 New USAN 44.280 dealing with

attorneys fees in Right To Financial

Privacy Act suits
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DATE AFFECTS USAN SUBJECT

4179 44.530 Addition to USAM 44.530 costs re
coverable from United States

4179 44.810 Interest recoverable by the Govt

4179 45.229 New USAN 45.229 dealing with limita
tions in Right To Financial Privacy

Act suits

4179 45.921 Sovereign immunity

4179 45.924 Sovereign immunity

21877 46.400 Coordination of Fraud Against the

Govt Cases

4179 411.210 Revision of USAM 411.210 Copyright

Infringement Actions

4179 411.850 New USAM 411.850 discussing Right

To Financial Privacy Act litigation

6479 412.250 Priority of Liens 2410 cases
412 251

52278 412.270 Addition to USAN 412.270

41679 413.230 New USAN 413.230 discussing revised

HEW regulations governing Social

Security Act disability benefits

112778 413.335 News discussing Energy Cases

73079 413.350 Review of Government Personnel Cases

under the Civil Service Reform Act

of 1978

4179 413.361 Handling of suits against Govt

Employees

62579 415.000 Subjects Treated in Civil Division

Practice Manual

TITLE

91478 51.110 Litigation Responsibility of the

Land Natural Resources Division

91478 51.302 Signing of Pleadings by AAG
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DATE AFFECTS USAM SUBJECT

9-778 51.310 Authority of U.S Attorneys to

Initiate Actions Without Prior

Authorization to Initiate Action

91478 51.321 Requirement for Authorization to

Initiate Action

1379 51.325 Case Weighting System Case Priority

51.326 System Procedures

9778 51.620 Settlement Authority of Officers

within the Land and Natural

Resources Division

9778 51.630 Settlement Authority of U.S

Attorneys

91478 52.130 Statutes administered by

Pollution Control Section

90677 52.310a Representation of the Environmental

and Protection Agency

52.312

91478 52.312 Cooperation and Coordination with

Environmental Protection Agency

91478 52.321 Requirement for Authorization

to Initiate Action

90677 53.321 Category Matters and Category
53.322 MattersLand Acquisition Cases

91478 54.321 Requirement for Authorization

to Initiate Action

91478 55.320 Requirement for Authorization to

Initiate Action

91478 57.120 Statutes Administered by the

General Litigation Section

91478 57.314 Cooperation and Coordination with

the Council on Environmental Quality
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DATE AFFECTS USAM SUBJECT

The Council on Environmental Quality

91478 57.321 Requirement for Authorization to

Inititate Action

91478 58.311 Cooperation and Coordination with

the Council on Environmental Quality

TITLE

62177 72.000 Part 25Recommendations to

President on Civil Aeronautic

Board Decisions Procedures for

Receiving Comments by Private Parties

TITLE

62177 82.000 Part 55Implemenatlon of Provisions

of Voting Rights Act re Language

Minority Groups interpretive

guidelines

62177 82.000 Part 42Coordination of Enforcement

of Nondiscrimination in Federally

Assisted Programs

101877 82.220 Suits Against the Secretary of

Commerce Challenging the 10%

Minority Business SetAside of

the Public Works Employment

Act of 1977 P.L 9528 May 13 1977

TITLE

71179 91.000 Criminal Divison Reorganization

Undtd 91.215 Foreign Corrupt Practices Act of 1977
15 U.S.C 78mb23 15 U.S.C

78dd1 and 15 U.S.C 78dd2

Undtd 91.402 Foreign Corrupt Practices Act of 1977
15 U.S.C 78mb23 15 U.S.C
78dd1 and 15 U.S.C 78dd2

62279 92.000 Cancellation of Outstanding Memorandum

51179 92.025 Trade Secrets ActProsecution Under

18 U.S.C 1905

121378 92.133 Policy Limitations on Institution of

Proceedings Harboring

51179 92.133 Criminal Division Consultation

Required Before Distribution of

Proceedings Trade Secret Act
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Date AFFECTS USAM SUBJECT

Undtd 92.134 Foreign Corrupt Practices Act of 1977

15 U.S.C 78mb23 15 U.S.C
78dd1 and 15 U.S.C 78dd2

41679 92.168 State and Territorial Prisoners

Incarcerated in Federal Institutions

62879 94.600 Hypnosis

92677 94.950 New Systems Notice Requirements
94.954 Privacy ActSafeguard Procedures

of the Tax Reform Act of 1976

11978 97.000 Defendant Overhearings and Attorney
97.317 Overhearings Wiretap Motions

62179 97.181 Order Requiring Assistance of Commun

Carrier Landlord Custodian Other

Persons Nec to Accomp Interception

52479 97.550 Authorization to Disclose the Contents

of Intercepted Communications

61777 98.100 Diversion of Juvenile Cases to

State Authorities

121378 911.220 Use of Grand Jury to LocateFugitives

53177 911.230 Grand Jury Subpoena for Telephone

Toll Records

81379 911.230 Fair Credit Reporting Act and Grand

Jury Subpoenas

12479 911.250 Definition of Target

31579 911.250 Grand Jury Advice of Rights Form

121378 911.255 Grand Jury Practice

52279 916.210 Explanation of Special Parole in

Entry of Pleas Pursuant to Rule 11

F.R.Crim

6779 921.000 Witness Security Program

91577 927.000 Federal Telephone Search Warrant

System
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DATE AFFECTS USAN SUBJECT

21877 942.000 Coordination of Fraud Against
the Government Cases nondisciosable

71977 942.450 H.E.W Project Integrity

90677 942.450 Fraud Against the Government

Medicaid Fraud

90677 942.450 Fraud Against the Government
18 U.S.C 287

6878 942.450 Plea Bargaining

81078 942.500 Referral of Food Stamp Violations

41377 942.510 Referral of Social Security
Violations

Undtd 947.000 Foreign Corrupt Practices Act of 1977
15 U.S.C 78mb23 15 U.S.C
78dd1 and 15 U.S.C 78dd2

62979 960.291 Forfeiture of Devices Illegally

Used to Intercept Wire or Oral

Communications

52279 961.132 and Steps to be Taken to Assure the

961.133 Serious Consideration of All Motor

Vehicle Theft Cases for Prosecu
tion

52279 963.165 Revision of Prosecutive Policy to

Reflect Availability of Civil

Penalty for Processing Individuals

Not an Element of Hobbs Act Viola
ion

Revised 82779
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UNITED STATES ATTORNEYS MANUAL-TRANSMITTALS

Errata

Please note that the Instructions to Manual Holders Title

Transmittal No 24 dated August 24 1979 are incorrect

They read Remove Ch pp 3334
Insert Ch pp 3334

They should read Remove Ch 69 pp 3334
Insert Ch 69 pp 3334

The following United States Attorneys Manual Transmittals

have been issued to date in accordance with USAM 11.500 This

monthly listing may be removed from the Bulletin and used as

check list to assure that your Manual is up to date

TRANSMITTAL

AFFECTING DATE DATE OF

TITLE NO MO/DAY/YR Text CONTENTS

8/20/76 8/31/76 Ch 123

9/03/76 9/15/76 Ch

9/14/76 9/24/76 Ch

9/16/76 10/01/76 Ch

2/04/77 1/10/77 Ch 61012

3/10/77 1/14/77 Ch 11

6/24/77 6/15/77 Ch 13

1/18/78 2/01/78 Ch 14

5/18/79 5/08/79 Ch

10 8/22/79 8/02/79 Revisions to

11.400

6/25/76 7/04/76 Ch to

8/11/76 7/04/76 Index

7/23/76 7/30/76 Ch to
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11/19/76 7/30/76 Index

8/15/79 7/31/79 Revisions to

Ch

1/03/77 1/03/77 Ch to 15

1/21/77 1/03/77 Ch

3/15/77 1/03/77 Index

11/28/77 11/01/77 Revisions to

Ch 16 1115
Index

2/04/77 1/11/77 Ch to

3/17/77 1/11/77 Ch 10 to 12

6/22/77 4/05/77 Revisions to

Ch 18

8/10/79 5/31/79 Letter from Attorney
General to Secretary
of Interior

3/31/77 1/19/77 Ch to

4/26/77 1/19/77 Index

3/01/79 1/11/79 Complete Revision

of Title

11/18/77 11/22/76 Ch to

3/16/77 11/22/76 Index

1/04/77 1/07/77 Ch

1/21/77 9/30/77 Ch to

5/13/77 1/07/77 Index

6/21/77 9/30/76 Ch pp 36

2/09/78 1/31/78 Revisions to
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Ch

1/12/77 1/10/77 Ch 41117
18343738

2/15/78 1/10/77 Ch 7100122

1/18/77 1/17/77 Ch 121416
40414243

1/31/77 1/17/77 Ch 130 to 139

2/02/77 1/10/77 Ch 12810
15101102104
120121

3/16/77 1/17/77 Ch 20606163
6465666970
7172737577
788590110

9/08/77 8/01/77 Ch pp 81
129 Ch

10/17/77 10/01/77 Revisions to

Ch
4/04/78 3/18/78 Index

10 5/15/78 3/23/78 Revisions to

Ch 4815 and

new Ch

11 5/23/78 3/14/78 Revisions to

Ch 111214
1718 20

12 6/15/78 5/23/78 Revisions to

Ch 404143
60

13 7/12/78 6/19/78 RevisIons to

Ch 616364
6566

14 8/02/78 7/19/78 Revisions to

Ch 416971
757678 79

15 8/17/78 8/17/78 Revisions to

Ch ii



VOL 27 SEPTEMBER 28 1979 NO 19

16 8/25/78 8/02/78 Revisions to

Ch 8590100
101 102

17 9/11/78 8/24/78 Revisions to

Ch 120121122
132133136137
138 139

18 11/15/78 10/20/78 Revisions to

Ch

19 11/29/78 11/8/78 Revisions to

Ch

20 2/01/79 2/1/79 Revisions to

Ch

21 2/16/79 2/05/79 Revisions to

Ch 14611

22 3/10/79 3/10/79 New Section

94.800

23 5/29/79 4/16/79 Revisions to

Ch 61

24 8/27/79 4/16/79 Revisions to

969.420

25 9/04/79 8/29/79 Revisions to

914 112


