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COMMENDATIONS

Assistant United States Attorneys DANIEL BROWN AND JAMES RATTAN,
Southern District of Ohio, have been commended by Chief Postal
Inspector C. Neil Benson, for their outstanding efforts in the
successful prosecution of Mr.Cruze and Mr. Williams in a comspiracy,
mail fraud and wire fraud case.

United States Attorney JAMES BUCHELE, District of Kansas,

has been commended by Dr. Robert C. Harder, Secretary of the
Department of Social and Rehabilitation Services, for his
outstanding initiative and successful prosecution of medical provi-
der fraud cases in Kansas' Medicaid (Title XIX) Program. Dr.

Harder added that Mr. Buchele's personal interest and energy

have been instrumental in this important commitment and program
success.

Assistant United States Attorneys DAN DRAKE and BILLIE ROSEN,
District of Arizona, have been commended by Special Agent in

Charge Philip E. Jordan, for their successful prosecution of a drug
case involving the Enriquez Organization.

United States Attorney GERALD D. FINES, First Assistant THOMAS

W. TURNER, Assistant U.S. Attorney JOHN CARVER, Southern

District of Illinois, and Special Attorney from the Fraud Section
SHERRI L. BERTHRONG have been commended by Inspector in Charge
R.N. Moore for their outstanding dedication and diligence in a
mail fraud, conspiracy, and income tax evasion case.

Special Assistant United States Attorney FRANCES M. GREEN,

. Eastern District of Virginia, has been commended by James A.

Wilding, Acting Director of Metropolitan Washington Airports,
for outstanding effort in securing a dismissal of Pointer v.

United States.

Assistant United States Attorney JANET L. JANNUSCH, Southern
District of Illinois, has been commended By Drug Enforcement
Administration Resident Agent-in-Charge, Jeffrey R. Kildow,
for her outstanding efforts and successful convictions in
United States v. Michael A. Stoneking and United States v.
David W. Lewis.,

Assistant United States -Attorney JAMES D. JENSEN, Northern
District of Ohio, has been commended by Chief Postal Inspec-

tor C. Neil Benson, for his successful prosecution of Dr. and

Mrs. Michienzi who submitted false statements to Medicare and com-
mitted mail fraud.
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Assistant United States Attorney CHARLES LEWIS, Southern District

of Texas, has been commended by P, A, Jost, Rear Admiral U. S. Coast
Guard Commander, for his efforts expended in United States v. May-
May, et al. This case involved seizure of the Moter Vessel Super-
fly II, with over 32 tons of marijuana on board.

Assistant United States Attorney MICHAEL L. LIPMAN, Southern
District of California, has been commended by William H,

Webster, Director of the Federal Bureau of Investigation,

for his successful prosecution of members of M. B. Financial Inc.

Assistant United States Attorney EDMUND G. NOYES, District of
Arizona, has been commended by Inspector in Charge C.E. Michaelson
for his outstanding efforts and skill in the mail fraud trial of
United States v. Wilford R. Gibson/G.M.I., Inc.
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' POINTS TO' REMEMBER .

UNITED STATES ATTORNEY APPOINTMENT

"The follo&ing4Court— appbinted United States Attofneyvhas
entered on duty. The Executive Office staff takes this opportunity
to extend its hearty welcome.

DISTRICT UNITED STATES ATTORNEY ENTERED ON DUTY

Puerto Rico Jose A, Quiles 8-22-79

(Ekecutive Offiée)

LEGISLATIVE CORRESPONDENCE

The Attorney General has expressed his concern over inordinate
delays in responding to Congressional inquiries by certain parts of
the Department and has emphasized that this delay has a significant
detrimental impact on the Department's Congressional relationms.

The Attorney General has directed all components of the Department
to take immediate steps to eliminate unwarranted delays in respond-
ing to routine Congressional requests for information..

- This office will be working with the Office of Legislative
Affairs to meet the Department's ten—-day deadline for such responses
and has taken steps internally to eliminate delay. :

In most cases, the facts needed to respond to Congressional
inquiries are in U.S. Attorneys' Offices. In appropriated cases
we will attempt to obtain such information by telephone or tele-
type from your offices. In other cases we will seek such informa-
tion from you by letter. Since the necessary exchange of correspond-
ence normally takes more than ten days, we will make an interim
response acknowledging the Congressional inquiry and promising a
further response.

Your cooperation in trying to meet the ten-day deadline for
responding to Congressional inquiries is earnestly solicited. 1In
all cases, the Congressional inquiry should be answered at the ear-
liest possible time. You should also, of course, seek to respond
to routine Congressional inquiries addressed directly to your office
within the ten~day limit, with a blind copy of your response sent
to this office (See USAM 1-8.000).
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Thank you for your help in assisting the Attorney General to
meet his objective of serving the elected representatives in Congress
who express a legitimate interest in the work of the Department.

(Executive Office)
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CIVIL DIVISION
Actlng Assistant Attorney General Alice Danlel

Johnston v. United States, No. 78-3721 (5th Cir., September 14,
1979) DJ 157-17-260 : :

Tort Claims Act: Fifth Circuit Affirms -
Decision That United States Is Not Liable
For Injury To Employee Of Independent
Contractor Caused By Contractor's
Negligence

This case involved a Tort Claims Act suit arising out of
a project to paint an aircraft hangar at a naval base. The
painting of certain cantilevered beams was done from a special
scaffolding, designed by the Government's independent contractor,
and approved by Government inspectors. An employee, injured
when the scaffolding collapsed, brought suit against the Govern-
ment.

Without an opinion, the Fifth Circuit summarily affirmed
the dismissal on summary judgment. The district court had held
that the Government was not liable, in spite of the fact that
it carried out a safety inspection program, because the Govern-
ment did not exercise day to day control over the contractor's
employees

Attorney: Douglas Letter (Civil D1v131on)
FTS 633-3427

Massachusetts Department of Correction v. LEAA, No. 78-1490
- (Ist Cir., September 13, 1979) DJ 145-12-3966

Law Enforcement Ass1stance: First Circuit
Denies Petition For Review Of Funding
Decision By LEAA

This action arose out of a program funded by discretionary
grants from LEAA to encourage innovative methods of training
for corrections personnel. When the Massachusetts application
was denied, the Commonwealth sought review of the LEAA decision.

The First Circuit accepted our argument that the denial
was proper because the Massachusetts proposal was not innova-
t1ve , :

LEAA reports that this is the first decision concerning
a challenge to their discretionary grant programs, and should
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prove to be a useful precedent for future challenges.
Attorneys: Barbara Herwig and Douglas Letter
(Civil Division)
FTS 633-3469
FTS 633-3427

National Beef Packing Company v. Secretary of Agriculture, et
al., No. 77/-2059 (10th Cir., September 13, 1979) DJ 58-49

Packers And Stockyards Act: Tenth Circuit
Affirms Secretary Of Agriculture’s Cease
And Desist Order Directing Beef Packing
Company To Stop "Brokerage Commission”
Payments In Violation Of The Packers

And Stockyards Act

The Tenth Circuit has just affirmed the Secretary of
Agriculture's cease and desist order against the National
Beef Packing Company, directing the company to refrain from
paying any additional 'brokerage commissions" to employees of
its customers. The court accepted our contention that those
commissions constituted a form of 'commercial bribery" pro-
hibited by the Packers and Stockyards Act.

Moreover, the court rejected the contention that the
Secretary's order should be vacated because the agency had taken
18 months to render its decision, despite the Administrative
Procedure Act's provision that matters presented to an agency be
concluded "within a reasonable time." 5 U.S.C. §555(b). See
also 9 C.F.R. §202.16(c). In order to justify such an "extreme
sanction'" for "lack of punctuality", it is necessary to show
prejudice resulting from the administrative delay, and no such
showing had been made in this case.

Attorney: Morton Hollander (Civil Division)
FTS 633-3355

Susan RoAne, et al. v. Harris, Secretary of HEW, et al., No.
77-2665 (9th Cir., September 12, 1979) DJ 5-11I-3695

Social Security Act: Ninth Circuit
Affirms Decision Barring Municipal
Employees From Terminating Social
Security Coverage

Section 418 of the Social Security Act permits state and
local employees to obtain coverage under the federal social

security system, and further defines the situations in which such

employees may terminate their social security coverage. In this
case, a group of San Francisco teachers attempted to terminate
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their social security coverage on the ground that they were no
longer members of the retirement system to which they originally
belonged. The Secretary of Health, Education and Welfare refused
to recognize the validity of the employees' attempt to terminate
their social security coverage, and the district court upheld

the Secretary's decision. The Ninth Circuit has just affirmed.

The Secretary's decision was upheld by both courts on the
ground that the plaintiffs-employees continue to meet the
technical requirements of Section 418 for membership in a .
"coverage group'; that the Social Security Act carefully defines
the specific ways in which Social Security coverage can be
terminated but does not encompass the situation presented here;
and that the Secretary's interpretation of the Social Security
Act is entitled to great weight.

The Ninth Circuit decision is of significance in view of a
recent and growing effort by state and local employees to
terminate their social security coverage without complying with
the specific requirements of the Social Security Act, and in
view of the fact that such efforts, if successful, could under-
mine the financial stability of the social security system.

Attorney: Leonard Schaitman (Civil Division)
o FTS 633-3321
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CIVIL RIGHTS DIVISION
Assistant Attorney General Drew S. Days, III

" International Union of Electrical, Radio and Machine Workers,

AFL-CIO, CLC, et al, v. Westinghouse Electric Corp., Nos. 79-
1893, 19-1894. DJ 170-60-6

Title VII

On September 14, 1979, we joined the EEOC in filing an
amicus Brief before the Third Circuit. The question presented
on appeal in I.U.E. is whether the Bennett Amendment to

‘Title VII, 42 U.S.C. Section 2000e-2(h), limits claims of wage

discrimination on the basis of sex to only those claims that
are cognizable under the Equal Pay Act of 1963, 26 U.S.C.
Section 206(d), that is, to denial of equal pay for equal work.
In our brief, we argue that the district court incorrectly con-
cluded that the Bennett Amendment so limits Title VII claims,
19 FEP Cas. 450 (D.N.J. 1979), and that the Third Circuit
should follow the Ninth Circuit's recent ruling to the contrary
in the only court of appeals decision to directly address the
issue, Gunther v. County of Washington, 48 U.S.L.W. 2175
(September 11, 1979). By our present rough estimate, the back
pay award in this case could now approach 3 million dollars in
light of the favorable rulings on our cross appeal. This would
make it one of the largest litigated back pay awards ever ob-
tained in an employment discrimination case.

Attorney: Richard Ritter (Civil Rights Division)
FTS 633~-4085

Cisneros v. Corpus Christi Independent School District, CA
No. 86-C-95 (S.D. Tex.) DJ 169-74-34

School Construction

On September 20, 1979, Judge Owen D. Cox entered a Con-
sent Order on the issue of elementary school construction. The
Consent order permits construction of a new elementary school
on the predominantly Anglo south side of this tri-ethnic dis-
trict; the new school will be palred with a heavily Mexican-
American school when it opens in the Fall of 1980. The Order
also sets forth opening dates and student assignment guidelines
for schools now undergoing reconstruction pursuant to the pre-
vious Consent Order of May 31, 1978.

Attorney: Howard Feinstein (Civil Rights Division)
FTS 633-3814
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City of Rome v. United States, No. 78-1840, DJ 166-19-35-

Section 5 of the Voting Rights Act

On September 20, 1979, we filed our brief as appellees
in the Supreme Court, a direct appeal from a district court
decision in our favor in a suit brought under Section 5 of the
Voting Rights Act. The City of Rome challenges the district
court’'s dilution finding on the merits and also attacks the con-
stitutionality of Section 5 on various grounds. In addition,
the city claims it should be permitted to "bail out" from cover-
age under the Act, and it claims that the voting changes at
issue must be deemed precleared because of the Attorney Gen-
eral's failure to make a timely objection to the Section 5 sub-
mission and because the changes were part of a comprehensive re-
vision of Georgia's municipal election laws precleared in 1968.
We urge the Court to affirm the district court on all these
issues, and in particular to adhere to its settled precedents
upholding the constitutionality of Section 5.

Attorney: Mickey Matesich (Civil Rights Division)
FTS 633-4493

Ruiz and United States v. Estelle, CA No. H-78-987 (S.D. Tex.)
DJ 144-75-1523 '

Conditions of Confinement

After 161 days of testimony from 349 witnesses and intro-
duction into evidence of 1,530 exhibits, trial in this statewide
challenge to conditions of confinement in the Texas prison
system is over. On September 21, 1979, the Court entered an
order allowing inmates who testified in the case to elect trans-
fer to federal custody. This order had been sought by plain-
tiffs and was not opposed by the United States in view of the
very real danger of retaliation against prisoner witnesses in
the case by officers and inmates alike. This novel order was
consented to by the defendants. Ruiz is this nation's longest
prison conditions trial.

Attorneys: David Vanderhoof (Civil Rights Division)
Gail Littlefield (Civil Rights Division)
Charles Ory (Civil Rights Division)
Paralegal Veronica Keith (Civil Rights Division)
Specialist FTS 527-5128
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United States v. Housing Authority of the City of Helena and

CA Nos. HC-79-58, HC-~79-59, DJ 175-9-41

Title VIII

On September 25, 1979, Title VIII complaints and consent
orders were filed. These lawsuits, against the housing au-
thorities of two Phillips County, Arkansas municipalities,
were filed to bring an end to the almost total segregation of
the housing operated by the authorities, which had been delib-
erately maintained up until at least August of 1978, A Title
VIII notice letter was sent to each of the defendants in Feb-
ruary of this year advising them that a Title VIII lawsuit had
been approved for filing against it and offering each authority
the opportunity to negotiate the terms of a consent order to be
filed simultaneously with the complaint in each action. Sub-
sequent negotiations resulted in settlement. The Consent Orders
entered in the two cases are virtually identical. In addition
to the standard injunctive relief, educational program for em-
ployees, reporting, and other affirmative provisions, each
Order requires the defendant to implement an affirmative tenant
assignment program to undo the effects of each defendant's past
segregative practices. Because of HUD's continued involvement
in the operation of all public housing authorities, we con-
sulted with HUD during the course of this litigation and had
HUD's full approval with respect to both Consent Orders.

Attorney: Brian Heffernan (Civil Rights Division)
FTS 633-4743
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LAND AND NATURAL RESOURCES DIVISION -
Assistant Attorney general James W. Moorman

Pennsylvania Avenue Development Corp. v. One Parcel of Land,
District of Columbia (Flocks), F.2d , No. 79-2011
(D.C. Cir. Sept. 14, 1979) DJ 33-9-788 :

Stay pending appeal (denied).

PADC filed a condemnation action to acquire title
to the Munsey Building and PADC's authority to condemn the
property was challenged by certain tenants. The district _
court granted the government an order of possession and the
tenants appealed. The tenants also sought a stay pending
appeal, which was a practical necessity since PADC intends
to immediately demolish the building. The court of appeals
denied the stay motion, which may effectively terminate
the appeal because demolition is scheduled to begin by
October 1, 1979.

Attorneys: Robert L. Klarquist and
Edward J. Shawaker (Land and
Natural Resources Division)
FTS 633-2731/2813

Porter County Chapter of the Izaak Walton League of -
America v. NRC and the United States (Bailly Nuclear Plant),
F.2d , No. 78-1556 (D.C. Cir. Sept. 6, 1979)

DJ 90-1-4-1854

Nuclear Power; Administrative Law

The D.C. Circuit upheld all aspects of the Commission's
decision not to initiate proceedings to revoke the Bailly
construction permit. In so bidding, the court affirmed the
Commission's contention that the existence of an unresolved
safety issue does not necessarily require the revocation of
a construction permit, or the initiation of revocation
proceedings. The court upheld that Congress has provided
that all safety questions be resolved prior to the issuance of
an operating license, not the construction permit. The court
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also rejected the petitioners' contention that the due
process clause dictates that the staff which supported the
issuance of the construction permit be barred from ruling
on the revocation request. Finally, the court reiterated
Vermont Yankee's warning against imputing new procedural
requirements for nuclear regulation where Congress has not
explicitly required them.

Attorneys: - NRC Staff. Nancy B. Firestone
and Edward J. Shawaker (Land
and Natural Resources Division)
FTS 633-2757/2813

Weatherford v. United States, F.2d , No. 76-3676
(9th Cir. Sept. 12, 1979) DJ 90-1-23-1736

Condemnation; Navigation servitude

Dry farmers sought compensation for severance of an
irrigation easement caused by federal relocation of a
highway as part of the John Day Lock and Dam Project in
Oregon. We raised two defenses. First, we argued that
the "easement" was not continuous, and even the disconnected
pieces had been previously severed. Thus, the "easement"
did not really exist in a compensable form. Second, we
argued that the easement was to remove water from a navigable
stream and therefore depended upon access to a navigable stream.
Access to a navigable stream is not a compensable interest in
property, especially when the property is being taken for a
navigation improvement project. The Ninth Circuit adopted
the second argument. The dry farmers received only the
nominal value of the easement land area.

Attornevs: Glen R. Goodsell and Carl Strass
(Land and Natural Resources Division)
FTS 724-7491; 633-4427
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OFFICE OF LEGISLATIVE AFFAIRS
Assistant Attorney General Alan A. Parker

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES
SEPTEMBER 4 - SEPTEMBER 18, 1979
Lobby Reform. The Senate Government Affairs Subcommittee on Federal
Spending Practices has tentatively scheduled hearings on'S. 1564, the Lobby

Reform bill, for September 25 and 26. In the House, markup will continue
later this month in the House Judiciary Committee on H.R. 4395,

Criminal Code Reform. Hearings on Criminal Code Reform began in both the
Senate and the House during the week of September 10.

. Philip Heymann, Assistant Attorney General, Criminal Division, testified
before the House Subcommittee on Criminal Justice for the Department of Justice
on September 6, and later submitted an addendum covering issues of major con-
cern to the Department in greater detail. On issues discussed during the
hearing, the Subcommittee reacted negatively on our positions supporting con-
sensual monitoring and. govermment appeal of sentencing, agreed that there

' should be a five year statute of limitations on misdemeanors, and seemed
' undecided on adopting a "reckless endangerment" offense. The House Subcammittee
is scheduled to begin markup the week of September 17.

Attorney General Benjamin Civiletti, accampanied by Philip B. Heymann and
Ronald Gainer, Deputy Assistant Attorney General of OIAJ, testified before the
Senate Judiciary Committee on September 11. In addition to S. 1722, the
Senate bill, Senator Kennedy has introduced the House draft as S. 1723 and the
Attorney General submitted our House Subcamittee statement and addendum for
the Senate record. Because the Department of Justice's involvement with Senate
Criminal Code Reform efforts has been long and continuous, only a brief summary
of our statement was given, followed by questions by Senator Kennedy on the
scope of federal jurisdiction, the creation of offenses to protect federal
programs, and sanctions for offenses cammitted by persons on bail. After the
Attorney General's departure Senator Thurmond sought the Department's
evaluation of the House and Senate bills, and Philip Heymann responded that as
presently written the House draft would severely hamper criminal enforcement
efforts.

Refugees. On September 6 the Senate passed the Administration's proposed
Refugee Act, S. 643, by a vote of 85 to 0. Although some floor amendments
were adopted, none of them were inimical to the Department's position. Senator
Huddleston obtained approval of an amendment adding to the consultation process
the requirement that each of the Judiciary Cammittees hold a hearing and issue
a report to their respective Houses of Congress within 30 days. In addition,
‘ a Huddleston amendment was agreed to which would require consultation with the
' ‘ Judiciary Cammittees on all normal flow refugee admissions after FY 1983;
prior to that time up to 50,000 refugees could be admitted annually without
consultation. (Our original bill would have allowed us to bring in up to
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50,000 each year for the indefinite future without consultation, however,

since the number of refugee admissions. is expected to exceed 50,000 per year
for the foreseeable future, we will be required to formally consult with the
Congress under either version). The Senate also agreed to an amendment by
Senators Cranston and Hayakawa providing for continued Federal funding for full
reimbursement of cash and medical assistance provided to Indochinese refugees
for one year.

The House Judiciary Committee began consideration of the House version of
the Refugee Act (H.R. 2816) on September 13 and is expected to complete action
on the bill at its next meeting on September 19.

The International Operations Subcamittee of the House Foreign Affairs
Cammittee has also taken an interest in H.R. 2816. Ambassador Clark, the
Coordinator for Refugee Affairs, has been asked to testify before the Inter-
national Operations panel on September 19 concerning H.R. 2816. The Department
has also been asked to provide a witness to appear before the subcamittee on
September 25. The International Operations Subcammittee anticipates obtaining
jurisdiction, under sequential referral of the bill, to consider H.R. 2816 for
up to 30 days after the Judiciary Committee has reported the bill out. (The
House Parliamentarian will rule on the jurisdiction issue, based on the content
of the bill as reported out of Judiciary). The subcomittee staff has indi-
cated that the bill will be considered as expeditiously as possible. All
indications are that the subcommittee is in sympathy with the Administration's
push for enactment of the measure.

Court Improvements Package - "Bumpers Amendment." On September 7, the
Senate debated S. 1477, the OIAJ/Kennedy/DeConcini amnibus court improvements
package. The previous afternoon, we had been informed that Senator Bumpers
intended to attach a rider to S. 1477, amending the Administrative Procedure
Act to eliminate the presumption of validity of agency rules and regulations
and, in fact, to reverse that presumption by prohibiting a court from uphold-
ing a challenged rule or regulation unless its validity were established by a
preponderance of the evidence. Although the Bumpers amendment was strongly
opposed by the Executive and Judicial Branches, a motion to table was defeated
by a vote of 51 to 27 and the amendment was thereafter accepted. Final vote
on S. 1477 was delayed to permit the inclusion of a judicial discipline pro-
vision which should be voted upon by the full Judiciary Committee on
September 25.

OIC is in the process of preparing a detailed analysis of the Bumpers
amendment at the request of the White House. We will then be conferring with
the White House, OMB, and interested agencies -- of which there are many --
concerning future strategy on this important issue.

. IRS and Tax—-Exempt Private Schools. On September 6 the Senate passed
H.R. 4393, making fiscal year 1980 appropriations for the Depa.rt'nent of the
Treasury. Included in the appropriations bill were three prov:.s:.ons actively
opposed by the Department. One would prohibit the IRS fram using appropriated
funds to implement any revenue ruling concerning private schools operated by
religious organizations. The second, prohibiting the IRS from carrying out
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proposed revenue procedures regarding the tax-exempt status of private schools,
was the subject of a Javits motion to strike which was defeated by a vote of

31 to 54. Finally, a Helms floor amendment was adopted placing a one-year
moratorium on IRS' ability to establish new procedures regarding the termination
of the tax-exempt status of private, religious, or church-operated schools. All
three amendments also appear in the House-passed version of H.R. 4393.

Customs Court. On September 10 David Cohen (Branch Director, Cammercial
Litigation Branch, Civil Division) testified before the Senate Judiciary
Subcommittee on Improvements in Judicial Machinery on S. 1654, the proposed
Customs Courts Act. Although he suggested several technical amendments to the
legislation, Mr. Cohen strongly endorsed the bill.

Fair Housing. On September 19 the Senate Judiciary Subcommittee on the
Constitution will markup S. 506, the Fair Housing bill which is strongly
endorsed by the Administration. The bill will clear subcommittee, although
Senators Thurmond, Hatch and Simpson will probably attempt to weaken it
through amendments.

Dispute Resolution. On September 12 the House Judiciary Subcammittee on
Courts, Civil Liberties, and the Administration of Justice unanimously approved
for full Cammittee consideration, S. 423, the dispute resolution bill. The
full House Commerce Committee, which also has jurisdiction, is scheduled to
markup the bill on September 19. ’

Illinois Brick. On September 11 the House Judiciary Cammittee's Monopolies
Subcommittee began markup of H.R. 2060, Illinois Brick legislation. No sub-
stantive decisions were made at this session. Markup continued on the afternoon
of September 18. ‘

Department Appropriations for FY 1980. On September 10 the Senate agreed
to the conference report on H.R. 4392, the Department's FY 1980 appropriation
bill, clearing the measure for the President.

FBI Charter. The House Judiciary Subcommittee on Civil and Constitutional
Rights began hearings on the FBI Charter September 6 with Attorney General
Civiletti and FBI Director Webster testifying on general policy and standards.
The subcommittee continued hearings on September 12 calling representatives of
the City of Seattle to testify on a city ordinance that establishes a charter
for the city's police department.

The Senate Judiciary Committee continued hearings on the charter
September 12 and 14 with Acting Deputy Attorney General Charles F. C. Ruff and
Paul Michel representing the Department and Assistant Director Mullen, John
Hotis and Sebastian Mignosa representing the Bureau. The testimony was
directed at investigative standards and guidelines.

Future House hearings have not been scheduled and will undoubtedly not
continue until sametime in October. Tentative dates selected by the Senate
are September 26-28 on investigative techniques and investigative demand;
October 10-11 for public comment; and, October 24-25 on remedies and con-



570

VOL. 27 . OCTOBER 12, 1979 NO. 20 ‘

gressional oversight.

"Graymail." The Legislation Subcommittee of the House Intelligence
Comittee continues hearings on judicial procedures for the handling of
classified information in.criminal cases involving intelligence matters on
September 19 and 20. There is no information yet on witnesses.

Andrew Young Affair. The House Permanent Select Committee on Intelligence
is holding a closed hearing on the implications of foreign intelligence
activities on the resignation of Ambassador Andrew Young. Witnesses from the
Department are Ken Bass and Allan Kornblum and from the Bureau, William Cregar,
Edward. O'Malley and James Nolan. Other agencies testifying are tentatively
the CIA, Department of State and NSA.

NOMINATIONS :
On September 11, 1979, the Senate confirmed the following nominations:

Robert J. Staker, of West Virginia, to be U.S. District Judge for
the Southern District of West Virginia.

James M. Sprouse, of West Virginia,' to be U.S. Circuit Judge for the
Fourth Circuit.

On August 28, 1979, the Senate received the following nominations:

Thomas A. Clark, of Florida, to be U.S. Circuit Judge for the
Fifth Circuit. ,

Nathaniel R. Jones, of Ohio, to be U.S. Circuit Judge for the
Sixth Circuit. '

Arthur L. Alarcon, and Harry Pregerson, both of California, each
to be a U.S. Circuit Judge for the Ninth Circuit.

Stephanie K. Seymour, of Oklahama, to be U.S. Circuit Judge for the
Tenth Circuit. '

Alcee L. Hastings, of Florida, to be U.S. District Judge for the
Southern District of Florida.

Scott E. Reed, of Kentucky, to be U.S. District Judge for the
Eastern District of Kentucky.
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FEDERAL RULES OF EVIDENCE

Rule 404(a) (1) . Character Evidence not Admissible

: . to Prove Conduct; Exceptions; Other
Crimes. Character Evidence
Generally. Character of the
Accused. :

The defendant was convicted of conspiracy to commit
offenses against the United States, in connection with the
bombing of two armed forces recruitment centers to protest
the Vietnam War.

During its case-in-chief, the Government introducted
into evidence a book which bore the fingerprints of the
defendant and some of the co-conspirators, as proof of asso-
ciation. During direct examination, the defendant offered
into evidence 18 other books, as evidence of his peaceable
character. 1In rebuttal of this character evidence, the
Government had the defendant read certain passages of the
book which bore his fingerprints. 1In an extensive discussion
of the common law rule that the Government may produce
character evidence in rebuttal of such evidence offered by
a defendant, but not during its case-in-chief, in which
the court noted that this rule was codified in Rule 404 (a) (1)
after the date of the trial in this case, the court concluded
that the defendant's introduction of character evidence
"opened the door" to the introduction of character evidence
by the Government in rebuttal, and rejected the defendant's claim
that the admission of the evidence was reversible error.

(Affirmed.)

United States v. Frank Stearns Giese, F.2d ’
No. 74-3407 (9th Cir., May 2, 1979)
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