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EXECUTIVE OFFICE FOR U.S ATTORNEYS

William Tyson Acting Director

CLEARINGHOUSE

Commonwealth of Pennsylvania Honorable Clarence Newcomer United

States District Judge for the Eastern District of Pennsylvania

In this action the defendant truck driver for the United States

Postal Service was convicted of vehicular homicide in bench trial in the

Municipal Court of Philadelphia He petitioned for removal to the United

States District Court for the Eastern District of Pennsylvania on the day

before his arraignment in common pleas court where he had filed for

trial de novo The case was removed to federal district court pursuant to

28 U.S.C 1442al based upon the defendants allegation that he was

acting within the scope of his employment as United States Postal Service

truck driver at the time the accident occurred Following the District

Courts denial of motion to remand the case to state court the Common
wealth of Pennsylvania petitioned the Court of Appeals for Writ of

Mandamus The Commonwealth argued that removal was improper because the

defendant did not allege he was acting under color of law or in the per
formance of his duties that negligent driving by postal employees did

not constitute such action and that the removal was not timely having
been filed subsequent to his trial in municipal court The court recog
nized that while the writ of mandamus was drastic remedy reserved for

extraordinary situations it was appropriate to consider in actions such

as this By removing this action to federal court the federal judiciary

would interfere with the states fundamental interest in the administration

of its own criminal system

Construing the removal statute 28 U.S.C 1442al 1976 to mean

that the under color of office test requires causal connection between

the charged conduct and the asserted official authority the court found the

connection was satisfactorily demonstrated by the defendant The defendant

had alleged that the acts involved in the accident which were the basis of

the state prosecution occurred while the defendant was an employee of the

postal service and while he was driving postal truck within the scope of

his office Furthermore the court found that this causal connection was the

appropriate standard to be applied and not the presence of federal defense

In response to the Commonwealths allegations that removal was not

timely the court examined the twotiered criminal justice systems existing

in Philadelphia The court found that certain criminal offenses are first

tried before the Philadelphia Municipal Court and that an appeal taken from

that decision for trial de novo to the common pleas court is not merely an

appellate review but new trial Therefore the court found that the peti
tion for removal filed 30 days prior to the trial de novo satisfied the

before trial requirement and therefore was timely under U.S.C 1446c

The case was handled by Assistant United States Attorney Edward

Dennis Jr Eastern District of Pennsylvania
Executive Office
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COMMENDATIONS

United States Attorney JAMES BUCHELE District of Kansas has been

awarded the Internal Revenue Service Regional Commissioners Award for

hs outstanding and enthusiastic assistance in the prosecution of tax cases
in the Wichita District

Assistant United States Attorney GARLAND BURRELL Eastern District of

California has been commended by Colonel Paul Kavanaugh Department of

the Army Corps of Engineers in Sacramento California for his outstanding

representation in the case of Martens United States

United States Attorney JAMES BURGESS Southern District of Illinois has

been commended by Nancy Buc Chief Counsel of the Food and Drug

Administration for his conscientious and competent handling of the prose
cution of Midwest Commodities and Frank Rench

Assistant United States Attorney YOSHINORI HIMEL Eastern District of

California has been commended by Jean Wilcox General Counsel for the

Department of the Navy In San Francisco California for his superb job in

Bivens action against six officials of the Mare Island Shipyard for

having removed civil service employee from his position there

United States Attorney EDWARD KORMAN and Chief Assistant United States

Attorney LAWRENCE SILVERMAN and Assistant United States Attorney
KENNETH WIRFEL Eastern District of New York have been commended by

Martin White Director of the Office of Investigations of the U.S
Customs Service for their professional stature and expertise in the

successful prosecution of the Joseph Brady case

Assistant United States Attorney THOMAS LEE District of Oregon has

been commended by Lloyd Reed Director of the Enforcement Division of

the U.S Environmental Protection Agency in Seattle Washington for his

able representation in U.S Alder Creek Water Co et al

Assistant United States Attorney TERRY LEHMANN Southern District of Ohio
has been commended by David Ray Upchurch Supervisory Special Agent of the

Federal Bureau of Investigation in Cincinnati Ohio for his efforts as

prosecutor in the Special Prosecutions Unit
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Assistant United States Attorney SHIRLEY MCCARTY Northern District of

Alabama has been commended by Thomas Wells Special Agent in Charge of

the U.S Secret Service in Birmingham Alabama for her tenacious pursuit

and successful prosecution in the counterfeiting case of U.S.A Paul

Wineburg Jr and Cathy Louis Penney

Assistant United States Attorney MARK MIFFLIN Central District of

Illinois has been commended by Oldham Postal Inspector in Charge of

the U.S Postal Service in Chicago Illinois for his outstanding perfor
mance and successful prosecution in the mail fraud prosecution of U.S
Dr Ruppert Winston

Assistant United States Attorney RAYMOND MURLEY District of South

Dakota has been commended by Jack Weiland State Director of the Farmers

Home Administration in Huron South Dakota for his successful prosecution

of First National Bank David Clarke et.al

Assistant United States Attorneys WARREN WHITE and FRANCES HULIN

Central District of Illinois have been commended by Robert Davenport

Special Agent in Charge of the Federal Bureau of Investigation in Spring
field Illinois for their outstanding efforts in the prosecution of

Anthony Robert MartinTrigona
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EXECUTIVE OFFICE FOR U.S ATTORNEYS

William Tyson Acting Director

POINTS TO REMEMBER

Reorganization of the Torts Branch

Alice Daniel Assistant Attorney General of the Civil Division has

approved the following changes in the substantive responsibilities of the

Torts Branch Directors These changes are effective November 1980

Jeffrey Axeirad will have responsibility for all Swine Flu Act

matters and for all Federal Tort Claims Act matters with the

exception of aviation and asbestos

Mark Dombroff will have responsibility for all aviation and

admiralty matters In addition the New York and San Francisco

offices will report to him

John Farley III will have responsibility for all personal

damages litigation related matters of representation policy and

asbestos litigation

Civil Division
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CIVIL DIVISION
Assistant Attorney General Alice Daniel

In re Fiat Motors of North America No 801729 October 15
1980 D.J 14518707

NHTSA ENFORCEMENT ORDER PROPER
FORUM DISTRICT OF COLUMBIA CIRCUIT
DENIES PETITION FOR WRIT OF

MANDAMUS AND UPHOLDS DISTRICT OF

COLUMBIA DISTRICT COURT AS THE

PROPER FORUM FOR GOVERNMENT ACTION
TO ENFORCE AN ADMINISTRATIVE ORDER
REQUIRING THE RECALL OF AUTOMOBILE
WITH SAFETY DEFECTS

This case involves an enforcement action brought in the D.C
Circuit Court to enforce an order of the National Highway Traffic
Safety Administration requiring among other things recall of

certain Fiat automobiles with safety defects Fiat moved to

restrain the D.C action and require that it be transferred to

the Southern District of New York where Fiat had filed pre
enforcement action seeking to stop the administrative
proceedings The applicable statute requires that all actions
brought with respect to certain orders be consolidated in

single district by order of the court in which the first action
was brought Notwithstanding that the Government filed its

judicial enforcement action on the same day as NHTSA issued the

recall order Fiat argued that the New York court was the one in

which the first action was brought because Fiats suit there was

filed during the administrative process and hence prior to the

Governments enforcement action in D.C Fiat also argued that
the enforcement action was not properly filed because it had not

been given proper notice and had not violated NHTSAs order at

the time the enforcement suit was filed The district court

denied Fiats motion

Fiat filed petition for writ of mandamus in the D.C
Circuit The court of appeals asked for response from the

government The government argued that the enforcement action
was the first suit brought with respect to the recall order and

that ruling in Fiats favor would contrary to the intent of

the Act allow manufacturers to choose the forum in which to

litigate enforcement of the administrative order simply by filing

preenforcement action On October 15 1980 the court of

appeals denied the petition and suggested that the District Court

grant leave to the agency to file supplemental complaint
alleging that Fiat has had reasonable time to comply with the
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recall order but has failed to do so NUTSA believes this issue
will recur and views that ruling as substantial help in its

recall litigation against automobile manufacturers

Attorney John Hoyle Civil Division
FTS 6334792

Ware United States No 791031 October 1980 D.J
15776657

TUCKER ACT FEDERAL TORT CLAIMS ACT
PENDANT JURISDICTION FIFTH CIRCUIT
RULES THAT TUCKER ACT CLAIM FOR MORE THAN
$10000.O01ANNTBE HEARD BY DISTRICT
COURT UNDER DOCTRINE OF PENDANT
JURISDICTION

Plaintiff dairy farmer demanded $330000 compensation for

cattle allegedly destroyed by government agents after having been
inaccurately diagnosed as tubercular The action was filed under

the Federal Tort Claims Act but plaintiff made an alternate
Tucker Act claim which he argued should be heard under pendant
jurisdiction The government moved for dismissal asserting that
the entire claim was barred by the misrepresentation exception
to the FTCA that most of the claim was also barred by the FTCA
statute of limitations and that the Tucker Act count could be

heard only in the Court of Claims because it exceeded the $10000
jurisdictional limit of the district court After ruling that

the Tucker Act count could not be presented and that the

misrepresentation exception did not apply the district court

dismissed the suit for jurisdictional reasons that were not

clearly stated

On plaintiffs appeal the Fifth Circuit has agreed with the

governments argument that Tucker Act claim for more than
$10000 cannot be brought into the district court through pendant
jurisdiction The court held that the $10000 limit controllig
access to the courts is an express condition on the waiver of

sovereign immunity and not merely jurisdiction guideline

The court ruled in plaintiffs favor on the

misrepresentation exception and the statute of limitations

Attorney Linda Jan Pack Civil Division
FTS 6333953
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Carolyn Rush T.M Jim Parham et al No 772743
September 15 1980 D.J 13719433

MEDICAID MANDAMUS FIFTH CIRCUIT
DISMISSES HHS FROM MEDICAID
TRANSSEXUAL CASE AND REMANDS THE
CAUSE FOR FURTHER PROCEEDINGS
AGAINST GEORGIA

In this Medicaid case the district court had ordered Georgia
to pay for plaintiffs transsexual surgery and ordered HHS to

disapprove that portion of Georgias Medicaid plan that required
disallowance of coverage for transsexual surgery The payments
and hence the surgery were stayed pending appeals by Georgia
and HHS

On September 15 1980 the Fifth Circuit reversed the
district court and remanded for further proceedings The Court
first ordered dismissal outright of plaintiffs direct claim
against HHS which was based only on 28 U.S.C 1361 the mandamus
statute The Court found mandamus inappropriate here since

plaintiff had an available remedy against Georgia which was

adequate to provide every significant aspect of the relief
requested

As for plaintiffs claim against Georgia the Court held

that the state was permitted by the Medicaid statute to exclude
from coverage treatment which was deemed experimental The
Court remanded the case for determinaton by the district court
of whether Georgia in fact had policy excluding experimental
services and if so whether the states decision that transsexual
surgery is experimental was reasonable The Court also gave
instructions as to how the district court should determine
whether Georgia properly concluded that plaintiff in fact would
not benefit from the transsexual surgery

Attorney Linda Cole Civil Division
FTS 6334792
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Davis Ball Memorial hospital Association No 801209
October 1980 D.J 13726408

DUE PROCESS HILLBURTON ACT BBS

ACT HHS UNCOMPENSATED CARE
REGULATIONS SEVENTH CIRCUIT RULES
THAT INDIGENT PATIENTS DO NOT HAVE

PRIVATE RIGHT OF ACTION TO SUE BBS
FOR FAILURE TO ENFORCE THE
UNCOMPENSATED CARE PROVISIONS OF THE
HILL-BURTON ACT AND REMANDS THE
CASE FOR THE DISTRICT COURT TO
DETERMINE WHETHER NEWLY PROMULGATED
REGULATIONS PROVIDE SUCH PERSONS
WITH THE PROCESS DUE THEM BEFORE
DENYING FREE SERVICES

Three indigent former patients at hospital receiving
HillBurton Act funds brought suit against the hospital and HHS

attacking the practices and procedures used to enforce the Acts
required assurances for the provision of uncompensated
services Plaintiffs made two claims against HHS BBS had

violated due process by failing to promulgate regulations
according them adequate procedures regarding notice of

availability of and determination of eligibility for free

services under HillBurton arid HHS had failed to monitor and

enforce compliance with the provisions of the Act requiring
hospitals to provide free care After the suit was brought HHS

promulgated new regulations which addressed both of these

areas The district court dismissed both claims against HHS on

grounds of mootness and failure to exhaust administrative
remedies

On appeal the Seventh Circuitrejected the governments
mootness and exhaustion arguments The court however applying
the Cort Ash analysis ruled that the Act does not provide
indigent patients with private right of action against the

Secretary for failure to satisfy her enforcement obligationsand
thus affirmed the dismissal of that count against the

Secretary With regard to the procedural due process issue the

court rejected the governments argument that the new regulations
remedied every deficiency encountered by plaintiffs and remanded
the case to the district court to determine what procedures are

required by due process in the determination of eligibility for

free care

Attorney John Hoyle Civil Division
FTS 6334792
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Saunders Claytor No 794373 October 1980 D.J
1701177

SOVEREIGN IMMUNITY TITLE VII
INFLATION FACTOR ADJUSTMENT NINTH
CIRCUIT HOLDS THAT SOVEREIGN
IMMUNITY BARS COSTOFLIVING
INFLATION FACTOR ADJUSTMENT TO BACK

PAY AWARD IN TITLE VII SUIT AGAINST
THE UNITED STATES AND THAT DISTRICT
COURT ERRED IN AWARDING ATTORNEYS
FEES FOR ALL WORK PERFORMED BY

COUNSEL IN TWO CONSOLIDATED CASES
EVEN THOUGH PLAINTIFF PREVAILED IN ONLY
ONE OF THEM

Plaintiff Etta Saunders brought two Title VII employment
discrimination suits against her federal employer the Secretary
of the Navy one suit challenging her removal as result of

general reduction in force RIF and the other challenging her

denial of position as an Equal Employment Opportunity EEO
Specialist The two actions were filed separately and at

different times but were subsequently consolidated for trial
The district court ultimately rejected Ms Saunders contentions
in the RIF suit but ruled in her favor on the EEO Specialist
claim In addition to ordering that Ms Saunders be placed in

the EEO Specialist position at the appropriate level and awarding
back pay the district court adjusted the back pay award by

adding sum costofliving inflation factor to

compensate for inflation and furthermore awarded attorneys
fees for all work performed in the consolidated litigation The

government appealed from the district courts judgment to chal
lenge the inflation factor adjustment and the attorneys fees

award

On appeal the Ninth Circuit reversed the trial court on

both counts The court of appeals accepted the governments
argument that the inflation factor adjustment is very similar to

an award of interest and indeed that it is really disguised
interest award which is not explicitly authorized by statute and

is therefore barred by the governments sovereign immunity The

court also adopted the governments view that the two

consolidated cases were comprised of two separate actions and

that the mere happenstance of consolidation could not turn

lost case into one in which the party may be said to have

prevailed Since Ms Saunders did not prevail on her RIF claim
she was not entitled to attorneys fees for the work performed
thereon Accordingly the Ninth Circuit remanded the attorneys
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fees portion of this case to the trial court for determination
of the amount of fees generated by the successful EEO Specialist
claim

Attorneys Michael Jay Singer Civil Division
FTS 6333159
Al Daniel Jr Civil Division
FTS 6332786



799

VOL 28 NOVFJBER 1980 NO 23

LAND AND NATURAL RESOURCES DIVISIOI1

Assistant Attorney General James Moorman

Energy Action Andrus ____ F.2d ____ No 80-2127 D.C
Cir September 29 1980 DJ 90-4-93

OCS Leasing Interiors bidding system sustained

This is an action by the Energy Action Education Foun-
dation and others to require the Secretary of Energy to

promulgate new bidding system regulations and to enjoin the

Secretary of the Interior from holding any OCS oil and gas
lease sales until the regulations are in place On

September 17 1980 the district court denied preliminary
injunction which sought to prevent upcoming sales to be held
in September October and November The district court also
denied cross-motions for summary judgment and partial summary
judgment On September 29 1980 after expedited briefing and

argument the court of appeals affirmed the denial of the
preliminary injunction That court expressly retained juris
diction to consider other issues probably including whether
the Secretary of Energy has been issuing regulations for new
bidding systems at satisfactory pace

Attorneys Edward Shawaker and Anne

Almy Land and Natural Resources
Division FTS 6332813/4427

Fuicher United States ____ F.2d ____ No 78-1552 4th
Cir September 17 1980. DJ 90-1-5-1751

Condemnation Declaration of Taking Act Jurisdiction

In 1959 the United States condemned tract of land

by filing declaration of taking Subsequently plaintiff
invoking the Quiet Title Act brought art action in the district
court contending that he was the proper owner of the tract
when the declaration of taking was filed that the government
had neglected to make an appropriate attempt to serve him with
notice of the condemnation action that he was unaware of the
condemnation action and that consequently he remained the

owner of the property The district court dismissed the

complaint holding that the plaintiffs sole remedy was
claim for monetary award in the Court of Claims
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On appeal the Fourth Circuit initially affirmed the

district court However on rehearing en banc the court of

appeals held that the United States had acquired inde
feasible title by filing declaration of taking the

plaintiffs remaining interest was in the nature of an equit
able lien and the Quiet Title Act when read in con
junction with the Tucker Act and the Declaration of Taking Act
conferred jurisdiction on the district court to consider the

plaintiffs complaint The court further held that the

plaintiff if he prevails cannot defeat the governments title
but will be limited to monetary award equal to the value of

the property on the date the declaration of taking was filed
plus interest Three judges partially dissented stating that

declaration of taking will not vest title in the government
where the government fails to properly attempt to serve notice
Two other judges voted to affirm the district court

Attorneys Robert Klarquist and Dirk
Snel Land and Natural Resources
Division FTS 633-2731/4400

Mississippi Commission on Natural Resources Costle ____
1.2d ____ No 79-3538 5th Cir September 18 1980 DJ

90-5-1-2-51

Clean Water Act EPAs disapproval of states water

quality criteria for dissolved Oxygen and adoption of

stricter criteria sustained

Within the framework of Section 303c of the Clean
Water Act 33 U.S.C 1313c EPA disapproved the water quality
criteria for dissolved oxygen DO adopted by the State in the

course of revising its water quality standards and went on to

promulgate for the States waters the stricter DO criteria it

deemed necessary to meet the Acts requirements Affirming the

district court the court of appeals upheld EPAs action in all

respects despite the States primary role in setting water

quality standards under the Act EPA is given the final voice
in determining the consistency of state-adopted standards with
the Acts requirements and need not give the States the benefit
of an arbitrary and capricious standard of review in its

review of state standards EPA may properly require justifica
tion for water quality criteria less stringent than those

developed and published by EPA the Red Book pursuant to 33

U.S.C 1314al EPA correctly construed the Act to re
quire consideration of only scientific and technical factors
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not economic impact in setting water quality criteria
EPAs promulgation of substitute criteria is not in absence
of resulting prejudice void for failure to meet the statutory
deadline in 33 U.S.C 1313c4

Attorneys Martin Hatzen and Robert

Klarquist Land and Natural
Resources Division FTS 633-2850/
2731 and EPA Staff

Trigg United States ____ F.2d ____ No 79-1862 10th Cir
September 15 1980 DJ 90-1-18-1232

Mining

The Triggs held nonproducing federal oil and gas leases

covering thousands of acres in several Western states In 1977

they filed Chapter XI bankruptcy petition and failed to pay
their annual delay rentals on the leases The Triggs claimed
that Bankruptcy Rule 11-44a stayed the automatic termination

if of the leases for failure to pay delay rentals on time The

bankruptcy court and the district court rejected the Triggs
arguments and decided the leases had terminated by operation of

law The Tenth Circuitaffirrned the lower courts holding that

Bankruptcy Rule 11-44a acts only to stay proceedings or

actions against the debtor not automatic terminations of

leases and the bankruptcy court did not have any other

equitable power to prevent the Triggs from losing their leases
This case was decided under the old Bankruptcy Act of 1898

and the rules promulgated pursuant to it the old act was
repealed by the Bankruptcy Reform Act of 1978 generally
effective October 1979

Attorneys Thomas Pacheco and Dirk Snel
Land and Natural Resources Division
FTS 633-2767/2731

Iglesias United States ____ F.2d ____ No 78-2473 4th
Cir October 1980 DJ 90-1-232095

Condemnation Assignment of Claims

special administrator brought this action challenging
an 18-year old condemnation judgment on the ground that the

United States had settled the original case with party who
lacked authority to represent the landowners estate The
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district court dismissed the action due to the landowners
assignment of his interest in the condemnation award to his
wife before his death The court of appeals reversed and

directed the district court to consider the effect of re
assignment of the interest from the wifes estate back to the

original landowners estate In addition the district court
was directed to consider whether the first assignment created

pleading defect under Rule 17a Fed Civ which could
be cured by amendment Both of these arguments were raised for

the first time on appeal

Attorneys Jerry Jackson Carl Strass and

Jacques Gelin Land and Natural
Resources Division FTS 633-2772/
5244 2762

Jackson Andrus ____ F.2d ____ No 77-4010 9th Cir
September 18 1980 DJ 90-1-18-1094

Mining Finding of Lack of Discovery Sustained

The Ninth Circuit by memorandum affirmed summary
judgment upholding an administrative decision of the Department
of the Interior that certain mining claims were void for lack of

discovery of valuable minerals

Attorneys Martin Green and Robert

Klarquist Land and Natural
Resources Division FTS 633-

2827/2731

State of Nevada United States ____ F.2d ____ No 78-1185
9th Cir September 18 1980 DJ 90-6-7-18

Quiet Title Act Statute of Limitations

The States action against the United States to quiet
title to the bed of Pyramid Lake was dismised on the ground that

since the State has known since the nineteenth century of the

federal governments claim to the bed of Pyramid Lake its
action as barred by the 12-year statute of limitations embodied
in the Quiet Title Act 28 U.S.C 2409af

Attorneys Martin Creen and Peter

Steenland Jr Land and Natural
Resources Divison 633-2827/2748
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Union Carbide Agricultural Products Co Costle ____ F.2d

____ No 79-6200 2nd Cir September 24 1980 DJ

90-5-7-1-6

FIFRA EPAs Enforcement of Act Sustained

On appeal by the government the Second Circuit reversed
the preliminary injunction order of the district court which
had enjoined the EPA Administrator from enforcing two provisions
of the Federal Insecticide Fungicide and Rodenticide Act
FIFRA FIFRA requires that all pesticide manufacturers

register their products with EPA before marketing them in inter
state commerce The registration application must include test

data reflecting the effectiveness of the product and its possible
health hazards Under the 1978 amendments to FIFRA EPA is

authorized to publicly disclose these data and in certain cir
cumstances to permit one company to rely on that data previously
submitted by another company The plaintiffs manufacturer of

pesticides brought suit to enjoin EPA from enforcing these

public disclosure and use provisions on the ground that the data
constitutestrade secrets and therefore that FIFRA will take
their property in violation of the Fifth Amendment The district

court concluding that the plaintiffs had raised serious issues
going to the merits and that the balance of hardships favored
them issued preliminary injunction On appeal the Second
Circuit ruled that the district court had applied the wrong
test where party attempts to preliminarily enjoin federal
statute designed to promote the public interest that party must
establish substantial likelihood of success not merely the
existence of serious questions Furthermore the Second Circuit

ruled the district court had erred in considering the merits
because it had failed to properly consider the effect of the

Tucker Act on this case The court of appeals explained that
if the Tucker Act remedy is available for taking of property
the taking is not unconstitutional and the complaining party is
not entitled to equitable relief According to the court of

appeals the only question is whether Congress expressly withdrew
the Tucker Act remedy in this instance

Attorneys Assistant United States Attorney
Dollinger S.D.N.Y and Michael
HcCord Land and Natural Resources
Division FTS 633-2774
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North Slope Borough Andrus ____ F.2d ____ No 80-1148

D.C Cir October 1980 DJ 90-4-111

National Environmental Policy Act EIS on Beaufort
Sea OCS Sale Sustained

On July 1980 the D.C Circuit issued an order

vacating the district courts inlunction against consummation
of the Beaufort Sea OCS sale with the promise of an opinion to

follow That opinion was entirely favorable to the government
First the court ruled that the EIS satisfied NEPA and that

the district court had been overly-critical in invalidating
portions of the EIS Second the court ruled that the govern
ment had complied with the Endangered Species Act as regards
protection for the endangered Bowhead whale Third the court
ruled that any trust responsibility to Native Alaskans had been
satisfied by the Secretary of the Interiors compliance with
the relevant environmental protection statutes finding that in
this instance the interests of the Natives and the environment
were parallel This point was particularly important since

plaintiffs had argued that the Secretary owed higher duty to

.the Natives and that the sale should be cancelled even if the

Secretary complied with all the environmental statutes The

court next ruled that the Secretary had complied with all

pertinent provisions of the Outer Continental Shelf Lands Act
Finally the court held that the Secretary properly entered
into an interim agreement with the State of Alaska which

provided for state management of certain leased tracts pending
the Supreme Courts resolution of boundary dispute between
the State and the United States Plaintiffs had contended that

the Secretary was required to keep those tracts in federal

management in order to ensure application of all federal
environmental laws Overall the opinion is significant be
cause the court enthusiastically endorsed the governments
position that an OCS project is by statute three-stage
leasing exploration and development process and that the

Secretarys decision to hold lease sale is not to be set

aside on the possiblity that adverse impacts may result from
later stages of the project

Attorneys Kathryn Oberly Land and Natural
Resources Division FTS 633-2756
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LISTING OF ALL BLUESHEETS IN EFFECT

DATE AFFECTS USAN SUBJECT

TITLE

52378 thru Reissuance and Continuation in

Effect of BS to U.S.A Manual

Undtd 11.200 Authority of Manual A.G Order

66576

62177 13.100 Assigning Functions to the

Associate Attorney General

62177 13.102 Assignment of Responsibility

to DAG re INTERPOL

62177 13.105 Reorganize and Redesignate Office

of Policy and Planning as Office

for Improvements in the

Administration of Justice

42277 13.108 Selective Service Pardons

62177 13.113 Redesignate Freedom of Information

Appeals Unit as Office of Privacy
and Information Appeals

62177 13.301 Director Bureau of Prisons

Authority to Promulgate Rules

62177 13.402 U.S Parole Commission to replace
US Board of Parole

Undtd 15.000 Privacy Act Annual Fed Reg
Notice Errata

12578 15.400 Searches of the News Media

81380 15.430 Office To Be Contacted

81079 15.500 Public Comments by DOJ Emp Reg
Invest Indict and Arrests

42877 16.200 Representation of DOJ Attorneys

by the Department A.G Order

63377

83077 19.000 Case Processing by Teletype with

Social Security Administration
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DATE AFFECTS USAN SUBJECT

103179 19.000 Procedure for Obtaining Disclosure

of Social Security Administration

Information in Criminal Proceedings

111679 19.000 Notification to Special Agent in

Charge Concerning Illegal or

Improper Actions by DEA or Treasury

Agents

71478 114.210 Delegation of Authority to Conduct

Grand Jury Proceedings

TITLE

10377 23.210 Appeals in Tax Case

TITLE

Undtd 34.000 Sealing and Expungement of Case

Files Under 21 U.S.C 844

TITLE

112778 41.200 Responsibilities of the AAG for

Civil Division

91578 41.210 Civil Division Reorganization

41.227

41480 41.213 Federal Programs Branch Case Reviews

51280 41.213 Organization of Federal Programs

Branch Civil Division

40179 41.300 Redelegations of authority in Civil

41.313 Division Cases

50578 41.313 Addition of Direct Referral Cases
to USAN 41.313

71880 41.320 Impositions of sanctions upon Government

Counsel and Upon the Government Itself

81580 41.327 Judicial Assistance to Foreign Tribunals

40179 42.110 Redelegation of Authority in Civil

42.140 Division Cases

51280 42 230 Monitoring of pre and post judgment pay
ments on VA educational overpayment

accounts

70780 42.230 Monitoring of pre and post judgment pay
ments on VA educational overpayment
accounts
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DATE AFFECTS USAM SUBJECT

22278 42.320 Memo Containing the USAs Recommen

dations for the Compromising or

Closing of Claims Beyond his

Authority

11-1378 42 433 Payment of Compromises in Federal

Tort Claims Act Suits

81379 43.000 Withholding Taxes on Backpay Judgments

50578 43.210 Payment of Judgments by GAO

60178 43.210 New telephone number for GAO office

handling payment of judgments

51479 44.230 Attorneyst Fees in EEO Cases

112778 44.240 Attorney fees in F0I and PA suits

40179 44.280 New USAM 44.280 Dealing with

Attorneys Fees in Right To Finan
cial Privacy Act Suits

80880 44.310 Cases with International or Foreign

320 330 Law Aspects

40179 44.530 Addition to EJSAM 44.530 costs re
coverable from United States

40179 44.810 Interest recoverable by the Govt

40179 45.229 New USAM 45.229 dealing with limita
tions in Right To Financial Privacy

Act suits

21580 45.530 540 FOIA and Privacy Act Matters

550

4179 45.921 Sovereign immunity

40179 45.924 Sovereign immunity

50580 46.400 Coordination of Civil Criminal Aspects

of Fraud Official Corruption Cases

51280 46.600 Monitoring of pre and post judgment

payments on VA educational overpay
ment accounts
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DATE AFFECTS USAN SUBJECT

70780 46.600 Monitoring of pre and postjudgnient

Payments on VA Educational Overpay
ment Accounts

51280 46.600 Memo of Understanding for Conduct of Test

Program to Collect VA Educational

Assistance Overpaynients Less Than $600

81580 47.400 Application of State Law to Questions

Arising in the Foreclosure of Government

Field Mortgages

90580 48.900 Renegotiations Act Claims

92479 49.200 McNamaraOHara Service Contract Act Cases

92479 49 700 WaishHealy Act cases

80880 410100 Cancellation of Patents

80180 411.210 Copyright Patent and Trademark

220 230 Litigation

40179 411.850 New USAN 411.850 discussing Right

To Financial Privacy Act litigation

42180 411.860 FEGLI litigation

40780 412.250 Priority of Liens 2420 cases
.251 .252

52278 412.270 Addition of New Sentence to

USAN 412.270

41679 413.230 New USAM 413.230 discussing revised

HEW regulations governing Social

Security Act disability benefits

72580 413.330 Customs Matters

112778 413.335 News discussing Energy Cases

73079 413.350 Review of Government Personnel Cases

under the Civil Service Reform Act

of 1978

8180 413.350 Review of Government Personnel Cases

under the Civil Service Reform Act of 1978
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DATE AFFECTS USAN SUBJECT

4179 413.361 Handling of Suits Against Govt
Einp loyee

62579 415.000 Subjects Treated in Civil Division

Practice Manual

TITLE

90677 53.321 Category Matters and Category

53.322 MattersLand Acquisition Cases

91478 54 321 Requirement for Authorization

to Initiate Action

91478 55.321 Requirement for Authorization to

Initiate Action

91478 57 120 Statutes Administered by the

General Litigation Section

91478 57.314 Cooperation and Coordination with

the Council on Environmental Quality

91478 57.321 Requirement for Authorization to

Inititate Action

91478 58.311 Cooperation and Coordination with

the Council on Environmental Quality

TITLE

42280 63.630 Responsibilities of United States

Attorney of Receipt of Complaint

TITLE

62177 72.000 Part 25Recommendations to

President on Civil Aeronautic

Board Decisions Procedures for

Receiving Comments by Private Parties

TITLE

62177 82.000 Part 55Implementation of Provisions

of Voting Rights Act re Language

Minority Groups interpretive

guidelines

62177 82.000 Part 42Coordination of Enforcement

of Nondiscrimination in Federally

Assisted Programs

52380 82.170 Standards for Amicus Participation
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DATE AFFECTS USAN SUBJECT

101877 82 220 Suits Against the Secretary of

Commerce Challenging the 10%

Minority Business SetAside of

the Public Works Employment

Act of 1977 P.L 9528 May 13 1977

52380 82.400 Amicus Participation By the Division

52380 83.190 Notification to Parties of Disposition

of Criminal Civil Rights Matters

52380 83 300 Notification to Parties of Disposition

of Criminal Civil Rights Matters

TITLE

71179 91.000 Criminal Division Reorganization

Undtd 380 91 103 Description of Public Integrity Section

31480 91 103 Criminal Division Reorganization

111379 91.160 Requests for Grand Jury Authorization

Letters for Division Attorneys

tlndtd 91.215 Foreign Corrupt Practices Act of 1977
15 U.S.C 78mb23 15 U.S.C
78dd1 and 15 U.S.C 78dd2

41480 91.403 Criminal Division Reorganization

.404 .410

41680 91 502 Criminal Division Brief/Memo Bank

70880 91 503 Case Citation

62279 92.000 Cancellation of Outstanding Memorandum

12580 92 145 Interstate Agreement on Detainers

50580 92.148 Informal Immunity

51280 94.206 Mail Covers

22880 94.116 Oral Search Warrants

62879 94.600 Hypnosis
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DATE AFFECTS USAN SUBJECT

Undtd 97.000 Defendant Overhearings and Attorney
97.317 Overhearings Wiretap Motions

91580 97.110 Authorization of Applications

for Interception Orders

42880 97.230 Pen Register Surveillance

91080 97.230 Trap and Trace Guidelines

97 928

91580 97.910 Form Interception Application

91580 97.921 Form Interception Order

72880 98.130 Motion to Transfer

20680 911.220 Use of Grand Jury to Locate

Fugitives

91880 911.220 Obtaining Records To Aid in the

Location of Federal Fugitives by

Use of the All Writs Act 28 U.S.C 1651

121378 911.220 Use of Grand Jury to Locate Fugitives

53177 911.230 Grand Jury Subpoena for Telephone

Toll Records

81379 911.230 Fair Credit Reporting Act and Grand

Jury Subpoenas

81380 911.230 Fair Credit Reporting Act and Grand

Jury Subpoenas

100680 917.000 Speedy Trial Act

72280 920 140 to Indian Reservations

920.146

111379 934 220 Prep Reports on Convicted Prisoners

for Parole Commission

102279 942.000 Coordination of Fraud Against
the Government Cases nondisclosable

60680 942.520 Dept of AgricultureFood Stamp Violations

22780 947.120 Foreign Corrupt Practices Act

Review Procedure
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DATE AFFECTS USAM SUBJECT

60980 947.140 Foreign Corrupt Practices Act Review

Procedure

52279 961.132 Steps to be Taken to Assure the

961 133 Serious Consideration of All Motor

Vehicle Theft Cases for Prosecution

72880 961.620 Supervising Section and Prosecutive

Policy

72880 961.651 Merger

72880 961.682 Night Depositories

72880 961 683 Automated Teller Machines OffPremises

72880 961 691 Extortion Applicability of the Hobbs Act

18 U.S.C 1951 to Extortionate Demands

Made Upon Banking Institutions

72880 963.518 Effect of Simpson United States

on 18 U.S.C 924c

72880 963.519 United States Batchelder
42 114 1979

72880 963.642 Collateral Attack by Defendants on the

Underlying Felony Conviction

72880 963.682 Effect of 5021 Youth Corrections Act

Certificate on Status as Convicted Felon

81380 965.806 Offenses Against Officials of the Coordi
nation Council for North American

Affairs TAIWAN

80879 969.260 Perjury False Affidavits Submitted

in Federal Court Proceedings Do Not

Constitute Perjury Under 18 USC 1623

10380 969.420 Issuance of Federal Complaint in Aid

of States Prerequisites to Policy

9580 970.002 Farm Labor Contractor Registration Act

61180 975.000 Obscenity

61180 975.080 Sexual Exploitation of Children
084 Child Pornography
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__DATE AFFECTS USAM SUBJECT

61180 975.110 Venue

61180 975.140 Prosecutive Priority

61180 975.631 Exception Child Pornography Cases

9580 978.400 U.S.C 2041 et seq

31279 979.260 Access to Information Filed Pursuant

to the Currency Foreign Transactions

Reporting Act

10680 985.315 Census

8780 9100 280 Continuing Criminal Enterprise 408
21 U.S.C 848

51178 9120.160 Fines in Youth Corrections Act Cases

31480 9120.210 Armed Forces Locator Services

52380 9120.210 Directory Dept of Motor Vehicles

Drivers License Bureau

22980 9121.120 Authority to Compromise Close

.153 and .154 Appearance Bond Forfeiture Judgements

42180 9121.140 Application of Cash Bail to Criminal

Fines

40579 9123.000 Costs of Prosecution 28 U.S.C 1918b

Revised 102980

Listing of all Bluesheets in Effect
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Title 10Executive Office for United States Attorneys

Title 10 has been distributed to U.S Attorneys Offices only because it

consists of administrative guidelines for U.S Attorneys and their staffs

The following is list of all Title 10 Bluesheets currently in effect

DATE AFFECTS USAM SUBJECT

9880 102 100 Notice to Competitive Service

Applicants or Employees Proposed

for Appointment to Excepted

Positions

71480 102.123 Tax Check Waiver Individual

8680 102.142 Employment Review Committee for

NonAttorneys

71680 102.144 Certification Procedures for

GS9 and Above Positions

91280 102.145 Procedures for Detailing Schedule

Secretaries to Competitive

Service Positions

71680 102.193 Requirements for Sensitive

Positions NonAttorney

81480 102.193 Preappointment Security Requirements

61380 102.420 Justice Earnings Statement

52380 102.520 Racial/Ethnic Codes

82280 102.523 Affirmative Action Monitoring

Procedures

82280 102.524 Collection Retention Use of

Applicant Race Sex Ethnicity

and Disability Status Data

82280 102.525 Employment Review Procedures

for Grades CSi GSl2

100680 102 540 Performance Appraisal System for

Attorneys

61180 102.545 Younger Fed Lawyer Awards

82680 102.551 Standard of Conduct

61880 102.552 Financial Disclosure Report
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DATE AFFECTS USAM SUBJECT

61180 102.564 Authorization Payment of

Training

71180 102.611 Restoration of Annual Leave

92980 102.630 SF 2809 Health Benefits Registration

Form

6680 102.650 Unemployment Compensation for

Federal Employees

6680 102.660 Processing Form CA1207

6680 102.664 OWCP Uniform Billing Procedure

62380 104.262 Procedures

8580 106.100 Receipt Acknowledgment Form USA204

62380 106.220 Docketing Reporting System

51680 Index to Title 10
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UNITED STATES ATTORNEYS MANUALTRANSMITTALS

The following United States Attorneys Manual Transmittals

have been issued to date in accordance with IJSAM 11.500 This

monthly listing may be removed from the Bulletin and used as

check list to assure that your Manual is up to date

TRANSMITTAL

AFFECTING DATE DATE OF

TITLE NO MO/DAY/YR Text CONTENTS

8/20/76 8/31/76 Cli 123

9/03/76 9/15/76 Ch

9/14/76 9/24/76 Ch

9/16/76 10/01/76 Ch

2/04/77 1/10/77 Ch 61012

3/10/77 1/14/77 Ch 11

6/24/77 6/15/77 Ch 13

1/18/78 2/01/78 Ch 14

5/18/79 5/08/79 Ch

10 8/22/79 8/02/79 Revisions to

11.400

11 10/09/79 10/09/79 Index to Manual

12 11/21/79 11/16/79 Revision to Cli

11

13 1/18/80 1/15/80 Ch iu
2930 4145

6/25/76 7/04/76 Ch to

8/11/76 7/04/76 Index

6/23/76 7/30/76 Ch to

11/19/76 7/30/76 Index
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8/15/79 7/31/79 Revisions to Ch

9/25/79 7/31/79 Ch

1/02/77 1/02/77 Ch to 15

1/21/77 1/03/77 Ch

3/15/77 1/03/77 Index

11/28/77 11/01/77 Revisions to

Ch 16 1115
Index

2/04/77 1/11/77 Ch to

3/17/77 1/11/77 Cli 10 to 12

6/22/77 4/05/77 Revisions to

Ch 18

8/10/79 5/31/79 Letter from

Attorney General

to Secretary

of Interior

6/20/80 6/17/80 Revisions to Ch 12 New

Ch 2A Index to Title

3/31/77 1/19/77 Ch to

4/26/77 1/19/77 Index

3/01/79 1/11/79 Complete Revision

of Title

11/18/77 11/22/76 Ch to

3/16/77 11/22/76 Index

1/04/77 1/07/77 Ch

1/21/77 9/30/77 Ch to

5/13/77 1/07/77 Index

6/21/77 9/30/76 Ch pp 36

2/09/78 1/31/78 Revisions to

Ch

3/14/80 3/6/80 Revisions to
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1/12/77 1/10/77 Ch 41117
18 34 37 38

2/15/78 1/10/77 Ch 7100122

1/18/77 1/17/77 Ch 121416
40414243

1/31/77 1/17/77 Ch 130 to 139

2/02/77 1/10/77 Ch 12810
15101102104
120 121

3/16/77 1/17/77 Ch 20606163
6465666970
717273757677
78 79 85 90 110

9/08/77 8/01/77 Ch pp 81
129 Ch 39

10/17/77 10/01/77 Revisions to

Ch

4/04/78 3/18/78 Index

10 5/15/78 3/23/78 Revisions to

Ch 4815 and

new Ch

11 5/23/78 3/14/78 Revisions to

Ch 111214
1718 20

12 6/15/78 5/23/78 Revisions to

Ch 404143
44 60

13 7/12/78 6/19/78 Revisions to

Ch 616364
6566

14 8/02/78 7/19/78 Revisions to

Ch 416971
757678 79

15 8/17/78 8/17/78 Revisions to

Ch 11
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16 8/25/78 8/02/78 Revisions to

Ch 8590100
101 102

17 9/11/78 8/24/78 Revisions to

Ch 120121122
132133136137
138 139

18 11/15/78 10/20/78 Revisions to

Ch

19 11/29/78 11/8/78 Revisions to

Ch

20 2/01/79 2/1/79 Revisions to

Ch

21 2/16/79 2/05/79 Revisions to

Ch 14611
15100

22 3/10/79 3/10/79 New Section

94 800

23 5/29/79 4/16/79 Revisions to

Ch 61

24 8/27/79 4/16/79 Revisions to

969 420

25 9/21/79 9/11/79 Revision of

Title Ch

26 9/04/79 8/29/79 Revisions to

Ch 14

27 11/09/79 10/31/79 Revisions to

Ch 11
73 and new

Ch 47

28 1/14/80 1/03/80 Detailed Table of

Contents iUi Ch
Ch pp 1920i

29 3/17/80 3/6/80 Revisions to Ch
11 21 42 75 79

131 Index to Title

30 4/29/80 4/1/80 Revisions to Ch 11 17 42
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TS
TRANSMITTAL

AFFECTING DATE DATE OF

TITLE NO MO/DAY/YR TEXT CONTENTS

38 7880 72780 Revisions to Ch 16
17 60 63 73 Index

to Manual

Due to the numerous obsolete pages contained in transmittals 130 the

Manual Staff has consolidated all the current material into transmittals

The transmittals numbered 3137 are consolidation of transmittals 130
and anyone requesting Title for the first time from hereon will receive

only transniittals 3137 Then all Title holders received No 38



827

VOL 28 NOVEMBER 1980 NO 23

Open Judicial Proceedings Policy

On October 14 1980 the Attorney General issued the following order

adopting policy strongly favoring open judicial proceedings and establish

ing guidelines for Government attorneys on moving for or consenting to

their closure This order should be given wide distribution in your office
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9Ittrr ar t1i Attnrn 3rn.eral

WtrnD co
VI .4 Jtt /r

CFR Part 50

Order No 91480

OPEN JUDICIAL1 PROCEEDINGS POLICY

AGENCY Department of Justice

ACTION Final Rule

SUMMARY This order revised on the basis of comments received

pursuant to the notice published in the Federal Register on

August 1980 establishes guidelines for the Government on

consenting to or moving for closure of judicial proceedings

It adopts as policy strong presumption that judicial pro

ceec3ings should be open to the public unless closure is plainly

essential to the interests of justice Under the policy the

Government has general overriding affirmative duty to oppose

the closure of judicial proceedings Experience under these

guidelines will he carefully documented and evaluated to ensure

that in practice they achieve their goal of ensuring maximum

openness in judicial proceedings in which the Government appears

EFFECTIVE DATE October 14 1980

FOR FURThER INFORt1ATION CONTACT Alexander Alcinikoff Office

of the Associate Attorney General Department of Justice

washington D.C 20530 202 6334552
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By virtue of the authority vested in me as Attorney General

by U.S.C 301 and U.S.C 516 519 it is hrehy ordered as

fo lows

new section 50.9 to read as follows is added to

Part 50 of Chapter of Title 28 Code of Federal Regulations

50.9 Policy with regard to open judicial proceedings

Because of the vital public interest in open judicial pro

ceeclings the Government has general overriding affirmative

duty to OPPOSC their closure There is moreover strong

presumption aainst closing proceedings or portions thereof

and the Department of Justice foresees very few cases in which

closure would he warranted The Government should take

position on any motion to close judicial proceeding and

should ordinarily oppose closure it should move for or consent

to closed proceedings only when closure is plainly essential to

the interests of justice In furtherance of the Departments

concern for the right of the public to attend judicial proceedings

and the Departments obligation to the fair administration of

justice the following guidelines shall be adhered to by all

attorneys for the United States

These guidelines apply to all federal trials pre and

posttrial evidentiary hearinqs plea proceedings sentencing

proceedings or portions thereof except as indicated in

paragraph of this section

Government attorney has compelling duty to protect

the societal interest in open proceedings
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Government attorney shall not move for or consent to

cioure of proceeding covered by these guidelines unless

no reasonable alternative exists for proLecting

the interests at stake

closure is clearly likely to prevent the harm

sought to be avoided

the degree of closure is minimized to the greatest

extent possible

the public is given adequate notice of the proposed

closure and in addition the motion for closure

is made on the record except where the disclosure

of the details of the motion papers would clearly

defeat the reason for closure specified under

subparagraph c6 of this section

transcripts of the closed proceedings will be

unsealed as soon as the interests requiring

closure no longer obtain and

failure to close the proceedings will produce

substantial likelihood of denial of the

right of any person to fair trial or

ii substantial likelihood of imminent danger

to the safety of parties witnesses or other

persons or

iii substantial likelihood that ongoing invest

igations will he seriously jeopardized
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Governcnt attornoy shall not move for or consent to

the closure of

civil proceeding except ii.th the express authori

zatfon of the Associate Attorney General based on

articulated findings which meet the requirements

of paragraph of this section or

criminal proceeding except with the express

authorization of the Deputy Attorney General

based on articulated findings which meet the

requirements of paragraph of this section

These guidelines do not apply to

the closure of part of judicial proceeding where

necessary to protect national security information

or classified documents or

in camera inspection cOnsideration or sealing of

documents including documents provided to the

Government under promise of confidentiality

where permitted by statute rule of evidence or

privilege or

grand jury proceedings or proceedings ancillary

thereto or

conferences traditionally hei.d at the bench or in

chambers during the course of an open proceeding

The principles set forth in this section are

intended to provide guidance to attorneys for the Government

and are not intended to create or recoqnize any legally

enforceable right in any person
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ne7 sect ion heiding to read as fol1ois is added

in proper ruMarical sequence to the table of contents of

Part 50 of Chapter of Title 28 Code of Federal Rqu.atioss

50.9 Policy with regard to open judicial

proceedings

Date /oto
rney General

-5-


