
U.S Department of Justice

Executive Office for United States Attorneys

United States

Attorneys Bulletin

Published by

Executive Office for United States Attorneys Washington D.C

For the use of all U.S Department of Justice Attorneys

VOL 29 JANUARY 30 1981 NO



VOL 29 JANUARY 30 1981 NO

TABLE OF CONTENTS

Page

COMMENDATIONS 69

Points to Remember

United States Attorneys Caseload Management

Project 71

Witness Statements Producible Only After

Direct Examination 76

AS ENOTE

Civil Division

FOIA Vaughn Index Court of Appeals Affirms

Adequacy of Governments Vaughn Index in Freedom

of InformationAct Case

Wolman et al vs United States of America et al 79

Federal Coal Mine Health and Safety Act Miner

Developing BlackLung Disease is Entitled to

Transfer to Less Dusty Work at His Actual Rather

Than Nominal Rate of Pay
Howard Mullins vs Cecil Andrus Secretary
of the Interior 79

Limitations En Banc Rehearing Standards En Banc

D.C Circuit Affirms Dismissal on Statute of

Limitations Grounds of Damages Claim Against Four

Federal Employees Sued Individually Thereby Affirming
Rule that Most Analogous Local Statute of Limitations

Governs Federal and Diversity Claims in the Absence of

Prescribed Limitations Period

Church of Scientology of California vs Foley 80

Buy American Act Scope of Review Government Contract

Awards Third Circuit Holds Buy American Act Applies

to Manufacturing Costs Exclusive of Installation Costs

on Massive HydroElectric Turbine Project
Allis Chalmers Corp vs Friedkin and Hitachi America Ltd 81

Subpoenas Duces Tecum Constitution Right to Privacy
Sixth Circuit Reverses District Court Order Refusing
to Fully Enforce NIOSH Subpoena for Employee Medical

Records

General Motors NIOSH 82



It

VOL 29 JANUARY 30 1981 NO

Page

Highway Beautification Act Constitution

Tenth Amendment Constitution Necessary
and Proper Clause Eighth Circuit Upholds

Constitutionality of Highway Beautification Act

State of South Dakota vs Goldschmidt 83

Labor Management Reporting and Disclosure Act
Ninth Circuit Requires Advance Notice of Changes

in Union Election Procedures

Ray Marshall vs Local 468 International Brotherhood

of Teamsters Chaffeurs Warehousemen and Helpers
of America 83

Civil Rights Division

Section of the Voting Rights Act

Commissioners Court Medina County Texas

vs United States 85

Revenue Sharing Act and the Crime Control Act

United States vs City of Philadelphia 85

Violation of Title II of the Civil Rights Act

of 1964

United States vs Shirley Gaudet et al
dlbla Hotel Dixie Inc 86

Title VII Omnibus Crime Control and Safe Streets Act

United States vs State of Indiana et al 86

United States vs The Charleston County School District

and the State of South Carolina 87

Land and Natural Resources Division

Clean Air Act EPAs Authority to Compel Ohio to

Comply with EPAs Regulations Sustained

United States vs Ohio Department of Highway Safety 89

Eminent Domain Potential Flooding of Access Road

not Compensable in Condemnation Suit as Damages

to Remainder but Only in Separate Suit Under Tucker Act

United States vs 45.50 Acres Henry Co Mo Woodward 93

Endangered Species Act Interiors Regulations Sustained

Cayman Turtle Farms Ltd vs Andrus 90



III

VOL 29 JANUARY 30 1981 NO

Page

Nonprofit Corporation Formed by Local Municipalities

to General Electrical Power Exempt from Interiors

Regulations Requiring Applicant for RightsofWay
to Reimburse for Costs of Application

Beaver Bountiful et al vs Andrus 91

District of Columbia Lacks Authority to Charge
for Closing of Original Alleys

Oliver Carr Jr vs District of Columbia 91

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES 93

APPENDIX FEDERAL RULES OF CRIMINAL PROCEDURE

These pages should be placed on permanent

file by Rule in each United States

Attorneys office library 95

ADDENDUM U.S ATTORNEYS MANUALBLUESREETS 99

U.S ATTORNEYS MANUALTRANSMITTALS 111



69

VOL 29 JANUARY 30 1981 NO

COMMENDATIONS

Assistant United States Attorney RICHARD JOST District of Colorado has

been commended by Hadden Warden of Federal Correctional Institution

in Englewood Colorado for his representation in the case of Wesley

Williams vs Hadden et al

Assistant United States Attorney JOHN MARTIN District of Columbia has

been commended by Stuart Reichart General Counsel of the Department of

the Air Force in Washington D.C for his thorough preparation and skill
ful presentation in the case of Ford Aerospace Communications Corporation

vs U.S Air Force and Martin Marietta Corporation.

Assistant United States Attorney ROBERT JOSEPH MCLEAN Northern District of

Alabama has been commended by Knight Director of the U.S Secret

Service in Washington D.C for his successful presentation of the

counterfeiting case against James Ray McDonald which resulted in guilty

verdict on all counts

United States Attorney CARLON OMALLEY and Assistant United States

Attorneys ALBERT MURRAY and ROBERT NOLAN Middle District of Pennsylvania

have been commended by Alan Kappeler Director of the Interstate Land

Sales of the Department of Housing and Urban Development for their suc
cessful prosecution of fraudulent land sales schemes in the Pocono Moun
tains area of Pennsylvania

Assistant United States Attorney ANDREW SMYSER Middle District of

Pennsylvania has been commended by James Mounts Jr Colonel JAGC
Chief U.S Army Claims Service Office of The Judge Advocate General for

his excellent efforts in the motions hearing in the case of Kenner et al
vs Department of the Army et al

Assistant United States Attorney BETSY STEINFIELD Northern District of

West Vifinia has been commended by Timothy Elliott Deputy Associate

Solicitor Division of General Law U.S Department of the Interior in

Washington D.C for her successful prosecution in the case of Arnold

Gasbarro vs Marshall et al

United States Attorney THOMAS SULLIVAN Northern District of Illinois
has been commended by James Maurer Executive Director of the Office of

Professional Review of the City of Chicago for his effective dealing with

Chicagos drug problems and handling of the Wilson narcotics case

Assistant United States Attorney JOHN THOMPSON JR Eastern District

of Michigan has been commended by Thomas Lambert Special Agent in Charge
of the Bureau of Alcohol Tobacco and Firearms in Detroit Michigan for

his very capable and professional performance in assisting Special Agents
of the Bureau in the last two and one half years
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United States Attorney FRANK TUERKHEIMER and Assistant United States

Attorneys JOHN FRANKE JOHN VAUDREUIL and RICHARD COHEN Western District

of Wisconsin have been commended by Russell Dickenson Director of the

National Park Service in the District of Columbia for their excellent

performance at the Apostle Islands National Lakeshore condemnation trials

Assistant United States Attorney SHARON MCPHAILWEST Eastern District of

Michigan has been commended by Lawrence Pazol District Counsel of the

U.S Small Business Administration in Detroit Michigan for her excellent

work in obtaining an opinion and order granting motion for Summary Judgment

in the case of United States of America vs Champion Sprayer Company et al
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EXECUTIVE OFFICE FOR U.S ATTORNEYS

William Tyson Acting Director

POINTS TO REMEMBER

United States Attorneys Caseload Management Project

Introduction

The Executive Office has received frequent inquiries from U.S Attorney
office personnel regarding plans to improve case tracking and management
capabilities The item below describes the background of this project its

current status and future plans We will keep you advised as to further plans
and developments Any questions regarding this project may be directed to

Patricia Goodrich on FTS 6335631

Background

The U.S Attorneys have maintained centralized automated system for

developing caseload statistics since the early 1950s as part of their

responsibility to make such reports as the Attorney General may direct
28 USC 547 This system known as the Docket and Reporting System

requires the U.S Attorneys to mail docket card to Washington for every

complaint case or investigative matter which is received in an office

Subsequent activity cards must also be mailed to update the status of each

matter or close it Once month the Justice Data Center processes all docket

and activity cards through computer and mails caseload printouts and

error/verification listings back to the districts

U.S Attorneys offices have found this system to be very awkward to use

for the daily management of their offices as it never reflects the current

status of their litigation because of the reliance on the mail and the monthly

processing cycle The system is errorprone because of its cumbersome nature

and rigid data structure which also makes it difficult to change and because

it is rarely relied upon by the people responsible for feeding it with

information Most U.S Attorneys offices have devised alternative methods for

keeping track of their litigation
In recent years complaints about the system have increased as

computer technology has become more prevalent in other areas of the government
business community and society in general Both the office of Management and

Budget 0MB and Congress have criticized the Department of Justice for its

paucity of information relative to its litigation The Department attempted to

develop more responsive case tracking system in the midseventies when it

designed and implemented the Automated Caseload and Collections System ACCSYS
in the Northern District of Illinois This system was processed at the Justice

Data Center in Washington but received data online from the U.S Attorneys
office in Chicago using computer terminals located there The system was also

tested in the Western District of Washington the District of Arizona and the

District of New Jersey
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In 1978 the Internal Audit Staff on the Justice Management Division JND
evaluated ACCSYS and found it deficient in numerous categories It had been

planned and designed with insufficient guidance from its user the U.S
Attorneys offices and therefore did not meet their demands and requirements

It never became an integral part of any office as management device because

it could not give the offices the information they needed in an accurate
useable fashion The system was very inflexible and could not be modified to

meet the needs of different districts Support from the data center was poor
response time was slow and the terminals often malfunctioned No costs were

maintained on the development of the system so this could not be evaluated but

JMD estimated that it was costing about $500000 year to run the system in

the Chicago office alone The collections portion of the system never worked

properly The system was finally abandoned in 1979

During this past decade parallel system development was taking place

When the District of Columbia Superior Court was created in the early 1970s

project was established to develop an automated case tracking system for the

new prosecutors office responsible for handling the citys criminal caseload

the Superior Court branch of the DC U.S Attorneys office This system

became known as the Prosecutors Management Information System PROMIS and is

still operational in the DC U.S Attorneys office today The PROMIS software

technology and development became an exemplary project of the Law Enforcement

Assistance Administration LEAA and now has approximately 75 state and local

users and about 100 other similar jurisdictions in various stages of

installation Because it was developed with LEA.A funding it is in the public

domain Because it had to be transferable to many kinds of users statewide
criminal justice systems small county prosecutors courts federal agencies
etc it had to be adaptable to the requirements of different jurisdictions and

applications The most recent generation of PROMIS software is written in ANSI

COBOL and can be processed on about dozen different makes and models of small

computers making it very hardware independent and it can be tailored online
to meet many different functional requirements without making extensive

software changes making it very adaptable to different jurisdictions

requirements
In 1979 the Executive Office for U.S Attorneys sponsored feasability

study to determine what approach to take to improve the caseload management and

information system for U.S Attorneys Interviews were conducted in sample

number of U.S Attorneys offices and with the legal divisions the

investigatory agencies and 0MB The study identified an extensive need for

more information concerning U.S Attorneys activities especially by the U.S

Attorneys offices themselves The offices identified variety of functions

which would benefit from the application of computer technology in addition to

tracking cases such brief indexing word processing collections accounting
evidence management Speedy Trial Act reporting case weighting and many
administrative activities

The study indicated that the U.S Attorneys were enthusiastic about the

idea of operating locallybased system which would support many office

applications and functions Indeed large number of them have and are

developing local systems independently on their word processing equipment to

compensate for the lack of information they receive from the Docket and

Reporting System The Executive Office decided to test this concept by

installing PROMIS in two districts on pilot basis in 1980 The two pilot

offices the District of Southern California San Diego and the District of

New Jersey would each have version of PROMIS specially tailored for them but
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both versions would contain the essential data elements required by the

Department so that from Washington perspective they would appear to be

identical The basic principle behind this plan is that the information needed

by U.S Attorneys offices should be under their control and available to them

immediately All the districts will transmit comparable data to Washington but

each district will be able to add to its system any unique data elements or

reporting requirements that are peculiar to that district

These two pilot PROMIS offices are both large enough to justify the

installation of small computers locally but over twothirds of the districts

have less than 25 attorneys assigned to them While it is technically possible

to connect the smaller districts to computer hardware located in larger

district it might be prohibitively expensive to give the smaller districts all

of the features available in the larger ones because of the telecommunications

costs The pilot plan therefore includes the development of smallerscale

system for smaller offices using word processing equipment rather than

minicomputers in those smaller offices This concept is worth testing because

of the success many offices are having at the present time using this sort of

equipment to manage their caseload and collections activities The two

districts selected for this semiautomated test are the Southern District of

West Virginia Charleston and the District of Vermont

The Pilot Project

The pilot project began in October 1979 The Executive Office has

contract with the Institute for Law and Social Research INSLAW for FY 1980 to

perform the systems design and analysis- in the pilot offices to tailor the

PROMIS software for the two automated districts to develop forms procedures

and training plans for the pilot offices to assist in the development of

equipment requirements and to deielop and design the central system which will

reside in Washington This central system will consist of the caseload data

transmitted from the U.S Attorneys offices In addition the contract

includes tasks to develop any specialized software not included in the basic

PROMIS package such as collections accounting Speedy Trial Act reporting and

other special purpose reports
In July 1980 the San Diego PROMIS system was tailored and implementation

of the criminal caseload system began in that office The New Jersey system

has been tailored and the criminal portion of the system was installed in

October These systems are being processed on INSLAW equipment in Washington
DC via telecommunications as the equipment for the two automated offices was

not delivered until October The collections system has been designed and

programming specifications are being prepared The design of the central

system has been approved and it is being tailored The procedures analysis and

the initial system designs for the two semiautomated offices have been

completed
The process of developing federal version of PROMIS has been

reiterative one involving constant analysis discussion and review concerning

the information requirements and procedures in the pilot offices during

FY 1980 The result has been the creation of the largest and most complex

PROMIS package ever tailored since the U.S Attorneys offices handle much

broader range of litigation than the average state or local prosecutor does
The U.S Attorneys PROMIS can collect pertinant information at all stages of

criminal or civil case including pre or postjudgment collection of money
and the appellate stage It includes special files for witnesses bail
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bondsmen agencies defense attorneys legal issues for brief indexing and

reasons for why certain actions were taken
The detailed requirements analysis resulted in more original software

development than had been anticipated specifically to handle accounting for

collections activities track critical Speedy Trial Act events and dates and

produce specialpurpose reports in addition the competitive procurement

process used in the acquisition of computer hardware for the two automated

offices resulted in the selection of equipment which has never been used

operationally to process PROMIS software This has necessitated the conversion

of PROMIS to an operating system and equipment with which no PROMIS user is

intimately familiar The computer site in New Jersey is under construction
The bids for the equipment for Charleston West Virginia were received on

October 24 and delivery of the equipment for that office is not anticipated

before February 1981 All of these factors have contributed to delaying the

completion of the pilot phase of the project beyond the termination date of the

existing INSLAW contract This contract is being extended to complete the

pilot phase of this project

Current Status

The New Jersey and Southern California pilot districts are operating the

criminal caseload portion of the system using INSLAWs computer This

application will be transferred to their onsite computers during

January/February 1981 after the PROMIS software has been converted to that

equipment The civil caseload subsystem will be implemented at that time

The collections financial module is being developed now and will be tested in

March/April

Implementation of the Vermont system will be completed in January 1981

This system runs on standalone Lanier word processing device which can sort

records select data elements from records for special purpose reports perform

mathematical functions and communicate with computer equipment Equipment

selection for the Charleston West Virginia system will be completed in

January1981 at which time final design and development work can begin

Implementation of the system in this office is contingent upon equipment

delivery schedules and is planned for April/May 1981

The core of the systeiii from the Departmental perspective is the central or

EOUSA system which will contain summary caseload data from each pilot district

This EOUSA system has been designed and developed but implementation depends

upon the existance of operational pilot districts from which these data can be

transferred This implementation is scheduled to begin in March 1981

The pilot systems must be objectively and thoroughly evaluated before

additional equipment acquisitions can be planned The Executive Office will

have an independent contractor perform this evaluation beginning in November

1980 so that the pilot offices can be analyzed before and after system

installation The evaluation will include an analysis of the desirable and

undesirable features of the pilot project review of the project management

an assessment of the various equipment configuration options cost/benefit

analysis and recommendations Completion of the evaluation is planned for

August 1981 This plan is contingent upon the availability of operational

systems to evaluate in the pilot offices by April 1981

Future Tasks

One of the basic premises of this project is that viable management

system for the U.S Attorneys must provide relevant timely data to each
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district and as byproduct produce the data required in Washington for

review and planning purposes One of the desirable features of PROMIS is that

this software package can be tailored to suit the management requirements of

each district and also maintain nucleus of essential information in each

districts system so that identical data elements can be transferred to the

EOUSA system Each district will therefore appear to have the same system from

the central perspective but will incorporate local options and features if so

desired by district management
If the pilot operations are successful the installation of the system in

the remaining 90 districts will be performed on districtbydistrict basis to

ensure that each districts system becomes integrated with that districts

procedures and functions and meets that districts needs This is longrange
project that will take several years to accomplish

plan for nationwide implementation of the system will be established

when the pilot operations have been evaluated Summer 1981 This plan will

use the findings and recommendations of the evaluation for the determination of

the final system design installation schedule and equipment configuration
The pilot evaluation and final plan will be used to justify the funding and

procurement authority required to complete the project
Once plan is established procurement of additional equipment and

contractual technical support will take almost year due to the lengthy

procedures involved in competitive federal procurements In order to avoid

onetotwo year hiatus in the projects momentum EOUSA intends to continue to

perform the basic analytical work that will be required regardless of the pilot
results This will serve two purposes to establish standardized methods

of performing requirements and procedures analyses in U.S Attorneys offices

so that nationwide implementation can be accomplished more expeditiously than

the pilot implementations were performed and to begin the detailed

analytical work in the largest offices so that they will be prepared for

automation when the final plans have been developed These offices Manhattan
Los Angeles Chicago Miami and the District of Columbia are larger and more

complex than the pilot districts and will take longer to convert to automation

than any other districts These five offices are targets for automation

because of their size regardless of the outcome of the pilot project The

tasks discussed above will therefore not jeopardize the findings of the

evaluation in anyway The Department of Justice is under mandate from 0MB

and the Congress to improve its litigation information and the U.S Attorneys

process the bulk of the Departments litigation It is therefore presumable
that something will be done to improve case tracking and record keeping

regardless of the verdict on the PROMIS pilot

Executive Office
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Witness Statements Producible Only After Direct Examination

The following memorandum was sent to all United States Attorneys from

Philip Heymann advising them of the new Rule 26.2 of the Federal Rules

of Criminal Procedure which became effective December 1980

Memorandum

PBHRAPPRWCdh

Date 91980
xaminat ion

nss

rneysUnited
Assistant Attorn General

Criminal Division

question has been raised whether new Rule 26.2F.R.Cr.P
effective December 1980 allows for discovery of witness
statements prior to direct examination

As you know the government has been successful in the

courts of appeals in making 18 U.S.C 3500a bar to any
unwanted exercise of judicial discretion to compel disclosure of

witness statements prior to direct examination The new Rule

expands on 18 U.S.C 3500 to make producible the statements of

both government and defense witnesses but contains no counterpart
to 18 U.S.C 3500a The argument has been made that since

Rule 26.2 is later treatment of the sublect matter repeal of

181iTS.C 3500a is implied and hence the courts now enjoy
discretion in controlling the time of the production of witness
statements See Rule 16a2a

It is canon of statutory construction that repeals by

implication are disfavored When there is no positive repugnancy
statutory provisions capable of co-existence are to be given
effect in the absence of clearly expressed Congressional
Intention to the contrary E.g Regional Rail Reorganization
Act Cases 419 U.S 102 133T 197 and cases cited therein

Neither the Advisory Committee Notes nor other legislative
history attending the final adoption of Rule 26.2 evince any
intention of doing away with the salutary rule embodied in 18

U.S.C 3500a The purpose of 26.2 was simply to enhance the

truth-seeking process in line with the leading case of United
States Nobles 422 U.S 225 1975 by making the statements
of all witnesses except defendants available for use in cross-
examination
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Therefore it isthe view of the Criminal Division that
18 U.S.C 3500a remains in effect and United States Attorneys
may resist as in the past anticipated efforts by defense counsel
to compel earlier disclosure of government witness statements

There is no statutory counterpart to 18 U.S.C 3500 with

respect to defense witness statements Accordingly it is

possible to argue that since Rule 26.2 contains no express
prohibition on the courts power to order earlier disclosure
the government is free to seek such disclosure even though
defendants are barred by 18 U.S.C 3500a from doing likewise
In our view however the intent of Rule 26.2 was to create equal
disclosure rights to both prosecution and defense witness state
ments See United States Pulvirenti 408 Supp 12

E.D Mich 1976 holding that under Nobles supra the

obligation disclosure placed on the defendant should be
the reciprocal of that placed upon the governinent...by the
Jencks Act cited with approval in the Advisory Committee
Note to Rule 26.2 Under the circumstances you should follow

policy of not seeking the statements of defense witnesses
prior to their direct examination unless there is to be
mutual disclosure at an earlier time

Executive Office
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CIVIL DIVISION
Acting Assistant Attorney General Thomas Martin

Wolman et al United States of America et al D.C Cir
No 802516 December 30 1980 D.J 145157108

FOIA VAUGHN INDEX COURT OF APPEALS
AFFIRMS ADEQUACY OF GOVERNMENTS VAUGHN
INDEX IN FREEDOM OF INFORMATION ACT CASE

The Court of Appeals has affirmed grant of summary judgment
for the government in this Freedom of Information Act case

involving exemptions and On appeal the sole issue

was the adequacy of the governments Vaughn index In holding
that summary judgment for the government has been appropriate
the Court of Appeals rejected the argument that the governments
index had been inadequate since it did not reveal the substantive
content of the materials withheld more descriptive affidavit
concluded the Court would inevitably divulge the very infor
mation which the government sought to protect In light of the

governments showing of the harm such disclosure would cause the

Court held that further description was unnecessary

Attorneys Leonard Schaitman Civil Division
FTS 6331551

Marc Johnston Civil Division
FTS 6332972

Howard Mullins Cecil Andrus Secretary of the Interior
D.C Cir No 771086 December 31 1980 D.J 236452165

FEDERAL COAL MINE HEALTH AND SAFETY
ACT MINER DEVELOPING BLACKLUNG DISEASE
IS ENTITLED TO TRANSFER TO LESS DUSTY
WORK AT HIS ACTUAL RATHER THAN NOMINAL
RATE OF PAY

Under section 203b of the Federal Coal Mine Health and

Safety Act miner developing pneumonconiosis black lung

disease has the option of transferring to less dusty work

environment of coal mine at not less than the regular rate of

pay received by him immediately prior to his transfer In this

case the D.C Circuit held that miner who had worked more than

70 percent of the time as roof bolter at the roof bolters
rate of pay was entitled to that rate of pay upon his transfer
under section 203b rather than the lower rate of pay of

general inside laborer the miners nominal classification under
his unions collective bargaining agreement with the employer

Attorney Michael Kimmel Civil Division
FTS 6331683
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Church of Scientology of California Foley D.C Cir No
772134 January 1981 DJ 14510525

LIMITATIONS EN BANC REHEARING
STANDARDS EN BANC D.C CIRCUIT AFFIRMS
DISMISSAL ON STATUTE OF LIMITATIONS
GROUNDS OF DAMAGES CLAIM AGAINST FOUR

FEDERAL EMPLOYEES SUED INDIVIDUALLY
THEREBY AFFIRMING RULE THAT MOST
ANALOGOUS LOCAL STATUTE OF LIMITATIONS
GOVERNS FEDERAL AND DIVERSITY CLAIMS IN
THE ABSENCE OF PRESCRIBED LIMITATIONS
PERIOD

After rehearing enhanc the D.C Circuit entered per
curiam judgment affirming the dismissal by the district court of
the Church of Scientologys complaint as barred by the applicable
statute of limitations Th Church originally brought damages
action against four federal employees in their individual
capacities alleging that the four were responsible for the

preparation and dissemination of false memorandum concerning
the Church The Church claimed that the false memorandum damaged
its reputation making it more difficult for the Church to

attract followers This was said to violate the Churchs First
Amendment free exercise rights Applying the most analogous
statute of limitations as controlling Supreme Court precedent
requires it to do the district court concluded that the Churchs
claim was essentially one for defamation that had not been filed
within the applicable oneyear period for defamation actions
The original panel Bazelon and Parker DJ Wilkey
dissenting affirmed the dismissal insofar as the Churchs
complaint stated cause of action for defamation but otherwise
reversed the district court and remanded for further
proceedings The panel decision recognized new common law

cause of action for negligent compilation and maintenance of
records and permitted the Church on remand to attempt to find

some federal recordkeeping statute or regulation from which the
Church could infer separate claim Finally the panel
expressly declined to address the question whether simple
negligence is actionable in Bivenstype suit inferred from the

Constitution but opened the way for the Church to proceed on
that claim on remand Because of the implications of permitting
such types of damages claims to be brought against federal
employees in their individual capacities and because of conflicts
between the panel decision and both Supreme Court precedent and

prior DC Circuit decision we sought rehearing en banc which
was granted last spring

After rebriefing and reargurnent in October eight of the
eleven member en banc court affirmed the district courts
dismissal in per curiam judgment Wright McGowan Tamm
MacKinnon Robb Wilkey Wald and Mikva In 19page opinion
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joined by Edwards and Ginsburg Judge Robinson stated the view
that en banc consideration had been inappropriate because the

majority en banc decision was nothing more than eight judges
simply disagreeing with the original panel and was not decision
either to maintain the consistency of decisions of the circuit or

decision on question of exceptional importance as required by
Rule 35 of the Federal Rules of Appellate Procedure Judge
MacKinnon wrote concurring opinion responding to the dissent in

which he pointed out that the original panel decision was incon
sistent with at least one prior circuit decision and therefore en

banc consideration to maintain uniformity had been appropriate
This disposition has left for another case the resolution of
among other things whether simple negligence is actionable in

Bivenstype suit

Attorneys Barbara Herwig Civil Division
FTS 6331579

Mary McReynolds Civil Division
FTS 6331160

Allis Chalmers Corp Friedkin arid Hitachi America Ltd C.A
Nos 801144 801230 December 16 1980 D.J 14543241

BUY AMERICAN ACT SCOPE OF REVIEW
GOVERNMENT CONTRACT AWARDS THIRD
CIRCUIT HOLDS BUY AMERICAN ACT APPLIES
TO MANUFACTURING COSTS EXCLUSIVE OF

INSTALLATION COSTS ON MASSIVE HYDRO
ELECTRIC TURBINE PROJECT

contract for two massive hydroelectric turbines to be used

to generate electricity at Rio Grande River damsite was let by
the Army Corps of Engineers to Hitachi America Ltd Japanese
Corporation which was the low bidder even after 12 percent
surcharge required by the Buy American Act 42 U.S.C l0a et

seq was added to its manufacturing costs before its bid was

compared with that of the lowest domestic bidder Allis Chalmers
of York Pennsylvania Allis Chalmers protested to the

Comptroller General and also filed disappointed bidder suit
in the district court claiming that the cost of installation of
the turbines at the damsite and other postdelivery services
included in the contract were also properly subject to the 12

percent differential Had this surcharge been added to the
entire bids Allis Chalmers would have been the successful
bidder

The Comptroller General and the district court both ruled
that the Corps of Engineers acted reasonably and in accordance
with the bid specifications in applying the differential solely
to predelivery manufacturing costs The Third Circuit affirmed
stressing its narrow scope of review of government contract
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awards E.g SeaLand Service Inc Brown 600 F.2d 429 435

1979 However Circuit Judge Adams concurring noted that

while he felt constrained to accord substantial deference to the

Comptroller Generals decision which was based on prior
administrative precedent he had grave doubts as to whether the

Buy American Act had been construed in accordance with its under
lying purpose

Attorney Eloise Davies Civil Division
FTS 6332275

General Motors NIOSH C.A Nos 793168 793169
December 30 1980 D.J 145161303

SUBPOENAS DUCES TECUM CONSTITUTION
RIGHT TO PRIVACY SIXTH CIRCUIT REVERSES
DISTRICT COURT ORDER REFUSING TO FULLY
ENFORCE NIOSH SUBPOENA FOR EMPLOYEE
MEDICAL RECORDS

The National Institute for Occupational Safety and Health is

authorized to conduct health hazard evaluations of work
environments alleged to be hazardous to workers health In the

course of an investigation of General Motors plantNIOSH
subpoenaed the medical records of workers employed in areas under
investigation for the purpose of conducting epidemological
studies General Motors refused to comply with the subpoena
The district court subsequently ordered General Motors to produce
the records hut ordered the names of the employees deleted from

the records before GM turned them over to NIOSH NIOSH contended
that the medical studies could not be completed with the records
in this form

The Sixth Circuit reversed It rejected GMs argument that
the records in personally identifiable form were protected by
state doctorpatient privilege holding that federal law controls
on the applicability of testimonial privileges and holding
further that no doctorpatient privilege exists in federal common
law In addition the Court rejected GMs contention that
disclosure of the medical records would violate any
constitutional right to privacy as long as the security of the
records is assured by NIOSH

The Sixth Circuit joins the Third Circuit Westinghouse
United States No 801269 in holding that NIOSH subpoenas of

employee medical records in this context shall be enforced
Unlike Westinghouse however General Motors does not require any
advance notice be given to employees of NIOSHs intent to inspect
their records

Attorney Alfred Mollin Civil Division
FTS 6331243
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State of South Dakota Goldschmidt C.A Nos 801358 and
801359 December 12 1980 D.J 14518538 and 14518608

HIGHWAY BEAUTIFICATION ACT CONSTITUTION
TENTH AMENDMENT CONSTITUTION NECESSARY
AND PROPER CLAUSE EIGHTH CIRCUIT
UPHOLDS CONSTITUTIONALITY OF HIGHWAY
BEAUTIFICATION ACT

In this case South Dakota challenged the constitutionality
of the Highway Beautification Act This Act provides that the

Secretary of Transportation will withhold 10% of states
federal highway fund if the state fails to effectively control
outdoor advertising along federal aid highways In this
instance the Secretary determined that South Dakota had failed
to provide such control and withheld the funds The state

argued that the Act violates the 10th Amendment and the

Necessary and Proper clause of the Constitution The district
court wrote lengthy opinion rejecting these arguments and the

Eighth Circuit has affirmed The government argued that this Act

is no different from numerous other statutes that utilize the

carrot and stick method of gaining state cooperation in

federal program by conditioning receipt of federal funds upon
state carrying out federal requirements The court accepted the

governments argument and also rejected the states contention
that due process was violated because the Secretary issued the

initial and final decision to withhold funds The court further
rejected the argument that the record showed that the Secretary
had acted arbitrarily or capriciously in determining that the

state had not achieved effective control of billboards

Attorney Douglas Letter
FTS 6331828

Ray Marshall Local 468International Brotherhood of Teamsters
Chaffeurs Warehousemen and Helpers of America C.A No
783582 December 15 1980 D.J 15611350

LABOR MANAGEMENT REPORTING AND DISCLOSURE
ACT NINTH CIRCUIT REQUIRES ADVANCE
NOTICE OF CHANGES IN UNION ELECTION
PROCEDURES

In this case of first impression the Secretary of Labor sued

to invalidate an election held by Teamsters union local on the

grounds that its leaders had not given opposition candidates fair

warning of an alteration in the established alloting and election

procedures The Secretary claimed that the Labor Management
Reporting and Disclosure Act of 1959 requires such notice to be

given The district court rejected this contention and the

government appealed The United States Court of Appeals for the

Ninth Circuit has just ruled that the failure to give proper
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notice of procedural changes in the election procedures
constitutes prima fade violation of section 481c of the Act

Attorneys Linda Cole Civil Division
FTS 6331827

Wendy Keats Civil Division
FTS Ec331233
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CIVIL RIGHTS DIVISION
Acting Assistant Attorney General James Turner

Commissioners Court Medina County Texas United States
CA No 800211 D.D.C DJ 16676l15

Section of the Voting Rights Act

On December 18 1980 the District Court for the Dis
trict of Columbia Pratt entered an order dismissing the

complaint in this case on grounds of mootnŒss Medina County
filed this Section declaratory relief action in January 1980
and had sought preclearance of an apportionment for the Commis-
sioners Court the county governing body

On December 16 1980 we precleared redistricting plan
for the Commissioners Court which it had adopted in October
1980 as an attempt to settle this litigation This precleared
plan substantially remedied the defects of earlier objectedto
plans i.e the unnecessary fragmentation of the Mexican
American community in the City of Hondo the county seat and
provides for one 60%plus Mexican American majority commissioner
precinct in this L18% Mexican American county

On December 17 1980 we filed our Report to the Court
in which we advised the Court that the Attorney General had
given this new apportionment plan the necessary Section pre
clearance and therefore the case had been rendered moot citing
City of Dallas United States 1482 Supp 183 D.D.C 1979
Relying on our Report the Court entered its order dismissing
this action

Attorneys Gerald Hebert Civil Rights Division
FTS 7217119
Robert Kwan Civil Rights Division
FTS 7217136

United States City of Philadelphia No 801318 3rd Cir
DJ 1706229

Revenue Sharing Act and the Crime Control Act

On December 29 1980 the Third Circuit issued its de
cision in this case the civil action seeking to remedy bruta
lity and other unlawful practices of the Philadelphia Police
Department The Court of appeals affirmed the judgment of the
district court dismissing the complaint The court of appeals
held that the United States has no authority to seek civil
relief against the alleged denials of liberty without due
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process absent express statutory authorization and the

complaints allegation of racial discrimination in violation of
the nondiscrimination provialons of the Revenue Sharing Act and
the Crime Control Act were not sufficiently specific

Attorney David Marbiestone Civil Rights Division

United States Shirley Gaudet et al d/b/a Hotel Dixie Inc
CA No 802013 W.D La DJ 16701732

Violation of Title II of the Civil Rights Act of 1964

On December 31 1980 we filed civil suit The suit

charges the defendants with violating Title II of the Civil

Rights Act of 1964 by refusing to rent hotel rooms to blacks on

the same basis and conditions that rooms are rented to other
members of the general public

The suit asked for court order enjoining the defendants
from failing and refusing to ensure that all services facili
ties and accommodations are made available to blacks on the same
basis and conditions as they are made available to white persons
and to enjoin the defendants from engaging in any act or prac
tice that deprives any person of the full and equal enjoyment of

the good services and accommodations at this place of public
accommodation

Attorneys Frances Allen Assistant U.S Attorney
FTS 4395277
Lisbon Berry Civil Rights Division
FTS 6334761

United States State of Indiana et al Department of

Corrections CA No T80l272C S.D md DJ 17058122

Title VII Omnibus Crime Control and Safe Streets Act

On December 31 1980 the United States Attorney for the
Southern District of Indiana at Indianapolis filed suit under
Title VII of the Civil Rights Act and the nondiscrimination pro
visions of the Omnibus Crime Control and Safe Streets Act The
complaint alleges that in guard positions the State has limited
the employment opportunities of women to female institutions and
to noncontact positions in the male institutions Because

promotional opportunities are dependent upon experience in con
tact positions the complaint alleges promotional discrimina
tion as well The U.S Attorneys investigation also revealed
that the State imposes limitations on the employment opportuni
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ties of women in other positions within the male corrections
institutions

The State has indicated its desire to enter into set
tlement of the lawsuit and settlement negotiations will be

pursued

Attorney Katherine Ransel Civil Rights Division
FTS 6333895

United States The Charleston County School District and the
State of South Carolina CA No 81508 D.S.C DJ 1696772

On January 1981 we filed suit against the State of

South Carolina and the Charleston County School District We

allege that the legislation passed by the state in 1967 to con
solidate the school districts unconstitutionally reserved as the

only powers of the individual constituent districts the powers
of student and faculty assignment We will argue that the con
stituent district boundaries should not restrict student and

faculty assignment Negotiations around proposed consent
decree had stalled prior to filing the complaint We have in
dicated our willingness to continue negotiations to settle the
case through consent decree even though suit has been filed

Attorneys Thomas Keeling Civil Rights Division
FTS 6334713
Michael Sussman Civil Rights Division
FTS 6334755
Gregg Meyers Civil Rights Division
FTS 6334564
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LAND AND NATURAL RESOURCES DIVISION

Acting Assistant Attorney General Anthony Liotta

United States Ohio Department of Highway Safety ____ F.2d

____ Nos 78-3306 and 3307 6th Cir December 1980
DJ 90-5-2-3-753

Clean Air Act EPAs authority to compel Ohio to

comply with EPAs regulations sustained

The Sixth Circuit held that the Clean Air Act author
ized the United States to compel the State of Ohio to comply
with an EPA promulgated regulation banning state registration
of motor vehicles which had not passed an emission inspection
The district court had dismissed the enforcement action on
the ground that Section ll3a of the Clean Air Act did not
authorize the EPA to compel state to enforce provisions of

state Implementation Plan On appeal we argued that the
suit sought to require the State of Ohio to comply with
duty to control pollution generated on state-owned highways
and that Section ll3a1 of the Act authorized such suit
against the State The Sixth Circuit reversed the district
court in divided opinion The majority ruled that while
the State was not strictly polluter by virtue of its owner
ship of highways ownership and control of streets and highways
together with the historic practice of licensing vehicles
combine to provide completely rational basis for obligating
the State to prevent use of the facilities by noncomplying
vehicles Ithelci that Section ll3al of the Act authorized
an enforcement action against the State to compel compliance
with this duty The majority held that the Clean Air Act
so interpreted did not violate the Tenth Amendment or any
other Constitutional provision The dissent stated that EPA
was attempting to force the State to enforce federal law and

this was unconstitutional

Attorneys Anne Almy and Robert

Klarquist Land and Natural
Resources Division FTS 633-4427/
2731 and EPA Staff

United States 45.50 Acres Henry Co Mo Woodward ____
F.2d ____ No 80-1198 8th Cir November 28 1980 DJ

33-26-472-2916

Eminent domain potential flooding of access road
not compensable in condemnation suit as damages to remainder
but only in separate suit under Tucker Act
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The court of appeals reversed that part of the district
courts judgment in this condemnation action awarding the land
owners $20000 for potential future impairment of their access
The potential impairment to the landowners access which would
result from intermittent flooding from reservoir project would
occur at point off the landowners property and outside the

declaration of taking The appellate court reasoned that if
the potential impairment to access constituted taking it

was separate taking not compensable in this action Any claim
the landowners had for compensation would have to be under the
Tucker Act in the Court of Claims The award was not sustainable
under theory of damages to the remainder The appellate court
also noted that potential future flooding which occurs only once
everyl5 years lacks the future prospect of intermittent and

frequent flooding necessary to constitute taking citing
Fromme U.S 412 F.2d 1192 1197 Ct Cl 1969 Although
not deciding the point the appellate court noted that the

potential future flooding of the access involved here every
35.7 to 50 years may not constitute taking

Attorneys James Kilbourne and Anne

Almy Land and Natural Resources
Division FTS 633-4426/4427

Cayinan Turtle Farms Ltd Andrus ____ F.2d ____ No 79-2031
D.C Cir December 12 1980 DJ 90-4-77

Endangered Species Act Interiors regulations
sustained

Cayman challenged regulations issued by the Secretary
of the Interior and the Secretary of Commerce banning trade
importation and transportation of green sea turtle products
under the Endangered Species Act The district court affirmed
the regulations On appeal Cayman claimed that its population
of turtles raised on farm were not wildlife covered by
the Act The court of appeals affirmed on the basis of the

district courts opinion

Attorneys Anne Almy and Edward
Shawaker Land and Natural
Resources Division FTS 633-4427/
2813



91

VOL 29 JANUARY 30 1981 NO

Beaver Bountiful et al Andrus ____ F.2d ____ No 79-2267
10th Cir December 1980 DJ 90-14-1516

Nonprofit corporation formed by local municipalities
to general electrical power exempt from Interiors regulations
requiring applicant for rights-of-way to reimburse for costs
of application

The Tenth Circuit affirmed the holding of the

district court that nonprofit corporation formed by local

municipalities to generate electrical power is exempt from
Interior regulations requiring an applicant for rights-of-way
to reimburse the government for costs of processing the

application The court agreed with Interior that an instru
mentality of local government is not exempted from the reim
bursement regulations unless it can show that the land it

requires will be used for governmental purposes and will
continue to serve the general public However the court
found that in this case the property used for the proposed
generating station and power lines will serve the general
public rather than an identifiable special beneficiary and
hence falls within the exemption

Attorneys James Tomkovicz David
Shilton and Jacques Gelin

Land and Natural Resources
Division FTS 633-2737/2767

Oliver Carr Jr District of Columbia ____ F.2d ____
No 79-1571 D.C Cir December 18 1980 DJ 90-1-5-1724

District of Columbia lacks authority to charge for

closing of original alleys

This is the third and final case involving litigation
over the original alleys within the District of Columbia
Earlier the Court of Claims held that the United States
owned title to certain original alleys Washington Medical

Center Inc U.S 545 F.2d 116 Ct Cl 1977 cert
denied 434 U.S 902 1977 petition for relief from judgment
denied sub nom 1776 Street Associates U.S 602 F.2d
354 197 cert denied U.S 1980 In different

context the District of Columbia Court of Appeals recently
held that the District of Columbia Council lacked authority
under the Street Readjustment Act D.C Code 7-401 et

to condition closing of the original alleys upon payment of

charge by the abutting lot owner United States
Chesapeake Potomac Telephone Co D.C C.A Nos 13570
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14206 and 79-499 July 14 1980 Resolution of this issue
turned upon the courts finding title to the alleys in the

abutting lot owners rather than the United States In Carr
which also arose in the context of challenge to the D.C
Councils -authority to impose charges for alley closing
under the Street Readjustment Act the appellate court held
that the United States was precluded from relitigating this

issue by the doctrine of offensive collateral estoppel even
though there had been prior inconsistent judgment on the
title issue The court also rejected an argument the govern
ment had advanced in CP Telephone that this suit was in

effect quiet title suit It concluded however that
neither it nor the D.C Court of Appeals was ruling directly
or dispositively on the title issue

Attorneys James Kilbourne Carl Strass
and Dirk Snel Land and Natural
Resources Division FTS 633-4426/
5244/4400



93

VOL 29 JANUARY 30 1981 NO.3

OFFICE OF LEGISLATIVE AFFAIRS
Acting Assistant Attorney General Michael Dolan

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES

JANUARY 1981 JANUARY 19 1981

Nominations On January 15 1981 the Committee on the

Judiciary held hearing to consider the nomination of William
French Smith as Attorney General The Committee unanimously
reported the nomination on January 16 1981 Confirmation by
the full Senate is expected shortly
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 35 Correction or Reduction of

Sentence

After defendants mail fraud convictions were affirmed
and certiorari denied defendant in timely fashion
moved pursuant to Rule 35 for reduction of sentence
The district court reduced the sentence 437 days after
denial of certiorari to provide that the confinement
time be reduced to the time served and that the balance
of the sentence be subject to parole supervision and

days later defendant was released from prison

Defendant later challenged that portion of the order
which subjected him to parole supervision prompting the

Government to move under Rule 35 for correction of an

illegal sentence Both parties agreed that the district
court had no authority to order parole supervision which
lies with the Board of Parole The defendant argued that

the reduction to time served and the parole
supervision were severable parts of the order and that
the illegality applied only to the latter leaving the

reduction in effect and thereby releasing him from prison
and parole supervision The Government contended that
the entire order was invalid and urged the court to vacate
it and reinstate its original sentence which the district
court did remanding defendant to custody and control of

the Parole Board under the original sentence Defendant

appealed from this order

Noting that United States Addonizio 442 U.S
178 189 1979 casts doubt on the validity of any
extension of the 120-day limitation of Rule 35 and

stating that the 120-day limitation does not apply to

the timely filing of motions but sets time limit on the

power of the court to act the Court of Appeals concluded
that even if such reasonable extension is allowed
delay of 10 months beyond the 120-day limitation clearly
exceeded reasonable period The Court further held
that the sentence was not severable since imprisonment
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and parole are basically related to each other parole
being looser form of custody which might shift to

imprisonment and vice versa

Vacated and remanded with instructions

United States Seymour Pollack _F.2d._ No 801374
D.C Cir December 24 1980



97

VOL 29 January 30 1981 NO

FEDERAL RULES OF CRIMINAL PROCEDURE

Rule l1c5 Pleas Advice to Defendant

Defendant pled guilty to distribution of heroin and

appealed contending inter alia that when his guilty
plea was accepted at arraignment the district court
failed to address the requirements of Rule 11c that
if he pleads guilty the court may ask him questions
about the offense to which he has pleaded and if he

answers these questions under oath on the record and in

the presence of counsel his answers may later be used
against him in prosecution for perjury or false state
ment The Court of Appeals reversed and remanded

On rehearing the Court of Appeals rejected defen
dants contention relying on its decision in United
States Caston 615 F.2d 1111 5th Cir 1980 which
clarified its earlier decision in United States

Dayton 604 F.2d 931 5th Cir 1979 as reported at

28 uSAB 17 No 1/4/80 In so doing the Court
held that since defendant was not being prosecuted for

perjury and did not show any prejudice and since Rule
11c was not added until 1975 and therefore was not

core inquiry under Rule 11 the omission of the Rule
11c requirement would not mandate automatic reversal
and vacating of the guilty plea

Affirmed

United States Jose Almaguer 632 2d 1265 5th
Cir December 17 1980
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LISTING OF ALL BLUESHEETS IN EFFECT

DATE AFFECTS USAM SUBJECT

TITLE

Undtd 11.200 Authority of Manual A.G Order

66576

112080 11.550 Communications from the Department

62177 13.100 Assigning Functions to the

Associate Attorney General

62177 13.102 Assignment of Responsibility
to DAG re INTERPOL

62177 13.105 Reorganize and Redesignate Office

of Policy and Planning as Office

for Improvements in the

Administration of Justice

42277 13.108 Selective Service Pardons

62177 13.113 Redesignate Freedom of Information

Appeals Unit as Office of Privacy
and Information Appeals

62177 13.301 Director Bureau of Prisons

Authority to Promulgate Rules

62177 13.402 U.S Parole Commission to replace

U.S Board of Parole

121580 15.410 Subpoena of Reporters

42877 16.200 Representation of DOJ Attorneys

by the Department A.G Order

63377

83077 19.000 Case Processing by Teletype with

Social Security Administration

103179 19.000 Procedure for Obtaining Disclosure

of Social Security Administration

Information in Criminal Proceedings

111679 19.000 Notification to Special Agent in

Charge Concerning Illegal or

Improper Actions by DEA or Treasury

Agents
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DATE AFFECTS USAN SUBJECT

121680 19 100 Relationships with Client Agencies

12-0980 111.500 Informal Immunity

121680 113.010 Proceedings Before U.S Magistrates

71478 114.210 Delegation of Authority to Conduct

Grand Jury Proceedings

TITLE

10377 23.210 Appeals in Tax Cases

TITLE

Undtd 34.000 Sealing and Expungement of Case

Files Under 21 U.S.C 844

TITLE

112778 41.200 Responsibilities of the AAG for

Civil Division

91578 41.210 Civil Division Reorganization
41.227

41480 41.213 Federal Programs Branch Case Reviews

51280 41.213 Organization of Federal Programs

Branch Civil Division

40179 41.300 Redelegations of authority in Civil

41.313 Division Cases

50578 41.313 AdditiOn of Direct Referral Cases
to USAM 41.313

71880 41.320 Impositions of sanctions upon Government

Counsel and Upon the Government Itself

81580 41.327 Judicial Assistance to Foreign Tribunals

40179 42.110 Redelegation of Authority in Civil

42.140 Division Cases

51280 42.230 Monitoring of pre and post judgment pay
ments on VA educational overpayment
account

70780 42.230 Monitoring of pre and post judgment pay
ments on VA educational overpayment
accounts

22278 42.320 Memo Containing the USAs Recommen

dations for the Compromising or

Closing of Claims Beyond his Authority
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DATE AFFECTS USAM SUBJECT

111378 42.433 Payment of Compromises in Federal

Tort Claims Act Suits

81379 43.000 Withholding Taxes on Backpay Judgments

50578 43.210 Payment of Judgments by GAO

60178 43.210 New telephone number for GAO office

handling payment of judgments

51479 44.230 Attorneys Fees in EEO Cases

112180 44.240 Attorney fees inFOl and PA suits

40179 44.280 New USAM 44.280 Dealing with

Attorneys Fees in Right To Finan
cial Privacy Act Suits

80880 44.310 Cases with International or Foreign

320 330 Law Aspects

40179 44.530 Addition to USAM 44.530 costs re
coverable from United States

40179 44.810 Interest recoverable by the Govt

40179 45.229 New USAM 45.229 dealing with liiita
tions in Right To Financial Privacy

Act suits

21580 45.530 540 FOIA and Privacy Act Matters

550

4179 45.921 Sovereign immunity

40179 45.924 Sovereign immunity

50580 46.400 Coordination of Civil Criminal Aspects
of Fraud Official Corruption Cases

51280 46.600 Monitoring of pre and post judgment

payments on VA educational overpay
ment accounts

70780 46.600 Monitoring of pre and postjudgment

Payments on VA Educational Overpay
ment Accounts

51280 46.600 Memo of Understanding for Conduct of Test

Program to Collect VA Educational

Assistance Overpayments Less Than $600
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DATE AFFECTS USAM SUBJECT

81580 47.400 Application of State Law to Questions

Arising in the Foreclosure of Government

Held Mortgages

90580 48.900 Renegotiations Act Claims

92479 49.200 McNamaraOHara Service Contract Act Cases

92479 49.700 WaishHealy Act cases

80880 410100 Cancellation of Patents

80180 411.210 Copyright Patent and Trademark

220 230 Litigation

40179 411.850 New USAM 411.850 discussing Right

To Financial Privacy Act litigation

42180 411.860 FEGLI litigation

40780 412.250 Priority of Liens 2420 cases
.251 .252

52278 412.270 Addition of New Sentence to

USAN 412.270

41679 413.230 New USAM 413.230 discussing revised

HEW regulations governing Social

Security Act disability benefits

72580 413.330 Customs Matters

112778 413.335 News discussing Energy Cases

73079 413.350 Review of Government Personnel Cases

under the Civil Service Reform Act

of 1978

8180 413.350 Review of Government Personnel Cases

under the Civil Service Reform Act of 1978

4179 413.361 Handling of Suits Against Govt

Employees

62579 415.000 Subjects Treated in Civil Division

Practice Manual
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DATE AFFECTS USAN SUBJECT

TITLE

90677 53.321 Category Matters and Category

53.322 MattersLand Acquisition Cases

91478 54.321 Requirement for Authorization

to Initiate Action

91478 55.321 Requirement for Authorization to

Initiate Action

91478 57.120 Statutes Administered by the

General Litigation Section

91478 57.3 14 Cooperation and Coordination with

the Council on Environmental Quality

91478 57.321 Requirement for Authorization to

Inititate Action

91478 58.311 Cooperation and Coordination with

the Council on Environmental Quality

TITLE

42280 63.630 Responsibilities of United States

Attorney of Receipt of Complaint

TITLE

62177 72.000 Part 25Recommendations to

President on Civil Aeronautic

Board Decisions Procedures for

Receiving Comments by Private Parties

TITLE

62177 82.000 Part 55Implementation of Provisions

of Voting Rights Act re Language

Minority Groups interpretive

guidelines

62177 82.000 Part 42Coordination of Enforcement

of Nondiscrimination in Federally

Assisted Programs

52380 82.170 Standards for Amicus Participation
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DATE AFFECTS USAM SUBJECT

101877 82.220 Suits Against the Secretary of

Commerce Challenging the 10%

Minority Business SetAside of

the Public Works Employment

Act of 1977 P.L 9528 May 13 1977

52380 82.400 Amicus Participation By the Division

52380 83.190 Notification to Parties of Disposition
of Criminal Civil Rights Matters

52380 83.300 Notification to Parties of Disposition
of Criminal Civil Rights Matters

TITLE

71179 91.000 Criminal Division Reorganization

Undtd 380 91.103 Description of Public Integrity Section

31480 91.103 Criminal Division Reorganization

Undtd 91.215 Foreign Corrupt Practices Act of 1977
15 U.S.C 78mb23 15 U.S.C
78dd1 and 15 U.S.C 78dd2

41480 91.403 Criminal Division Reorganization
.404

41680 91.502 Criminal Division Brief/Memo Bank

70880 91.503 Case Citation

62279 92.000 Cancellation of Outstanding Memorandum

120980 92.148 Informal Immunity

22880 94.116 Oral Search Warrants

62879 94.600 Hypnosis

Undtd 97.000 Defendant Overhearings and Attorney
97.317 Overhearings Wiretap Motions

91580 97.110 Authorization of Applications
for Interception Orders
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DATE AFFECTS USAM SUBJECT

91080 97.230 Trap and Trace Guidelines

97.9 28

91580 97.910 Form Interception Application

91580 97.921 Form Interception Order

72880 98 130 Motion to Transfer

20680 911.220 Use of Grand Jury to Locate

Fugitives

91880 911.220 Obtaining Records To Aid in the

Location of Federal Fugitives by

Use of the All Writs Act 28 U.S.C 1651

121378 911.220 Use of Grand Jury to Locate Fugitives

53177 911.230 Grand Jury Subpoena for Telephone

Toll Records

81379 911.230 Fair Credit Reporting Act and Grand

Jury Subpoenas

81380 911.230 Fair Credit Reporting Act and Grand

Jury Subpoenas

100680 917.000 Speedy Trial Act

72280 920 140 to Indian Reservations

920.146

102279 942.000 Coordination of Fraud Against

the Government Cases nondisclosable

60680 942.520 Dept of AgricultureFood Stamp Violations

60980 947.140 Foreign Corrupt Practices Act Review

Procedure

52279 961.132 Steps to be Taken to Assure the

961.133 Serious Consideration of All Motor

Vehicle Theft Cases for Prosecution

72880 961.620 Supervising Section and Prosecutive

Policy

72880 961.651 Merger
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DATE AFFECTS USAM SUBJECT

72880 961.682 Night Depositories

72880 961.683 Automated Teller Machines OffPremises

72880 961.691 Extortion Applicability of the Hobbs Act

18 U.S.C 1951 to Extortionate Demands

Made Upon Banking Institntions

72880 963.518 Effect of Simpson United States

on 18 U.S.C 924c

72880 963.519 United States Batchelder
42 114 1979

72880 963.642 Collateral Attack by Defendants on the

Underlying Felony Conviction

72880 963.682 Effect of 5021 Youth Corrections Act

Certificate on Status as Convicted Felon

81380 965.806 Offenses Against Officials of the Coordi
nation Council for North American
Affairs TAIWAN

80879 969 260 Perjury False Affidavits Submitted

in Federal Court Proceedings Do Not

Constitute Perjury Under 18 USC 1623

112880 969.500 Prosecutions of Escapes by Fed Prisoners

9580 970.002 Farm Labor Contractor Registration Act

61180 975.000 Obscenity

61180 975.080 Sexual Exploitation of Children
084 Child Pornography

61180 975.110 Venue

61180 975.140 Prosecutive Priority

61180 975.631 Exception Child Pornography Cases

9580 978.400 U.S.C 2041 et seq

31279 979.260 Access to Information Filed Pursuant

to the Currency Foreign Transactions

Reporting Act

10680 985.315 Census
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DATE AFFECTS USAM SUBJECT

91080 97.230 Trap and Trace Guidelines

97 .928

91580 97.910 Form Interception Application

91580 97.921 Form Interception Order

72880 98 130 Motion to Transfer

20680 911.220 Use of Grand Jury to Locate

Fugitives

91880 911.220 Obtaining Records To Aid in the

Location of Federal Fugitives by

Use of the All Writs Act 28 U.S.C 1651

121378 911.220 Use of Grand Jury to Locate Fugitives

53177 911.230 Grand Jury Subpoena for Telephone
Toll Records

81379 911.230 Fair Credit Reporting Act and Grand

Jury Subpoenas

81380 911.230 Fair Credit Reporting Act and Grand

Jury Subpoenas

100680 917.000 Speedy Trial Act

72280 920 140 to Indian Reservations

920 146

102279 942.000 Coordination of Fraud Against
the Government Cases nondisclosable

60680 942.520 Dept of AgricultureFood Stamp Violations

60980 947.140 Foreign Corrupt Practices Act Review

Procedure

52279 961.132 Steps to be Taken to Assure the

961.133 Serious Consideration of All Motor
Vehicle Theft Cases for Prosecution

72880 961.620 Supervising Section and Prosecutive

Policy

72880 961.651 Merger
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72880 961.682 Night Depositories

72880 961.683 Automated Teller Machines OffPremises

72880 961.691 Extortion Applicability of the Hobbs Act

18 U.S.C 1951 to Extortionate Demands

Made Upon Banking Institutions

72880 963.518 Effect of Simpson United States

on 18 U.S.C 924c

72880 963.519 United States Batchelder
42 114 1979

72880 963.642 Collateral Attack by Defendants on the

Underlying Felony Conviction

72880 963.682 Effect of 5021 Youth Corrections Act

Certificate on Status as Convicted Felon

81380 965.806 Offenses Against Officials of the Coordi
nation Council for North American

Affairs TAIWAN

80879 969.260 Perjury False Affidavits Submitted

in Federal Court Proceedings Do Not

Constitute Perjury Under 18 USC 1623

112880 969.500 Prosecutions of Escapes by Fed Prisoners

9580 970.002 Farm Labor Contractor Registration Act

61180 975.000 Obscenity

61180 975.080 Sexual Exploitation of Children

084 Child Pornography

61180 975.110 Venue

61180 975.140 Prosecutive Priority

61180 975.631 Exception Child Pornography Cases

9580 978.400 U.S.C 2041 et seq

31279 979.260 Access to Information Filed Pursuant

to the Currency Foreign Transactions

Reporting Act

10680 985.315 Census



107

VOL 29 JANUARY 30 1981 NO

DATE AFFECTS USAM SUBJECT

8780 9100.280 Continuing Criminal Enterprise 408
21 U.S.C 848

102480 9110.300 etseq Extortionate Credit Transactions

52380 9120.210 Directory Dept of Motor Vehicles

Drivers License Bureau

22980 9121 120 Authority to Compromise Close

.153 and .154 Appearance Bond Forfeiture Judgements

421--SO 9121.140 Application of Cash Bail to Criminal

Fines

40579 9123.000 Costs of Prosecution 28 U.S.C 1918b

Revised 12181

Listing of all Bluesheets in Effect
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Title 10Executive Office for United States Attorneys

Title 10 has been distributed to U.S Attorneys Offices only because it

consists of administrative guidelines for U.S Attorneys and their staffs

The following is list of all Title 10 Bluesheets currently in effect

DATE AFFECTS JSAM SUBJECT

9880 102.100 Notice to Competitive Service

Applicants or Employees Proposed

for Appointment to Excepted

Positions

71480 102.123 Tax Check Waiver Individual

8680 102.142 Employment Review Committee for

NonAttorneys

71680 102.144 Certification Procedures for

GS9 and Above Positions

91280 102.145 Procedures for Detailing Schedule

Secretaries to Competitive
Service Positions

Undtd 12580 102 150 New Authority to Make 1Yr
Temporary Appointments

112580 102.162 StayInSchool Program

71680 102.193 Requirements for Sensitive

Positions NonAttorney

81480 102.193 Preappointment Security Requirements

102980 102.194 Procedures for Requesting Access to

Sensitive Compartments Info Sd
61380 102.420 Justice Earnings Statement

52380 102.520 Racial/Ethnic Codes

82280 102.523 Affirmative Action Monitoring
Procedures

112580 102.524 Collection Retention Use of

Applicant Race Sex and

Ethnicity Data
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102480 102.525 Facility Accessibility

82280 102.525 Employment Review Procedures

for Grades GSl GS12

10680 102.540 Performance Appraisal System for

Attorneys

61180 102.545 Younger Fed Lawyer Awards

82680 102.551 Standard of Conduct

61880 102.552 Financial Disclosure Report

61180 102.564 Authorization Payment of

Training

71180 102.611 Restoration of Annual Leave

92980 102.630 SF 2809 Health Benefits Registration
Form

6680 102.650 Unemployment Compensation for

Federal Employees

6680 102.660 Processing Form CA1207

6680 102.664 OWCP Uniform Billing Procedure

62380 104.262 Procedures

103080 104.430 Closing Notice for Case Files

112580 105.240 Collection of Parking Fees

8580 106.100 Receipt Acknowledgment Form USA204

62380 106.220 Docketing Reporting System
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UNITED STATES ATTORNEYST MANUALTRANSMITTALS

The following United States Attorneys Manual Transmittals

have been issued to date in accordance with USAM 11.500 This

monthly listing may be removed from the Bulletin and used as

check list to assure that your Manual is up to date

TRANSMITTAL

AFFECTING DATE DATE OF

TITLE NO MO/DAY/YR Text CONTENTS

8/20/76 8/31/76 Ch 123

9/03/76 9/15/76 Ch

9/14/76 9/24/76 Ch

9/16/76 10/01/76 Ch

2/04/77 1/10/77 Ch 61012

3/10/77 1/14/77 Ch 11

6/24/77 6/15/77 Ch 13

1/18/78 2/01/78 Ch 14

5/18/79 5/08/79 Ch

10 8/22/79 8/02/79 Revisions to

11.400

11 10/09/79 10/09/79 Index to Manual

12 11/21/79 11/16/79 Revision to Ch
11

13 1/18/80 1/15/80 Ch iu
2930 4145

A2 9/29/80 6/23/80 Ch Index to Title

Revisions to Ch
Ch

6/25/76 7/04/76 Ch to

8/11/76 7/04/76 Index

6/23/76 7/30/76 Ch to

11/19/76 7/30/76 Index



112

VOL 29 JANUARY 30 1981 NO

DATE OF TEXT

8/15/79 7/31/79 Revisions to Ch

9/25/79 7/31/79 Ch

1/02/77 1/02/77 Ch to 15

1/21/77 1/03/77 Ch

3/15/77 1/03/77 Index

11/28/77 11/01/77 Revisions to

Ch 16 1115
Index

2/04/77 1/11/77 Ch to

3/17/77 1/11/77 Ch 10 to 12

6/22/77 4/05/77 Revisions to

Ch 18

8/10/ 79 5/31/ 79 Letter from

Attorney General

to Secretary

of Interior

6/20/80 6/17/80 Revisions to Ch 12 New
Ch 2A Index to Title

3/31/77 1/19/77 Ch to

4/26/77 1/19/77 Index

3/01/79 1/11/79 Complete Revision

of Title

11/18/77 11/22/76 Ch to

3/16/77 11/22/76 Index

1/04/77 1/07/77 Ch

1/21/77 9/30/77 Ch to

5/13/77 1/07/77 Index

6/21/77 9/30/76 Ch pp 36

2/09/78 1/31/78 Revisions to

Ch

3/14/80 3/6/80 Revisions to Ch
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1/12/77 1/10/77 Ch 41117
18343738

2/15/78 1/10/77 Ch 7100122

1/18/77 1/17/77 Ch 121416
40414243

1/31/77 1/17/77 Ch 130 to 139

2/02/77 1/10/77 Ch 12810
15101102104
120 121

3/16/77 1/17/77 Cl-i 20606163
6465666970
717273757677
78 79 85 90 110

9/08/77 8/01/77 Ch pp 81
129 Ch .9

10/17/77 10/01/77 Revisions to

Ch

4/04/78 3/18/78 Index

10 5/15/78 3/23/78 Revisions to

Ch 4815 and

new Ch

11 5/23/78 3/14/78 Revisions to

Ch 111214
1718 20

12 6/15/78 5/23/78 Revisions to

Ch 404143
44 60

13 7/12/78 6/19/78 Revisions to

Ch 616364
6566

14 8/02/78 7/19/78 Revisions to

Ch 416971
757678 79

15 8/17/78 8/17/78 Revisions to

Ch 11
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16 8/25/78 8/02/78 Revisions to

Ch 8590100
101 102

17 9/11/78 8/24/78 Revisions to

Ch 120121122
132133136137
138 139

18 11/15/78 10/20/78 Revisions to

Ch

19 11/29/78 11/8/78 Revisions to

Ch

20 2/01/79 2/1/79 Revisions to

Ch

21 2/16/79 2/05/79 Revisions to

Ch 14611
15100

22 3/10/79 3/10/79 New Section

23 5/29/79 4/16/79 Revisions to

Ch 61

24 8/27/79 4/16/79 Revisions to

969 20

25 9/21/79 9/11/79 Revision of

Title Cli

26 9/04/79 8/29/79 Revisions to

Ch 14

27 11/09/79 10/31/79 Revisions to

Ch 11
73 and new

Ch 47

28 1/14/80 1/03/80 Detailed Table of

Contents iui Ch
Ch pp 19201

29 3/17/80 3/6/80 Revisions to Ch
11 21 42 75 79

131 Index to Title

30 4/29/80 4/1/80 Revisions to Ch 11 17 42
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TRANSMITTAL

AFFECTING DATE DATE OF

TITLE NO MO/DAY/YR TEXT CONTENTS

38 7880 72780 Revisions to Ch 16
17 60 63 73 Index

to Manual

A2 11480 10680 New Ch 27 Revisions to

Ch 17 34 47
69 120 Index to Title

and Index to Manual

Due to the numerous requests for the U.S Attorneys Manual from the

private sector the Executive Office has republished the entire Manual and

it is now available to the public from the Government Printing Office
This publication is the exact same one that has already been issued to

Department of Justice offices To differentiate the transmittals issued

after the GPO publication from previously issued transmittals the ManuaL

Staff has devised new numbering system Please note that transmittal

numbers issued from hereon will be prefaced with the letter The private
sector may order the Manual from the Superintendent of Documents Government

Printing Office Washington D.C 20402 The stock number is O469T1O and the

price is $145.00 which includes updates


