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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS
William Tyson Director

CLEARINGHOUSE

The Office of International Affairs of the Criminal Division
has recently prepared handbook entitled Procedure for Request
ing International Extradition This handbook clarifies and up
dates the current instructions in the United States Attor
neys1 Manual on this subject found in Sections 9-15.000 to
915.708 revision that incorporates these changes into the
United States Attorneys Manual will be issued in the near
future

Copies of the handbook may be obtained by contacting Mr
John Harris Office of International Affairs Criminal
Division FTS 7247600 or Ms Sue Nellor Acting Assistant
Director for Legal Services FTS 6334024

Executive Office
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COMMENDATIONS

Assistant United States Attorneys JOHN COOK and JOHN
LITTLETON Eastern District of Tennessee have been commended

by Mr Douglas Gow Special Agent in Charge Federal Bureau
of Investigation Knoxville Tennessee for their impressive
performance in the successful prosecution of bank robbery
case against David Eugene Graham

Special Assistant United States Attorney JOSEPH MCSORLEY
District of Columbia Assistant United States Attorney JOHN
PEYTON Southern District of Florida and Attorney KENNETH
NATO Strike Force 18 Department of Justice have been commended
by Attorney General William French Smith and Mr Joseph
Carless Special Agent in Charge Federal Bureau of Investiga
tion Miami Florida for their remarkable efforts in assist
ing members of the Miami office of the FBI in closing down two
major methaqualone quaalude factories which involved the

prosecution of persons and perhaps the largest seizure of

quaalude tablets made in the United States

Assistant United States Attorney DAYLE POWELL Northern
District of Alabama has been commended by Mr William
Webster Director Federal Bureau of Investigation for her
skill in the successful prosecution of several defendants in

significant drug trafficking case entitled United States
Moody Nichols George Newton and Walter Clark III

Assistant United States Attorney MICHAEL RASMUSSEN Northern
District of Alabama has been commended by Mr Cecil Moses
Special Agent in Charge Federal Bureau of Investigation
Birmingham Alabama for his excellent work in the complex
governmental fraud case of United States Gordon Ray Fears

Assistant United States Attorney LURANA SNOW Southern District
of Florida has been commended by United States Attorney Stanley
Marcus Southern District of Florida and Captain R.A Applebaum
Coast Guard District Legal Officer by direction of the Com
mander Seventh Coast Guard District for her noteworthy work
in the Donald Rice prosecution which resulted in guilty plea
by the defendant to 19 U.S.C 70 for obstruction of revenue
officer

United States Attorney CHARLES TURNER District Of Oregon
has been commended by Mr William Webster Director Federal
Bureau of Investigation for his thorough and meticulous handling
of United States Stephen Michael Kessler dealing with con
spiracy and armed bank robbery



131

VOL 31 FEBRUARY 18 1983 NO

EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS
William Tyson Director

POINTS TO REMEMBER

New Selections Made For Senior Litigation Counsel

Ten Assistant United States Attorneys were recently selected
by Mr William Tyson Director Executive Office for United
States Attorneys to serve as Senior Litigation Counsel This
brings the number of Senior Litigation Counsel to 33 out of

population of over 2000 Assistant United States-Attorneys The
10 Assistants recently selected are

Billy Barnett Alabama ND

Henry Rossbacher California CD
Ernst Muellar Florida MD

Nancy Needles Illinois ND
James Arehart Kentucky ED

William Soisson Michigan ED

Laurence Maddock New Jersey
Ira Block New York SD
Michael Levy Pennsylvania ED
Theodore Greenberg Virginia ED

total of 24 nominations was received for this prestigious

program which was created for the express purpose of recognizing

truly outstanding Assistant United States Attorneys based on

their overall careers as litigators With only limited number

of vacant Senior Litigation Counsel positions and the high
caliber of nominations submitted the selection process was

exceptionally difficult

To qualify for the program Assistants must meet the

following criteria

have at least years experience as an attorney the major
portion of such experience having been as an active
litigator

when nominated be at salary equivalent to or higher than

the GS15 grade

have been recognized as an outstanding litigator as

demonstrated by awards letters of commendation press
coverage or other material attesting to the success and

quality of the attorneys advocacy skills
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be committed to the active litigation of significant cases
as opposed to administrative or supervisory duties be

responsible for the inoffice training of junior Assistants
in advocacy skills be available to serve as rotating

faculty member of the Attorney Generals Advocacy Institute

when it will not interfere with assigned caseload and

have the stated intention of remaining with the Department

of Justice for at least year after designation

The recently selected Senior Litigation Counsel listed above
join the following attorneys as Senior Litigation Counsel

Ronald Jennings Arizona
Stephen Petersen California CD
Herbert Hoffman California SD
Frank Santoro Connecticut
Roger Adelman District of Columbia
William Briggs Jr District of Columbia
Jason Kogan District of Columbia
Michael Sullivan Florida SD
Thomas Schrup Iowa ND
Alfred Moreton II Mississippi ND
James Tucker Mississippi SD
Michael Reap Missouri ED
Melvin Kracov New Jersey
Richard Smith New Mexico
James Harmon Jr New York ED
Harold Annear North Dakota
James Jensen Ohio ND
Robert Simpson Tennessee ED
Claude Brown Texas ND

Roger McRoberts Jr Texas ND

Jimmy Tallant Texas ND
Ronald Woods Texas SD
Justin Williams Virginia ED

The next solicitation for nominations will occur when

program review indicates that sufficient number of vacancies
again exists Program reviews are conducted every six months

Executive Office
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Pen Register Orders

On January17 1983 Lowell Jensen Assistant Attorney
General Criminal Division issued teletype to all United
States Attorneys and Strike Force Chiefs regarding procedures
in requesting Pen Register and Trap and Trace Orders This

teletype has been reprinted and is attached as an appendix to
this issue of the United States Attorneys Bulletin for your
information and compliance

Criminal Division

Approval Of And Rates For Expert Witness Expenses

Department of Justice Order 21l0.l3A which became effec
tive October 26 1982 established new schedule of rates to be
used as basis for negotiating compensation payable to expert
witnesses copy of this new rate schedule 1Lc1uded in
the appendix to this United States Attorneys Bulletin Please
note that prior approval of expert witness expenses is still

required The procedures to be followed with regard to nego
tiation and authorization of expert witness fees are set
forth in the United States Attorneys Manual Sections 32.740
32.750 and 103.260

Executive Office
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

Petry Block No 821804 Jan 21 1983 D.J 14581519

Administrative Law Validity Of Agriculture
Departments CostSaving Regulations D.C
Circuit Reverses District Court Injunction And

Upholds Department of Agriculture Regulation
Promulgated Under OBRA Reducing Administrative
Costs Of The Child Care Food Program

One purpose of the Child Care Food Program CCFP is to

provide financial assistance for meals served to children in day
care homes While the Department of Agriculture has primary
responsibility for administering the CCFP the daytoday
administration of the program is carried out on the state level
In turn the states delegate many of their administrative duties
to sponsoring organizations public or private nonprofit
organizations that supervise the daycare homes and assist them
in compliance with the provisions of the CCFP and the regulations
promulgated thereunder daycare home cannot participate in

the CCFP without sponsoring organization Sponsoring
organizations are reimbursed out of CCFP funds for the

administrative expenses incurred in supervising the daycare
home Reimbursement is on perhome basis with the amount per
home decreased as the number of carehomes sponsored increases
The governing regulations set maximum perhome reimbursement
Pursuant to section 810d3B of the Omnibus Budget and
Reconciliation Act OBRA Congress directed the Secretary of

Agriculture to reduce the maximum perhome levels of

reimbursement payments to sponsoring organizations to achieve
10 percent reduction in the total amount of reimbursement

provided for such administrative payments The Secretary
promulgated regulation to capture the costsavings mandated by

Congress Plaintiffs brought an action alleging inter alia
that the Secretarys regulation was inconsistent with section

8l0d3B contending that the statute was not intended to

achieve total 10% cost savings but rather directed the Secretary
simply to reduce the pre-OBRA maximum reimbursement rates by flat

10% The district court relying on series of posteflaCtmeflt
statements of legislators involved in the drafting of OBRA
enjoined the regulation The D.C Circuit granted our motion for

stay pending appeal and after expedited briefing and argument
reversed The court reasoned that the language of the statute was

clear in requiring 10% cost savings and not simply flat 10%

reduction in the preOBRA maximum reimbursement rates The Court
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

also observed that the postenactment statements of legislators are
not probative evidence of legislative intent and were improperly
relied upon by the district court

Attorneys Leonard Schaitman Civil Division
FTS 6333441

Nicholas Zeppos Civil Division
FTS 6335431

Hall Small Business Administration No 814319 Jan 14 1983
D.J 35419

Judicial DisqualificationLaw Clerk
Activities Fifth Circuit Vacates Judgment in

Title VII Class Action Suit Because Of
Appearance Of Partiality Arising From Law
Clerks Conduct

This was an appeal from denial of motion requesting that
the magistrate vacate his judgment finding class discrimination
against female employees of SBAs Region IV Although at trial

the SBA knew that the magistrates law clerk previously had been

employed by SBA Region IV it was not until after judgment that
SBA counsel learned that upon leaving the SBA the law clerk had

written letter complaining of sex discrimination at the SBA
and that while the case was under advisement the law clerk
accepted employment with plaintiffs counsels law firm

Holding that the recusal motion was timely the Fifth Circuit
vacated the judgment and remanded for new trial before another
judge or magistrate It accepted our argument that whether or
not the law clerk actually affected the magistrates decision
her participation in the case gave rise to an appearance of

partiality which required the magistrates disqualification

Attorneys Robert Greenspan Civil Division
FTS 6335428

Marleigh Dover Civil Division
FTS 6334820
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

Ingle Department of Justice Nos 15440 and 815441
Jan. 17 1983 D.J 145124404

FOIAExemption Sixth Circuit Rejects FOIA
Disclosure of Information Obtained By FBI

During Investigation of Prison Riot

This was an appeal by the Government of an order requiring it

to release two documents whichthe Qovernment had argued were
outside the scope of plaintiffs Freedom of Information Act

request without affording it the opportunity to process and

delete any exempt material These two documents consisted of 28

pages about riot and civil rights investigation at the

Tennessee State Prison The material included information
received from nonFederal law enforcement official as well as

prisoners and guards It concerned allegations of rioting by

certain prisoners and allegations of violations of prisoners
civil rights as well as the identity of individuals who were

alleged to have taken part in these criminal acts Plaintiffs
also crossappealed challenging the district courts
determination that three other documents were exempt from

disclosure

The court of appeals upheld the exemptions claimed in

plaintiffs appeal but reversed and remanded to allow the

government to assert its claims of exemption as to the other two
documents In so ruling the court held Courts are required
to accord substantial weight to an agencys affidavit concerning
national security matters It is not necessary that the

Government actually initiate prosecution in order to invoke

Exemption 7C Promises of confidentiality are inherent in

FBI interviews conducted pursuant to criminal investigation
and FBI agents have the right to be protected aginst public
disclosure of their participation in law enforcement

investigations pursuant to Exemption 7C
Attorneys Leonard Schaitman Civil Division

FTS 6333441

Marleigh DoverCivil Division
FTS 6334820
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Assistant Attorney General Paul McGrath

Abbott-Northwestern Hospital Inc Richard Schweiker
No 821029 Jan 12 1983 D.J 13739337

MedicareRefund of Interest Windfall Eighth
Circuit Reverses District Court Holding That
Medicare Provider Must Offset Against Interest
Income an Interest Windfall Earned on

Refunded FICA Taxes

Plaintiffs in this case are four hospital corporations which
are certified as providers of services under Part of the
Medicare Program By mistake they overpaid their FICA taxes to
IRS for period of about two years During these years HHS had
reimbursed the providers for that part of the FICA taxes

attributable to Medicare utilization When the overpayment was
discovered IRS refunded portion of the taxes including
interest amounting to over half million dollars When the

providers reported the refund HHS determined that they had to
reimburse Medicare for the principal and interest refund through
the mechanism of an offset against the providers interest
expense

The hospitals challenged the interest offset in district
court principally on the ground that the offset was outside the

scope of the interest regulation which provided only that
interest expense should be reduced by investment income The
district court agreed holding that the interest refund did not
amount to investment income and therefore HHS had no authority to
make the offset

The court of appeals reversed holding that the offset was
not inconsistent with Medicare regulations The court agreed
with our argument that the interest offset regulation was silent
on the issue of treatment of interest windfallsand in such

circumstances HHS was required to apply basic Medicare
reimbursement principles The court found that the agencys ad
hoc resolution of the offset dispute was consistent with Medicare
reasonable cost principles since the interest was earned on
monies paid by Medicare it should he applied to reduce the costs
of Medicare patients The court also noted that HHSs
determination had no impermissihie retroactive effect and that

hospitals were merely seeking to benefit by gap in the

regulatory scheme

Attorneys Anthony Steinrneyer Civil Division
FTS 3333AR

Carlene McIntyre Civil Division
FTS 33549
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OFFICE OF LEGISLATIVE AFFAIRS
Assistant Attorney General Robert McConnell

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES

JANUARY 26 1983 FEBRUARY 1983

ISSUES OF IMPORTANCE IN UPCOMING SESSION

Immigration During the 97th Congress the Immigration
Reform and Control Act passed the Senate but died in the House
This bill was primarily designed to curb illegal immigration and

to legalize the status of millions of illegal aliens in the

United States The Administration introduced similar proposal
the Omnibus Immigration Control Act however this legislation
failed to make it out of Subcommittee

Federal Tort Claims Act Amendments This proposal would
amend the Federal Tort Claims Act and permit the substitution of

the United States for Federal employees sued as individuals for

activities resulting from their Federal duties

Bankruptcy The Department continues to urge the Congress
to pass legislation which will resolve the structure of the bank
ruptcy court system as result of the Supreme Courts decision
in Northern Pipeline case

Omnibus Criminal Justice Reform Bill The Department is

preparing comprehensive criminal justice reform bill encompass
ing all of the various crime proposals endorsed by the President
and the Department during the 97th Congress including the ele
ments of the two omnibus crime bills submittd last year 2572

Crime Bill and 2903 Crime Bill II It is not intended
to suggest that this comprehensive submission be processed by
the Congress as single bi1lut rather that it will serve as

valuable resource document setting out in one document all of

the various criminal justice initiatives of the Administration
Anticrime bills which will likely be the subject of action by
the 98th Congress include bail reform to authorize pretrial
detention of dangerous defendants and make numerous additional
improvements in Federal bail laws sentencing reform to abolish

parole and provide for system of uniform determinate sentences
insanity defense reform to narrow the existing insanity defense
justice assistant to authorize modest program of financial
assistance to state and local law enforcement forfeiture legis
lation to strengthen the ability of law enforcement to strip
away the assets and profits of drug traffickers and other criminal
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enterprises and labor racketeering amendments to strengthen
laws aimed at reducing organized crime infiltration of labor
organizations

Surplus Property This initiative would permit the donation
of Federal surplus real property to the states and localities
for correctional use

Freedom of Information Act The Department is concerned that
in some instances the Freedom of Information Act has been used in

ways that are inconsistent with the original objectives of the

Congress Certain requirements of the Act have unduly interfered
with proper law enforcement activities and national security func
tions In addition compliance with some provisions of the Act
has resulted in an unnecessary burden and great expense to the

Government without any corresponding benefit to the general pub
lic

Future of the Witness Protection Program Representative
Kastenmeier Senator Baucus and others have shown an interest in

legislative changes in the witness protection program many of
which would add to the already numerous difficulties in adminis
tering the program

Permanent Justice Department Authorities number of criti
cal Department activities including the conduct of certain types
of key undercover operations are authorized by language in the

Departments annual appropriations authorization bill Unfortu
nately our authorization bill has not been enacted in recent
years because it has become favorite vehicle for Members of

Congress who want to attach nongermane riders dealing with high
ly controversial social issues such as school busing Spo
radic continuing resolutions have been enacted in lieu of

regular bill. We plan to seek legislation which provides the

necessary authorities on continuing basis rather than annually

HIGHLIGHTS

Bankruptcy On January 24 Jonathan Rose Assistant
Attorney General Office of Legal Policy appeared before the Sub
committee on Courts of the Senate Committee on the Judiciary to
discuss the alternatives to the bankruptcy court structure which
must be considered as result of the Supreme Courts decision
in Northern Pipeline Co Marathon Pipeline Co Mr Rose dis
cussed the present circumstances surrounding the bankruptcy court
He also endorsed proposal which would establish bankruptcy
administrator in each judicial district and provide for the

appointment of 115 additional district court judges in the var
ious judicial districts to handle the increased workload which
would result from the proposal The Deputy Attorney General will

appear before the House Judiciary Committee on February to
discuss this subject
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Senate Judiciary Organized crime Hearing On Thursday Jan
uary 27 the Attorney General and FBI Director Webster appeared
before the Senate Judiciary Committee to describe Department ini
tiatives directed at organized crime including organized drug
trafficking syndicates Although some of the Senators present
took the opportunity to voice their concern over the Presidents
disapproval of the minicrime1 bill H.R 3963 and what they
view as inadequate Federal law enforcement resources the Attor
ney General and Director Webster rebutted these criticisms and
stressed the progress made in recent years in exploding the myth
that highlevel organized crime leaders are untouchable
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U.S ATTORNEYS LIST EFFECTIVE FEBRUARY 18 1983

UNITED STATES ATTORNEYS

DISTRICT U.S ATTORNEY

Alabama Frank Donaldson
Alabama John Bell
Alabama Sessions III

Alaska Michael Spaan
Arizona MelVinMcDOnald
Arkansas George rôctor
Arkansas Asa Hutchinson
California Joseph Russoniello
California Donald Ayer
California Stephen -S Trott
California Peter Nunez
Colorado Robert Miller
Connecticut Alan Nevas
Delaware Joseph Farnan Jr
District-of Columbia Stanley-S -Harris

Florida Moore
Florida Robert Merkle Jr
Florida Stanley Marcus
Georgia Larry Thompson
Georgia -- Joe-D.Whitley
Georgia Hinton Pierce
Guam David Wood
Hawaii Daniel Bent

Idaho Guy Hurlbutt
Illinois Dan Webb
Illinois Frederick Hess
Illinois Gerald Fines
Indiana Lawrence Steele Jr
Indiana Sarah Evans Barker
Iowa Evan Huitman
Iowa Richard Turner
Kansas Jim Marquez
Kentucky Louis DeFalaise

Kentucky Ronald Meredith
LouisianaE John Volz
Louisiana Stanford Bardwell Jr
Louisiana Joseph Cage Jr
Maine Richard Cohen
Maryland Frederick Motz

Massachusetts William Weld
Michigan Leonard Gilman

Michigan John Smietanka
Minnesota James Rosenbaum
Mississippi Glen Davidson

Mississippi George Phillis
Missouri Thomas Dittmeier
Missouri Robert Ulrich
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UNITED STATES ATTORNEYS

DISTRICT U.S.-ATTORNEY

Montana Byron Dunbar
Nebraska Ronald Lahners
Nevada Lamond Mills
New Hampshire Stephen Thayer III

New Jersey W..-HuntDumont
tew Mexico william Lutz
New York Frederick Scullin Jr
New York John Martin Jr
New York Raymond Deane
NewYork SalvatoreR.Martoche
North CarOlina Samuel curnin
North Carolina Kenneth McAllister
North Carolina Charles Brewer
North Dakota Rodney Webb
OhioN- J.-WilliainPetro
Ohio dhr Barnes
Oklahoma Francis Keating II

Oklahoma Gary Richardson
Oklahoma William Price
Oregon CharlesH.Turner
Pennsylvania Peter Vaira Jr
Pennsylvania David Queen
Pennsylvania Alan Johnson
Puerto Rico Daniel LopezRomo
RhodeIsland -- Lincoln-C.-Almond
South carolina Henry Dargan McMaster
South Dakota Philip Hogen
Tennessee John Gill Jr
Tennessee Joe Brown
TennesseeW

--
W.HickrnanEwingJr

Texas James Rolfe
Texas Daniel Hedges
Texas Robert Wortham
Texas Edward Prado
Utah BrentD.Ward
Vermont George W. Cook

Virgin Islands Hugh Mabe III

Virginia Elsie Munsell
Virginia John Alderman

Washington -- John Lamp
%1ashington %7 Gene Anderson
West Virginia William Kolibash
West Virginia David Faber
Wisconsin Joseph Stadtmueller
WisconsinW John-R.-Byrnes
c4yomirig Richard Stacy
North Mariana Islands David Wood
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01/17/ 83

TO All United States Attorneys
And Strike Force Chiefs
Including Overseas

FROM Lowell Jensen
Assistant Attorney General
Criminal Division

RE Pen Register Orders

The American Telephone and Telegraph Company recently
posed the question to the Department of Justice whether United
States magistrates have the authority to issue orders requiring
installation and operation of Pen Registers Criminal Division

attorneys researching this question concluded that while magis
trates have authority under F.R.Cr Rule 41 to authorize
the use of Pen Registers and while under United States New
York Telephone Company 434 U.S 159 1977 district court
judges have the power to issue technical assistance orders
pursuant to the All Writs Act there are no statutes rules or

reported case law indicating whether magistrates may under the
All Writs Act or any other provision of law issue the ancillary
technical assistance orders to the telephone company

Because the law in this area is unclear and in an abundance
of caution United States Attorneys are instructed to seek
technical assistance orders from United States district court
judges only and not from magistrates analogy of reasoning
the same procedure should be followed in requesting Trap and
Trace Orders

It should be reiterated that no one questions the authority
of United States magistrates to issue Pen Register Orders
themselves Accordingly any such orders issued in the past
irrespective of which judicial officer issued an ancillary
order to the telephone company should not be subject to attack
As such orders are generally combined one order presented to
district court judge would seem to be the most appropriate way
to proceed in the future

Questions about this issue should be addressed to the

Office of Enforcement Operations in the Criminal Division
6333684 FTS an appropriate amendment to the United States
Attorneys Manual on this point will be forthcoming soon
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OBD 2110.13
Oct 26 l98

TYPE OF EXPERT HOURLY RATE DAILY RATE
0URS MAXfMUM

Accountants and Auditors

Preparation $25 to 75 75 to $300

Testimony $25 to $100 $100 to $350

Appraisers Real Estate

Preparation $50 to $100 $100 to $300

Testimony $50 to $100 $100 to $400

Appraisers Stock jewelry coins etc

Preparation $25 to 60 $100 to $200
Testimony $25 to 75 $100 to $400

Chemi sts

Analysis $25 to 50 50 to $200

Testimony $25 to 75 75 to $250

Economi sts

Preparation $35 to 90 $150 to $350
Testimony $40 to $100 $150 to $400

Engi neers

Preparation $25 to 90 $100 to $300
Testimony $25 to $100 $100 to $350

Engi neers Petroleum

Preparation $50 to $125 $100 to $400
Testimony $50 to $125 $100 to $400

Geologists and Mining Experts

Preparation $25 to 75 $100 to $400
Testimony $25 to $100 $100 to $400

Par

Page
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OBD 2llO.13A

Oct 26 1982

TYPE OF EXPERT HOURLY RATE DAILY RATE
HOURS MAXIMUM

Handwriting Experts Voice print polygraph etc

Examinations $25 to 50 50 to $200
Testimony $35 to 75 50 to $250

Obscenity Experts

Preparation $35 to 50 75 to $175

Testimony $35 to 50 75 to $200

Physicians Nonspecialists

Examinations $40 to 75 75 to $300

Testimony $45 to $125 $100 to $500

Physicians Specialists other than psychiatrists

Examinations $75 to $200 $250 to $500

Testimony $75 to $200 $250 to $750

Pilot Expert

Preparation $25 to 80 $100 to $300

Testimony $25 to 90 $100 to $400

Psychiatrists

Examinations $40 to $100 75 to $300

Testimony $45 to $100 $100 to $350

Psychologists

Examinations $25 to 50 50 to $200

Testimony $25 to 50 75 to $300

KEVIN ROONEY

Assistant Attorney Gener1
for Administration

Par

Page
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