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COMMENDATIONS

Assistant United States Attorney PAUL CORRADINI District of

Arizona has been commended by Mr Wilbur Jennings Regional

Attorney Office of General Counsel United States Department of

Agriculture San Francisco California for his outstanding ser
vice in the handling of the Sonora Citrus marketing order case

which resulted in temporary restraining order and preliminary

injunction enjoining the defendants from further violations of

the Lemon Marketing Order

Assistant United States Attorney RAYMOND COUGHLAN Southern

District of California has been corrunended by Mr William Tyson
Director Executive Office for United States Attorneys on be
half of former Associate Attorney General Rudolph Giuliani
for his outstanding service and professional efforts in the

successful prosecution of Snellen Johnson Spencer Hooper
and Roland Long dealing with securities fraud

Assistant United States Attorney PAUL GORMAN Northern District

of Ohio has been commended by Mr John Graziano Inspector

General United States Department of Agriculture Washington
D.C for his fine representation of the United States and

his excellent work in the field investigation which included

study of grain warehouse regulations essential to the prosecution
of the Dangler and Cecil Grain Inc case

Assistant United States Attorney LAURIE LEVENSON Central

District of California has been commended by Mr K.H Fletcher
Chief Postal Inspector United States Postal Service Washington
D.C for the successful prosecution of United States Luy
dealing with mail fraud

Assistant United States Attorney KENDRA MCNALLY Central District

of California has been commended by United States Attorney David

Faber Southern District of West Virginia for her outstanding
work in representing the United States in the removal case of

United States Paul Alan Van Riessen involving fugitive from

Federal narcotics charges pending in the Western District of

Oklahoma and the Southern District of West Virginia

Assistant United States Attorney GEORGE NIELSON Jr District

of Arizona has been commended by Mr John Murphy General

Counsel Veterans Administration Washington D.C for his fine

work and excellent representation in United States of America

Metropolitan Life Insurance Company dealing with the agencys
medical care recovery program
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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS
William Tyson Director

POINTS TO REMEMBER

Processing Forfeiture Proceeds

The Drug Enforcement Administration DEA has advised the

Executive Office for United States Attorneys that the correct
method for handling forfeiture proceeds in seizure cases is not
well understood Some offices properly forward the proceeds to

the seizing agency for deposit to the United States Treasury
some offices send the proceeds to the Department of Justice and

others forward the funds to the United States Marshal for deposit

The correct procedures are set forth in Department Order
2110.8 Memo 207 Second Revision 3/10/58 Supp 05/28/59
and Supp 08/31/59 In pertinent part the Order reads as
follows

To Marshal If representing payment or

offer of payment as result of forteiture or
in remission or mitigation thereof the check
should be held by the U.S Attorney until

final action has been taken on the matter and
then sent to the United States Marshal The
Marshal shall deduct his expenses if so

required by Section 507 of the United States
Marshals Manual and draw check payable to

the United States Attorney for proper
docketing and delivery to the agenôy in the

regular manner In Internal Revenue cases 26

United States Code 746 requires that costs
shall be deposited with the District Director
of the Internal Revenue Service in the U.S
Attorneys area Procedures Disposition

To Marshal Supp 08/31/59
emphasis added

The procedures for processing forfeiture proceeds are cur
rently being reviewed by Departmental committee In the mean
time the location to which you are to send proceeds of Drug
Enforcement Administration forfeitures DEA forfeitures ONLY
is the local Drug Enforcement Administration office which made
the seizure
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The contact at the Executive Office for United States
Attorneys on this matter is the Debt Collection Section at FTS
7566287

The contact at the Drug Enforcement Administration is
Mr William LØnck at FTS 6331276

Executive Office

When Agencies Are Sued In Connection With Disposal Of Real Property

When agencies are sued in connection with disposal of real

property there are two points which should be kept in mind
They are

Contact Myles Flint Chief of the General
Litigation Section of the Land and Natural Resources Division
FTS 633-2704 to coordinate response to the litigation in general
and specifically to prepare response to request for temporary
restraining order or motion for preliminary injunction

Any delay in the Governments ability to sell
property represents time money and opportunity lost by the
Government The President has evinced his concern that property
management be efficient by issuance of Executive Order 12348
Consequently if you are faced with request for temporary
restraining order that would prevent an agency from obtaining
bids or conveying property you should stress that the equities
favor allowing the Government to go forward with efficient property
management This argument is particularly strong when there was
advertising many days before the plaintiff comes into court

Land and Natural Resources Division

Changing Federal Civil Postjudgment Interest Rates Under
28 U.S.C 1961

The Cumulative List Of Changing Federal Civil Postjudg
ment Interest Rates is attached as an appendix to this issue
of the United States Attorneys Bulletin

Executive Office
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Debt Collection Commendations

The following letters of commendation by Attorney General

William French Smith have been reprinted to give recognition to

United States Attorneys John Alderman Christopher Barnes
Peter Nunez and Robert Wortham for their success and

enthusiasm in the area of debt collection and to convey the

continuing emphasis which the Attorney General places on the

role of United States Attorneys to vigorously collect debts due

the United States

Executive Office
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April 1983

Honorable John Alderman
United States Attorney
Western District of

Virginia
P.O Box 1709
Roanoke Virginia 24008

Dear John

Paul McGrath sent me copy of your February 18 1983

memorandum relating how your office substantially reduced

the cost of your recent move Your tale gave both of us

hearty laugh when we imagined the reaction such an ingenious
collection effort must have had on the moving contractor

commend you personally for the way you handled the

situation and ask that you convey my congratulations and

appreciation to your staff for recognizing the contractor

as debtor and taking such innovative steps to collect the

funds owed the United States Please keep up the good work

rely

William French Smith

Attorney General
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April 1983

Honorable Christopher Barnes
United States Attorney
Southern District of Ohio
220 U.S Post Office and

Courthouse
5th Walnut Streets

Cincinnati Ohio 45202

Dear Chris

Paul McGrath sent me copies of the favorable newspaper
articles generated by your recent filing of 39 suits to col
lect delinquent Small Business Administration loans under
stand that your action also received coverage from the radio

and television stations in your district

Mass filings such yours are very important to debt

collection efforts am certain that you have already seen

their benefits in increased collections as well as an in
creased public awareness of our resolve to collect debts owed

the United States

commend you and your collections staff for your efforts
Please keep up the good work

Sincerely

William French Smith

Attorney General
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April 1983

Honorable Peter Nunez
United States Attorney
Southern District of

Cali fornia
940 Front Street
Room 5-N19 U.S Courthouse
San Diego California 92189

Dear Peter

Paul McGrath sent me copy of the recent publicity you
received in The San Diego Union about the warnings your office
sent to delinquent debtors was pleased tO read about
your collection efforts particularly the part about how you
got one debtors attention by attaching his S10000 boat
Publicity such as you and your collections people generated
is very important to our overall debt collection effort It
not only stimulates delinquent debtors to pay off their
debts but it also lets the community know that collecting
debts due the United States is one of this Administrations
priorities

commend you personally and ask that you commend John
Neece and Judy Johnson for their good work in debt collection

Sincerely

William French Smith

Attorney General
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April 18 1983

Honorable Robert Wortham
United States Attorney
Eastern District of Texas
P.O Box 1510
Beaumont Texas 77704

Dear Bob

Paul McGrath sent me copy of the article which appeared
in the Houston Chronicle on March 16 1983 recounting the
jailing of debtors in your district who ignored Judge Fishers
orders to appear personally for debtor examinations Paul and

got good chuckle from one debtors excuse that his dog
ate the summons

know that you have teen very active in carrying out my
emphasis on debt collection both in your district and as
member of the Debt Collection Subcommittee of my Advisory Com
mittee of U.S Attorneys appreciate your efforts and your
leadership in this important campaign

As far as know this .is the first instance of debtors
being jailed for ignoring orders to appear for debtor examina
tions am certain that the publicity this created will
reinforce the message that this Administration means business
with respect to collecting delinquent debts due the United
States

commend you personally for all your work in debt collec
tion and ask that you convey my congratulations to your collec
tions staff for their efforts

Please keep up the good work

Sincerely

William French Smith

Attorney General
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OFFICE OF THE SOLICITOR GENERAL
Solicitor General Rex Lee

The Solicitor General has authorized the filing of

petition for certiorari on or before May 19 1983 with

the Supreme Court in Alfonzo and Vivian Dowell Commis

sioner The issue is whether taxpayer who has filed fraudulent

Federal income tax returns may start the running of the ordinary

three-year limitations period on assessment under Section 6501a
of the Internal Revenue Code by filing nonfraudulent amended re
turns for the years in question

An amicus brief in the Supreme Court on or before May 21

1983 supporting the respondent in Daily Income Fund Inc

Fox No 821200 The issue is whether an investment company

security holder who initiates an action under Section 36b of

the Investment Company Act of 1940 challenging the compensation

paid to the companys investment adviser must make prelitiga
tion demand on the companys board of directors The Government

will urge that such demand is not required

petition for certiorari on or before May 26 1983 with

the Supreme Court in Scooba Manufacturing Co NLRB The issue

is similar to that presented in NLRB City Disposal Systems
Inc No 82960 cert granted March 1983

direct appeal to the Supreme Court on or before June

1983 in San Antonio Metropolitan Area Transit Authori
Donovun The issue is whether the Fair Labor Standards Act may

constitutionally be applied to publicly owned transit systems

and their employees

petition for certiorari on or before June 1983 with

the Supreme Court in CCNV Watt The issue is whether the

National Park Service violated the First Amendment in enforcing

its general regulation prohibiting camping in the National Memo
rialcore area parks 36 C.F.R 50.27a by denying CCNV

permit to camp overnight in those parks as part of demonstra
tion concerning the plight of the homeless
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

United States Grace ___ U.S ___ No. 811863 April 20 983
D.J 14513733

FIRST AMENDMENT SUPREME COURT STRIKES DOWN

40 U.S.C 13k INSOFAR AS IT PROHIBITS THE
DISPLAY OF ANY FLAG BANNER OR DEVICE ON THE

PUBLIC SIDEWALKS StJRROIJNDING THE SUPREME COURT
BUILD MG

Title 40 U.S.C 13k prohibits the display any flag
banner or device in the Supreme Court building or on its

grounds Respondents who had distributed literature and held

sign reciting the text of the First Amendment on the sidewalk

surrounding the Supreme Court challenged the statute as viola
tive of the First Amendment The Court of Appeals for the

District of Columbia Circuit agreed and held the statute uncon
stitutional on its face The Supreme Court has affirmed to the

extent l3k is applied to the sidewalk but vacated the decision

insofar as it applied to the grounds and building and limited

the decision as not applying to the portion of the statute

prohibiting parading standing and moving in processions The

Court rejected our argument that the Court grounds including the

sidewalk do not constitute public forum holding that the

Courts sidewalk is indistinguishable from any other sidewalk in

the city The Court also refused to regard the statute as

reasonable time place manner restriction because it prohibited
all such activity on the Court grounds and because the reasons

proffered for the restriction protection of persons and

property maintenance of order and decorum and elimination of

the perception that the Court might be subject to outside

influence from.leafletting or picketing did not have

sufficient nexus to justify the restriction The impact of this

decision is however limited by the fact that 18 U.S.C 1507
the validity of which is not called into question by this

decision prohibits demonstrating and picketing near any Federal

courthouse with intent to influence the court

Attorneys Anthony Steinmeyer Civil Division
FTS 6333388

Marc Richman Civil Division
FTS 6335735
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

Secretary of HHS Day ___ U.S ___ No 821371 Api1 25 1983
D.J 1377867

SOCIAL SECURITY SUPREME COURT GRANTS
CERTIORARI TO CONSIDER WHETHER THE SECOND
CIRCUIT PROPERLY IMPOSED JUDICIAL TIME LIMITS
ON THE SOCIAL SECURITY ADJUDICATION PROCESS
AND PROPERLY ORDERED THE PAYMENT OF INTERIM
BENEFITS AS SANCTION FOR NONCOMPLIANCE

This is the latest of several Second Circuit cases approving
district court orders that require the Social Security
Administration to complete the disability adjudication process
within judiciallycreated time frames and impose the
obligation to pay interim disability benefits as sanction for
noncompliance The Second Circuit takes the position that the
provision in the Social Security Act 42 U.S.C 405b requiring
reasonable opportunity for hearing justifies judicial
orders mandating particular time limits The Seventh Circuit
however has held that Social Security processing delays when
caused by lack of resources and burgeoning caseload do not

give rise to judicial remedy The Supreme Court has just
granted our petition for writ of certiorari to resolve this
conflict between the circuits The court will also consider our
separate submission that regardless of the propriety of judicial
time limits the sovereign immunity doctrine bars the interim
benefits sanction The time limit and interim benefits issues
are raised in several different lawsuits throughout the

country The Supreme Courts ultimate decision should remove
HHSs concern that it will be subject to series of inconsistent
and unworkable judicial orders We of course will urge the
Court to accept HHSs view that the crisis in Social Security
processing times should he resolved through administrative and
legislative action not through judicial remedies

Attorneys William Kanter Civil Division
FTS 6331597

John Cordes Civil Division
FTS 6334214
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

Pacific Gas and Electric Co California State Energy Resources

Conservation Development Commission ___ U.S ___ No 81-1945

Apr11 20 1983 14519186

ATOMIC ENERGY ACT SUPREME COURT HOLDS

CALIFORNIA MORATORIUM ON NUCLEAR PLANTS

PENDING DEVELOPMENT OF PERMANENT WASTE

DISPOSAL NOT PREEMPTED BY ATOMIC ENERGY ACT

California enacted laws which inter alia impose
moratorium on state certification of new nuclear power plants
until the United States has approved technology and means for

permanent disposal of highlevel nuclear waste Two California

utility companies which were planning or constructing nuclear

power plants claimed that this and other California nuclear laws

were preempted by the Atomic Energy Act The United States filed

an amicus brief in support of the utilities

The Supreme Court held that the state law on nuclear waste

storage was an exercise of its traditional authority over

utilities concerning economic need types of facilities and

ratemaking It concluded that the law did not interfere with

exclusive Federal control over nuclear safety and did not

frustrate the goals of the Atomic Energy Act The Court held

that another California law concerning onsite storage

requirements was not ripe for review

Attorneys Leonard Schaitman Civil Division
FTS 6333441

Al Daniel Jr Civil Division
FTS 6333045
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

Robinson Chapman F.2d ___ 828206 1th Cir
April13 1983 D.J 15719691

BIVENS SUITS ELEVENTH CIRCUIT HOLDS THAT DEA
AGENT IN BIVENS ACTION IS NOT AN OFFICER OF
THE UNITED STATES FOR PURPOSES OF RULE 4a
F.R.A.P AND DISMISSES APPEAL TAKEN BY THE
PLAINTIFF 53 DAYS AFTER THE JUDGMENT

In this Bivens action arising from an incident at the
Atlanta Airport plaintiff sought damages for the search of
suitcase in which marijuana was found The district court
granted summary judgment for the DEA agent on the basis of lack
of standing and plaintiff filed his notice of appeal 53 days
later We defended on the merits but also contended that the

60day filing period of Rule 4a F.R.A.P did not apply
because the DEA agent was not an officer of the United States
within the meaning of the rule since he had not been sued in his
official capacity The court of appeals agreed citing NeSmith

Fulton 615 F.2d 196 5th Cir 1R0 and dismissed the

appeal Although this was victory for our client it means
that in future cases where we are taking the appeal on behalf of

Government employee sued in his individual capacity we must
file the notice of appeal within 30 days or request an extension
under Rule 4a This decision also may cast doubt on our right
to take 60 days to file an answer to Rivens complaint under
Rule 12a Civ In light of these considerations we
raised this issue with some reluctance On balance however we
decided that our duty to raise this potentially dispositive issue
for our individual client overrode our interest in having the

longer t-ime periods In cases where we have already taken the 60

days and this issue is raised we might he able to preserve the

appeal by asking the court of appeals to remand so that the
district court could consider whether to grant 30day extension
nunc pro tunc under Rule 4a F.R.A.P

Attorneys Anthony Steinmeyer Civil Division
FTS 6333388

Marc Richman Civil Division
FTS 6335735
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

Johnson Busby et al ___ F.2d ___ Nos 821432 82-1548
April 13 l983 D..J 15769155

FMHA LOANS EIGHTH CIRCUIT RULES THAT FARMERS
HOME ADMINISTRATION OFFICIALS ARE IMMUNE FROM
DAMAGES FOR WILLFULLY AND MALICIOUSLY DENYING

LOAN APPLICATION

farmer brought suit against employees of the Farmers Home
Administration alleging that they willfully and maliciously
denied him loan The jury awarded plaintiff one dollar in

damages We appealed on grounds of immunity from liability for

commonlaw tort claims Plaintiff crossappealed from the

district courtts denial of his motion for new trial on

damages On appeal plaintiff argued that the Federal officials
were not entitled to immunity because their actions did not

involve the exercise of discretion The Eighth Circuit rejected
this argument and reversed on liability holding that the

officials were entitled to immunity from suit under Gross
Sederstrom 429 F.2d 96 8th Cir 1970

Attorneys Anthony Steinmeyer Civil Division
FTS 6333388

John Hoyle Civil Division
FTS 6333547
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LAND AND NATURAL RESOURCES DIVISION

Assistant Attorney General Carol Dinkins

The Benton Franklin Riverfront Trailway and Bridge Committee

Drew Lewis No 813617 9th Cir March 15 1983 D.J

9011423914

SECTION 14f DEPARTMENT OF TRANSPORTATION

ACT OF 1966 DETERMINATION IN CONNECTION

WITH PROPOSED DEMOLITION OF TRUSS BRIDGE

HELD ARBITRARY AND CAPRICIOUS

Plaintiff challenged the decision to demolish the Pasco

Kennewick Truss Bridge built in 1922 across the Columbia

River in Washington replacement bridge had been completed

with Federal aid in 1978 after filing FEIS in 1973 calling

for demolition of the Truss Bridge and issuance of Coast

Guard permit on condition that the old bridge be removed

After the FEIS was filed plaintiff had succeeded in getting

the Truss Bridge listed as eligible for registration under

the National Historic Preservation Act 16 U.S.C 1470 et

seq The involved state and Federal agencies reached

Memorandum of Understanding about demolition agreeing in

essence that after certain conditions including referendum

on the issue to the voters of Pasco and Kennebec the bridge

would be demolished if the DOT Secretary concluded that there

was no feasible and prudent alternative under Section 14f

of the DOT Act of 1966 149 U.S.C 1653f The voters re
jected preservation to and the Secretary made the Section

4f determination The district court upheld the determina

tion in light of its view that Federal funds for preservation

of the Truss Bridge would be unavailable and the affected

cities were unwilling to bear those expenses 529 Supp

101 1981 The Ninth Circuit stayed demolition pending

appeal

The court of appeals reversed and remanded for com
prehensive 4f Determination considering alternatives

sufficiently The court held that the Secretary acted

arbitrarily in considering only preservation funding by

the cities or the plaintiff and in reaching his determination

on record without adequate support for us to find reasoned

choice Both Federal and state agencies were guilty of over
sight in not taking appropriate notice of the historical value

of the Truss Bridge prior to the commitment to its demolition

made in the 1973 FEIS Judge Sneed concurred separately to

express his grumpy comments about the courts being con
fronted with situations involving melange of Federal and

state agencies from which any decision has difficulty emerging
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and in which one or more of these agencies are going to bend
rule or two in manner the courts will find improper

Attorney Martin Matzen Land and
Natural Resources Division
FTS 633_1L26

Attorney Robert Klarquist Land and

Natural Resources Division
FTS 6332731

Aleut Tribe United States No 309 Fed Cir March 17
1983 D.J 90220590

JURISDICTION LACK OF FINAL JUDGMENT

The Federal Circuit dismisses the Aleut Tribes appeal
for want of jurisdiction and clears up some of the confusion
surrounding cases pending on the effective date of the Federal
Courts Improvement Act In this case trial judge of the
old Court of Claims issued recommended decision on
September 1982 He recommended that the Governments
motion to dismiss the Aleuts claims be granted in part and
denied in part.- The recommended decision was converted to

judgment on October 1982 Under the old Court of
Claims rules the recommended decision could have been re
viewed by an appellate panel of the court However on
October 1982 the Federal Courts Improvement Act of 1982
went into effect One effect of that Act was to apply to
decisions of the Claims Court the usual rules regarding
appealability of interlocutory and partial judgments
Under the new Act there must be final judgment on all
issues or else appropriate certifications under 28 U.S.C
1292d2 or -Fed Civ 5kb for an appeal to lie

Both the plaintiffs and the Government assumed that in
transition cases such as this appellate jurisdiction would
lie under Section 403a of the Federal Courts Improvement Act
of 1982 providing for the transfer of certain pending cases
to the Federal Circuit Court of Appeals The court held
however that that section merely provided for the orderly
transfer of pending cases to the docket of the court of

appeals without necessarily transferring jurisdiction
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Since the decision of the trial court was neither final

nor dispositive of all issues the appeal was dismissed

Attorney David Shilton Land and

Natural Resources Division
FTS 6335580

Attorney Dirk Snel Land and

Natural Resources Division
FTS 633400

United States 99.I72 Acres in Brazoria County Texas
No 81240k 5th Cir April 1983 D.J 334515352

CONDEMNATION EXCEPTIONAL CIRCUMSTANCES
WARRANTED TRIAL JUDGES ALLOWANCE OF

BIFURCATED TRIAL OF SURFACE COAL MINERAL
INTERESTS IN VIOLATION OF UNIT ROLE

In connection with the Strategic Petroleum Reserve the

United States condemned Bryan Mound Salt Dome near Freeport
Texas to store petroleum The surface estate was owned by

Freeport Minerals Co and Dow Chemical Company the underlying
mineral estate was owned by Henry Hainman and others As just

compensation the surface owners based on highest and best

use of storage of liquified natural gas LPG sought $27.6

million the Government based on highest and best use of

salt brining and agriculture asserted its value was $2

million Just prior to trial when it became apparent the

mineral interests were not ready to proceed the district
court granted the surface owners motion to sever the trial

of the surface and mineral estates over the Governments
objection The jury returned verdict of $22.5 million

The United States appealed contending that the court
had violated the unit rule when it bifurcated the trial of

the various interests in the salt dome that mining of sulfur
on the mineral estate which was claiming $10 million was an

inconsistent and incompatible use with use of the salt dome

for LPG storage and the the bifurcatedtrials may produce
awards in excess of the value of the property as whole

The Fifth Circuit ruled that on the facts of this case
the district court did not abuse its discretion and affirmed
The court found that the Government had failed to move
for reconsideration to protect its interests as Freeports
counsel had suggested to introduce evidence to refute
the surface owners showing of compatible uses and to

request special jury instructions concerning incompatible
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uses The court of appeals declared it adheres to the unit

rule and should depart from it only in compelling circum
stances Here the court reviewed the Governments seeming
ly impenetrable slumber as to discovery or other preparation
for trial with respect to the sulfur interests its woeful
failure to make out case of Incompatible uses and its

failure to seek special instruction which failure does

not merely constitute the Governments sleeping on its rights
but in the light of the Governments present contentions of

prejudice borders on hibernation In sum the courts
holding simply acknowledged that there are circumstances
where separate trials are justified

Attorney Jacques Gelin Land and

Natural Resources Division
FTS 6332762

Attorney Anne Almy Land and

Natural Resources Division
FTS 633t27

Metropolitan Edison Co People Against Nuclear Energy
U.S Nuclear Regulatory Commission People Against Nuclear

Energy Nos 812399 and 82358 S.Ct April 19 1983 D.J
9Ol2298

NEPAS ENVIRONMENTAL IMPACT REQUIREMENT
REFERS TO THE PHYSICAL ENVIRONMENT ONLY

The Court held that NEPA which directs federal agencies
to evaluate the environmental impact of actions that signifi
cantly affect the quality of the human environment does not

require the NRC in deciding whether to resume operation of

nuclear power facility that was not involved In the 1979

accident at Three Mile Island to assess potential psycholo
gical injury flowing from community perceptions of risk of

nuclear accident where there is no causal nexus between the

alleged stress and the effects of the proposed action on the

natural environment Environmental impact as used In NEPA
refers to effects on the physical environment rather than the

risk of such effects

Attorney Jacques Gelin Land and
Natural Resources Division
FTS 6332762
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Attorney Richard Lazarus Land and

Natural Resources Division
FTS 6331I12

Attorney James Spears Land and

Natural Resources Division
FTS 6332756

Tug Valley Recovery Center Watt No 82_119l 14th Cir
March 29 1983 D.J 90118252

JURISDICTION REVIEW OF SURFACE MINING
REGULATION REVIEWABLE UNDER 526al
OF SURFACE MINING CONTROL AND RECLAMATION
ACT OF 1977 MUST BE BROUGHT WITHIN 60 DAYS
OF ITS ADOPTION IN UNITED STATES DISTRICT
COURT FOR THE DISTRICT OF COLUMBIA

The Fourth Circuit affirmed the district courts dis
missal for lack of jurisdiction to review certain actions of

the Secretary of the Interior done under the Surface Mining
Control and Reclamation Act of 1977 30 U.S.C 1201 et seq
The Secretary approved West Virginias surfacemining regula
tory program Plaintiff challenged the programs legality
under the Federal Act because the state program created
fivemember review board of gubernatorial appointees who
were experienced in coalmining as well as other

occupations Plaintiff contended this was conflict of
interest in violation of Section 517g of the Act 30 U.S.C
1267g and regulations thereunder notably 30 C.F.R 705.5
Yet the regulation permitted appointed members of advisory
boards or commissions representing multiple interests to

be associated with mining interests Thus the district
court treated plaintiffs claim as an attack of the regulation
itself

As such the regulation was under Section 526a1
of the Act 30 U.S.C 1276a1 reviewable only within 60

days of its adoption and only in the United States District
Court for the District of Columbia Here suit had been

brought in the Southern District of West Virginia and that
court held it lacked jurisdiction to review the regulation
The Fourth Circuit affirmed

Both the trial and appellate courts also held that
plaintiff failed tO state constitutional claim Plaintiff
asserted that the review board was biased against environ
mental concerns which violated due process Said the Fourth
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Circuit There is no due process right to have ones claims
heard before purged of ideology

Attorney Dirk Snel Land and

Natural Resources Division
FTS 63344OO

Eva Wilson Watt Nos 823364 and 8234l 9th Cir
April 1983 D.J 9O28l5

COMPARABLE STATE GENERAL ASSISTANCE
PROGRAM FOR ALASKA NATIVES MEANS
IDENTICAL TO INTERIORS

group of native Alaskans as well as group of Alaskan
native council groups sought to enjoin the Department of the

Interior from cutting off the general assistance program for

native Alaskans Interior had based its termination on

congressional report accompanying the 1982 Appropriations
bill Congress appropriated $4 million for the general
assistance program for sixmonth period ending April
1982 with the natives then to be covered under the state
wide general relief program administered by the State of

Alaska The court of appeals held that Congress intended
the program to terminate only if the State implemented
comparable program i.e identical to the one administer
ed by the BIA Interior defines comparable to mean that

general assistance will be available in states which either
have no statewide program for any citizen or alternatively
decline to provide relief for native Americans due to the

tax status of trust lands within the state The court
reversed and remanded to permit the district court to enter
an order granting preliminary relief pending the outcome of

trial on the merits

Attorney Maria lizuka Land and
Natural Resources Division
FTS 6332753

Attorney Robert Klarquist Land and

Natural Resources Division
FTS 6332731

United States 2.33 Acres in Wake County N.C No 821266
4th Cir April 11 1983 D.J 33346716

CONDEMNATION IN PARTIAL TAKING SEVERANCE
DAMAGES CANNOT BE SEPARATELY ALLOWED
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The Government appealed from an order of the district

court awarding condemnation damages as recommended by

commission in partial taking case The Government argued
that the landowner was awarded double compensation for

certain items due to misapplication of the before and

after method of valuation

The court of appeals 2i agreed that the landowner

did receive some excess compensation and vacated the judgment

and remanded the case to the district court for recornputation

of the award The commissioners purported to use the before
and after method of valuation to determine the value of the

partial taking of 2.33 acres from 25.29acre tract The

court agreed with the Government that under this method of

valuation severance damages are factored in and should not be

separately allowed The court found however that the items

labeled severance damages by the commission actually repre
sented the cost of replacing taken improvements necessary to

the continued value of the remaining tract The court held

that this award alone would have been proper but that with

regard to certain improvements taken the landowner was doubly

compensated because the Government was required to pay both

the cost of replacement and the value of the taken improvement
The court cited two examples for which the landowner was over

compensated total of $23850 out of an award of $202500
and stated that there may be other duplications in the award

Attorney Blake Watson Land and

Natural Resources Division
FTS 6332772

Attorney Dirk Snel Land and
Natural Resources Division
FTS 633400

Sierra Club Peterson Nos 82_14189 and 82490 9th Cir

April 13 1983 D.J 1693

EXECUTIVE ORDER PROVIDES BASIS FOR
IMPLIED CAUSE OF ACTION TO CHALLENGE

SPRAYING IN NATIONAL FOREST

The Qovernment argued that the procedures set up under

FIFRA for registering pesticide established the sole way
in which the environmental effects of the pesticide could be

considered initially by EPA and then by the courts should

anyone seek judicial review of the EPA act of registering

or refusing to register the pesticide and that thereafter
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the use of registered pesticide by Federal agency could
not be the basis of private right of action or an action
under the APA seeking to enjoin that use The Government
argued further that in view of this statutory limitation on

actions to enjoin the use of pesticides no action could be

based upon an agencys alleged failure to comply with an
Executive Order No 12088 requIring Federal agencies
either to comply with state laws in their use of pesticides
or to secure presidential order exempting them from the

application of the state laws

The Ninth Circuit held that the Federal agencys spray
ing of national forest lands without permit from the State
of California constituted violation of the Executive Order
on the basis of which the Sierra Club could maintain suit

under the APA

Attorney Martin Green Land and

Natural Resources Division
FTS 6332813

Attorney Robert Klarquist Land and

Natural Resources Division
FTS 6332731
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Federal Rules of Evidence

Rule 609a2 Impeachment by Evidence
of Conviction of Crime
General Rule

Rule 403 Exclusion of Relevant Evidence

on Grounds of Prejudice
Confusion or Waste of Time

When defendant took the stand during his trial for
mail fraud the prosecution was permitted to introduce evidence

of two prior fraud convictions pursuant to Rule 609 The
district court held that although the prejudicial effect of the
evidence outweighed its probative value it had no discretion
under the Rule to conduct balancing test when the crimes in

question involved dishonesty or false statements crimens
falsi Defendant appealed claiming that the apparently
mandatory admission of crimen falsi convictions under Rule

609a is subject to the general balancing test of Rule 403

The court of appeals held that the balancing test of

Rule 403 is not applicable to impeachment by crimen falsi
convictions under Rule 609a2 Rule 403 was not designed to

override more specific rules but was intended to apply to

situations for which no specific rule had been formulated
An analysis of the legislative history of Rule 609 supports the
conclusion that judge has no authority to prohibit the

Governments effort to impeach the credibility of witness by

questions concerning prior crimens falsi conviction

Affirmed

United States John Barry Wong No 81-00069-1 3rd
Cir March 30 1983
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Federal Rules of Evidence

Rule 403 Exclusion of Relevant Evidence

on Grounds of Prejudice
Confusion or Waste of Time

See Rule 609a Federal Rules of Evidence this

issue of the pulletin for syllabus

United States John Barry Wong No 81-00069-1 3rd
Cir March 30 1983
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U.S ATTORNEYS LIST EFFECTIVE June 1983

UNITED STATES ATTORNEYS

DISTRICT U.S ATTORNEY

Alabama Frank Donaldson

Alabama John Bell

Alabama Sessions III

Alaska Michael Spaan
Arizona Melvin McDonald

Arkansas George Proctor

Arkansas Asa Hutchinson

California Joseph Russoniello

California Donald Ayer
California Stephen Trott

California Peter Nunez
Colorado Robert Miller
Connecticut Alan Nevas
Delaware Joseph Farnan Jr
District of Columbia Stanley Harris

Florida Thomas Dillard

Florida Robert Merkle Jr
Florida Stanley Marcus

Georgia Larry Thompson
Georgia Joe Whitley
Georgia Hinton Pierce
Guam David Wood
Hawaii Daniel Bent
Idaho Guy Hurlbutt

Illinois Dan Webb

Illinois Frederick Hess

Illinois Gerald Fines

Indiana Lawrence Steele Jr
Indiana Sarah Evans Barker

Iowa Evan Hultman

Iowa Richard Turner
Kansas Jim Marquez
Kentucky Louis DeFalaise

Kentucky Ronald Meredith

Louisiana John Volz
Louisiana Stanford Bardwell Jr
Louisiana Joseph Cage Jr
Maine Richard Cohen

Maryland Frederick Motz
Massachusetts William Weld

Michigan Leonard Gilman

Michigan John Smietanka
Minnesota James Rosenbaum

Mississippi Glen Davidson

Mississippi George Phillips
Missouri Thomas Dittmeier

Missouri Robert Ulrich
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UNITED STATES ATTORNEYS

DISTRICT U.S ATTORNEY

Montana Byron Dunbar
Nebraska Ronald Lahners
Nevada Lamond Mills
New Hampshire Stephen Thayer III
New Jersey Hunt Dumont
New Mexico William Lutz
New York Frederick Scullin Jr
New York Rudolph Giuliani
New York Raymond Deane
New York Salvatore Martoche
North Carolina Samuel Currin
North Carolina Kenneth McAllister
North Carolina Charles Brewer
North Dakota Rodney Webb
Ohio William Petro
Ohio Christopher Barnes
Oklahoma Francis Keating II
Oklahoma Gary Richardson
Oklahoma William Price
Oregon Charles Turner
Pennsylvania Edward Dennis Jr
Pennsylvania David Queen
Pennsylvania Alan Johnson
Puerto Rico Daniel LopezRomo
Rhode Island Lincoln Almond
South Carolina Henry Dargan McMaster
South Dakota Philip Hogen
Tennessee John Gill Jr
Tennessee Joe Brown
Tennessee Hickman Ewing Jr
Texas James Rolfe
Texas Daniel Hedges
Texas Robert Wortham
Texas Edward Prado
Utah Brent Ward
Vermont George Cook

Virgin Islands James Diehm
Virginia Elsie Munsell
Virginia John Alderman
Washington John Lamp
Washington Gene Anderson
West Virginia William Kolibash
West Virginia David Faber
Wisconsin Joseph Stadtmueller
Wisconsin John Byrnes
Wyoming Richard Stacy
North Mariana Islands David Wood
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CUMULATIVE LIFT OF CHANGING FEDERAL CIVIL POSTJUDGMENT INTEREST RATES

as provided for in the amendment to the Federal postjudgment
interest statute 28 U.S.C 1961 effective October 1982

Effective Annual
Date Rate

100182 10.41%

102982 9.29%

112582 9.07%

122482 8.75%

012083 8.65%

021783 8.99%

031783 9.16%

041483 8.98%

051283 8.72%

NOTE When computing interest at the daily rate round 5/4 the

product i.e the amount of interest computed to the nearest
whole cent


