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COMMENDATIONS

The following Assistant United States Attorneys have been comended

RICHARD ANDREWS Delaware by Regional Inspector Benjamin Redmond Internal

Revenue Service for his successful prosecution of public corruption case

JAMES ARNOLD California Central by Colonel Fred Butler District

Engineer Army Corps of Engineers for his successful defense of challenge to the

operation of Corps reservoir for both flood control and water conservation

DIANE BARDSLEY California Central by Chief of Police Leo Peart City of

Irvine for her successful prosecution of forfeiture case

WILLIAM BRANIFF California Southern by Walter Skallerup Jr General

Counsel of the Navy for his successful conclusion of complex government contract

fraud case

KATHLEEN BRINKMAN and JOHN CRUZE Ohio Southern by Special Agent-

in-Charge Terence Dinan Federal Bureau of Investigation for their successful

defense of Federal Tort Claims Act case

WILLIAM CARR and BUCKY MANSUY Pennsylvania Eastern by Inspector General

Sherman Funk Department of Commerce for their prosecution of multi-million

dollar government contract fraud case

ALLEEN CASTELLANI Kansas by Regional Administrator David Alspach

Department of Agriculture for her successful prosecution of retailer for repeat

violations of Food Stamp Program rules

BARBARA JO COHAN Pennsylvania Eastern by Special Agent-in-Charge Norton

Wilder Drug Enforcement Administration for her prosecution of drug case

SUSAN EHRLICH Arizona by Chief David Arnell Criminal Investigation

Division Internal Revenue Service for her presentation on Varbel and its repercus
sions at the Continuing Professional Education Seminar on May 15 1986

WILLIAM FAHEY and MANUEL MEDRANO California Central by Special Agent-

in-Charge Alan Walls United States Customs Service for their successful prosecu
tion of cocaine trafficking and food stamps fraud case

CLEVELAND GAMBILL Kentucky Western by Special Agent-in-Charge Joel

Carison Federal Bureau of Investigation for his successful prosecution of United

States Lewis

PAUL GRAY and THOMAS RUETER Pennsylvania Eastern by Supervisory Park

Ranger Scott Kalbach Department of the Interior for training provided to

Department of the Interior personnel regarding the United States Code

GORDON GREENBERG and JON CEDERBERG California Central by Assistant

Special Agent-in-Charge Al Devetko Drug Enforcement Administration for their

excellent work in the prosecution of drug case
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WILLIAM HALSCH New Jersey by William Tyson Director Executive Office
for United States Attorneys for his successful efforts in litigating two Public
Health Service cases

GREGORY HARRIS Illinois Central by Special Agent-in-Charge James
Reeves Bureau of Alcohol Tobacco and Firearms for his successful prosecutions
of ATF cases

THOMAS HOPKINS California Eastern by Forest Supervisor Richard Henry
Lassen National Forest Department of Agriculture for his successful prosecution
of firewood theft case and for successfully negotiating settlement on three civil
suits filed against the United States

CHARLES HYDER Arizona by Special Agent-in-Charge Robert Skopeck Bureau
of Alcohol Tobacco and Firearms for his successful prosecution of two arson cases

MARCIA JOHNSON and CARLA MOORE Ohio Northern by District Counsel
Russell Ezolt Immigration and Naturalization Service for their excellent efforts
in an asset forfeiture case

JOYCE KARLIN California Central by Special Agent-inCharge Ted Hunter
Drug Enforcement Administration for her successful prosecution of an illegal
prescription drugs case

DAVID KATZ California Central by Postal Inspector-in-Charge Maisch
United States Postal Service for his outstanding trial prosecution of an armed

postal robbery case

STEPHEN KOROTASH Oklahoma Western by Inspector General John Giaziano
Department of Agriculture for his successful prosecution of million dollar
embezzlement case

CHARLES LABELLA New York Southern by Acting Regional Inspector William

Morrison Internal Revenue Service for his effective efforts in bribery and

conspiracy case

RONALD LEVINE and JEFFERY WHITT Pennsylvania Eastern by Special Agent-
in-Charge Wayne Davis Federal Bureau of Investigation for their prosecution of

very complicated multi-million dollar checkkite case

CARLOS MARTIR JR Pennsylvania Eastern by Special Agent-in-Charge
Donald Cox Bureau of Alcohol Tobacco and Firearms for his prosecution of

firearm possession case

HARRY MCCARTHY and ROBERT I-I WESTINGHOUSE Washington Western by Assistant

Inspector General for Investigations Stephen Marcia Small Business

Administration for their work in the successful retrial of fraud case

KENNETH VINES Alabama Middle by Director Jeffrey Axelrad Torts Branch
Civil Division for his exemplary victory in difficult Federal Tort Claims Act

case
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CLEARINGHOUSE

RICO Case Summaries

The Organized Crime and Racketeering Section of the Criminal Division has

prepared two computerized sets of summaries of RICO decisions One set lists cases

alphabetically with their significant holdings the other set lists all the cate

gories of RICO issues numerically and sets forth the pertinent holdings of each case

in which each issue was addressed The summaries cover all opinions summarized from

June 1985 through April 1986 and will serve as an interim supplement to the RICO

Manual which includes cases through June 1985 An Assistant United States Attorney

interested in obtaining copy of the RICO summaries should contact the Office of

Legal Services at FTS 633-4024 Please request item number CH-36

The Criminal Division also can provide up-to-date computerized printouts of

the RICO holdings on any given issue or combination of issues upon request Such

reports also can be limited to include cases from given circuit or criminal cases

only An Assistant interested in obtaining information on specific issue should

contact Alexander White Organized Crime and Racketeering Section at FTS

633-1214
Executive Office

POINTS TO REMEMBER

Allegations of Misconduct Against Assistant United States Attorneys

Appended to this Bulletin is copy of the May 30 1986 memorandum from

Mr William Tyson Director Executive Office for United States Attorneys The

memorandum reiterates the requirement that United States Attorneys report promptly

all allegations of misconduct concerning Assistant United States Attorneys and other

Department employees in their offices including state bar matters to the Office of

Professional Responsibility and the Executive Office pursuant to the provisions of 28

C.F.R O.39a and USAM 1-4.200

Executive Office

Career Opportunities

The Office of Criminal Enforcement Environmental Protection Agency is seeking

an attorney at the GS-13 or GS-14 level to specialize in environmental criminal

enforcement If interested contact Randall Lutz Director Office of Criminal

Enforcement EPA Suite 712 1921 Jefferson Davis Highway Arlington VA 22202

Environmental Protection Agency

Department Policy With Respect To Antitrust Litigation

By memorandum of June 1986 Attorney General Edwin Meese III expressed

concern that in recent years several United States Attorneys have commenced antitrust
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investigations or filed antitrust cases without obtaining the prior approval of the
Assistant Attorney General of the Antitrust Division United States Attorneys and

their Assistants are reminded that Department regulations provide that the Assistant

Attorney General of the Antitrust Division has the responsibility to conduct handle
or supervise all civil and criminal antitrust proceedings 28 C.F.R 0.40a
Therefore United States Attorney who wishes to investigate suspected antitrust

violation convene grand jury to investigate possible antitrust violations or file
civil or criminal antitrust case must obtain the express approval of the Assistant

Attorney General of the Antitrust Division prior to taking such action The proce
dures that must be followed to obtain the necessary authorization are explained fully
in Title of the United States Attorneys Manual

Executive Office

Personnel

Effective June 1986 Henry Hudson was sworn in as the Presidentially
appointed United States Attorney for the Eastern District of Virginia

Effective June 1986 William OConnor was sworn in as the Presidentially-
appointed United States Attorney for the District of Guam and the North Mariana
Islands

Effective June 1986 Breckinridge Wilicox was sworn in as the

Presidentiallyappointed United States Attorney for the District of Maryland

Effective June 23 1986 Peter Nowinski was court-appointed United States
Attorney for the Eastern District of California

Effective June 24 1986 Roger Williams was court-appointed United States

Attorney for the Western District of New York

Executive Office

Plea Agreements Fact Stipulations Relating to the Parole Decision

In negotiating plea agreements United States Attorneys are frequently asked to

accede to stipulations designed to downgrade the severity of the defendants actual
offense behavior as charged in the count or counts of the indictment to which the
plea will be taken This proposal of an artificial offense for purposes of the plea
is often demanded in addition to the dismissal of other counts of the indictment

Typically defense counsel seeks to have the government stipulate that the
defendant had minor role in the drug conspiracy rather than managerial or

proprietary role Likewise the defense will be anxious to obtain stipulation that
the amount of the controlled substances with which his or her client was involved was

relatively small part of the total operation Since under Parole Commission guide
lines an inmates managerial or proprietary interest in the operation and the amount
of drugs are crucial elements in the rating of severity of the offense defense
counsel obviously hope and expect that the altered facts in the stipulation will
lower the amount of time to be served
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United States Attorneys should be aware that the Parole Ccmmission gives no

effect to such stipulated artificial offenses under its statutory mandate to consider

the nature and circumstances of the offense and the history and characteristics of

the prisoner 18 U.S.C 4206 This corresponds to the Commissions use in its deci

sion of all offense behaviors in dismissed counts of the indictment if preponder

ance of the evidence indicates that the charged behavior actually occurred

In fairness to defendants and to prevent needless post-conviction attack on

the plea Assistant United States Attorneys should make sure that the parole conse

quences of such plea agreements are understood by defendants and their counsel

Executive Office

CASE NOTES

OFFICE OF THE SOLICITOR GENERAL

The Solicitor General has authorized the filing of

petition for certiorari in United States McAfee 780 F.2d 143 1st Cir

1985 The question is whether the court of appeals erred by inquiring into the

reason for the delay in scheduling hearing on motion where the Speedy Trial

Act automatically excludes the entire time period between the filing of and hearing

on the motion

petition for certiorari in Hector INS No 85-1113 3d Cir 1985 The

issue is whether deportable alien may suspend deportation under U.S.C 1254a1 where the alien asserts that his niece qualifies as child under the

statute which requires showing of extreme hardship to the alien or his child

brief amicus curiae in Turner Safley 777 F.2d 1307 8th Cir 1985 The

question presented is whether rational relationship test rather than strict

scrutiny approach should be applied to constitutional challenge to state prison

regulations limiting inmatetoinmate correspondence and inmate marriage

brief amicus curiae in California Hospital Association Henning 770 F.2d

856 9th Cir 1985 The question presented is the validity of the Department of

Labors payroll practices regulation 29 C.F.R 2510.3-b which provides that

an employer who pays an employees salary out of its general assets while the

employee is on vacation does not maintain welfare benefit plan under ERISA

brief amicus curiae in Colorado Bertine 705 P.2d 411 Cob 1985 The

issue is whether the Fourth Amendment permits law enforcement officers in the course

of lawfully impounding .a motor vehicle to inventory the contents of containers found

in the interior of the vehicle

brief amicus curiae in Illinois Krull 481 N.E.2d 703 Ill 1985 The

issue is whether the rule of United States Leon should be extended to permit

admission of evidence seized as result of an officers reasonable belief that

warrantless administrative search specifically authorized by state law did not

violate the Fourth Amendment
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CIVIL DIVISION

SUPREME COURT UPHOLDS CONSTITUTIONALITY OF SOCIAL SECURITY ACT PROVISIONS
WHICH AUTHORIZED PAYMENT OF BENEFITS TO SURVIVING WIDOWED SPOUSES BUT
NOT SURVIVING DIVORCED SPOUSES WHO REMARRIED AFTER AGE 60

Provisions of the Social Security Act in effect between 1979 and 1983 authorized

payment of benefits to surviving widowed spouses but not surviving divorced spouses
who remarried after age 60 group of surviving divorced spouses challenged the
provision on equal protection grounds The district court found the statute to be

unconstitutional because it found no reason for Congress to rationally distinguish
between surviving widowed spouses and surviving divorced spouses upon subsequent
remarriage since it had entitled both classes to benefits upon the death of the wage
earner

On direct appeal the Supreme Court reversed The Court held that the statute

passed constitutional muster because divorced widowed spouses did not enter the

marriage with the same level of dependency on the wage earners account as widows
or widowers The Court determined that it was not reasonable to infer as the
district court had that simply because both classes were paid survivors benefits
Congress believed that both classes were identically situated

Bowen Owens U.S No 84-1905 May 19 1986 137-12C-1072
Attorneys William Kanter FTS 633-1597 and Carlene McIntyre FTS
633-5459 Civil Division

SUPREME COURT AFFIRMS INJUNCTION REQUIRING THE SECRETARY OF HHS TO REOPEN
AND READJUDICATE THE CLAIMS OF MENTALLY IMPAIRED SOCIAL SECURITY CLAIMANTS
GOING BACK TO APRIL 1980

Eight unnamed individual plaintiffs the City and State of New York brought
this class action for declaratory and injunctive relief alleging that the Secretary
of HHS had established unwritten practices policies and standards for the evalua
tion of mental impairments under Titles II and XVI of the Social Security Act in

contravention of existing regulations The district court ruled in favor of the
plaintiffs and ordered the Secretary to reopen and readjudicate claims going back to

April 1980 and to reinstate to benefits those whose benefits had been terminated
The court of appeals affirmed The Supreme Court granted the governments petition
for writ of certiorari on the issues of the 60-day filing requirement and exhaus
tion under 405g

The Supreme Court affirmed holding that the 60-day filing requirement was not

jurisdictional but rather period of limitations And although limitations period
with respect to the government is condition on the waiver of sovereign immunity and

thus must be strictly construed it determined that the principle of equitable
tolling would apply to 4O5gs limitations period and that the limitations period
should be tolled in the circumstances of this case because of the secretive nature
of the Secretarys challenged policies As to exhaustion the Court determined that
the collateral issue doctrine in Mathews Eldridge would apply to excuse exhaustion
because the plaintiffs claims concerning the failure of the Secretary to follow
procedures correctly were collateral because many of the class members would have
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suffered irreparable injury in the form of severe medical setbacks and because

exhaustion was futile

Bowen City of New York ___U.S No 84-1923 June 21986
137-521052 Attorneys William Kanter FTS 633-1597 and Howard Scher

FTS 633-4820 Civil Division

D.C CIRCUIT SUBSTANTIALLY AFFIRMS ADEQUACY OF SEARCH AND PROCESSING OF

MASSIVE FOIA REQUEST

The D.C Circuit with one minor exception affirmed the district courts deci

sion in an extensive and demanding Freedom of Information Act case which involved

several government agencies The court held that agency affidavits concerning the

scope of the search are entitled to presumption of good faith if they describe

with reasonable detail the scope and method of the search effort It reiterated that

the test is not whether every responsive document is retrieved but whether the search

is reasonably designed to retrieve requested documents It held that plaintiffs

countervailing evidence which included allegations of bad faith based on earlier

intransigence the fact that seemingly relevant files referred to in other released

files were not retrieved and plaintiffs speculation that certain other files must

exist was insufficient as matter of law to raise questions of material fact

regarding the adequacy of the search It sustained the district courts order that

narrowed the scope of the FOIA request and approved the sampling technique employed

to test the exemption claims as proper Finally the court held that the district

court did not abuse its discretion in denying discovery because it found the record

adequate to support sumary judgment and that the court did not abuse its discretion

in refusing to appoint special master observing that special masters are the

exception rather than the rule However the court found an error rate of nearly 25%

as to the exemptions claimed for approximately 70000 documents retrieved and

processed before the court set the scope of the search It remanded these documents

for reprocessing under current exemption standards

Meeropol Meese F.2d_ No 84-5283 D.C Cir May 20 1986
145-12-2422 Attorneys Leonard Schaitman FTS 633-3441 and Freddi Lipstein

FTS 6333542 Civil Division

D.C CIRCUIT SUSTAINS VA DENIAL OF BENEFITS TO ALCOHOLICS CREATING

CONFLICT WITH SIXTH CIRCUIT

Honorably discharged veterans are entitled to educational assistance benefits

provided that they are used within ten years of discharge 38 U.S.C 1661a1
However an extension of the ten-year period is available if the veteran is unable

to use his benefits because of physical or mental disability which was not the

result of such veterans own willful misconduct Id Where alcoholism is the cause

of the disability and no secondary disabling physical condition has resulted the

VAs policy is to deny benefits unless it can be shown that the alcoholism is the

result of an underlying psychiatric disorder The VAs policy has been challenged on

the ground that it discriminates against handicapped persons in violation of the

Rehabilitation Act
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The threshold question is whether the courts have jurisdiction in view of 38
U.S.C 211a The Second Circuit denied jurisdiction See Traynor WaltersNo 856208 May 16 1986 The Sixth Circuit has taken jurisdiction see Tinch
Walters 765 F.2d 599 6th Cir 1985 and held that the VAs policy constitutes
handicap discrimination under the Rehabilitation Act However the D.C Circuit
disagreed It assumed jurisdiction but on very limited grounds pointing out that
when the case was processed administratively no Rehabilitation Act claim was made
and the VA apparently took the position that it had no jurisdiction to consider such

claim The court concluded that 211as preclusion of review depends
at minimum on the satisfaction of this condition the petitioners claim must have
been resolved by an action decision of the Administrator However the court made
clear that it expected the VA to decide future claims under the Rehabilitation Act
but left open the issue of whether it would hold that judicial review was precluded
under 38 U.S.C 211a The court held that the VAs policy denies benefits on the
basis of conduct rather than on the basis of handicap

McKelvey Turnage F.2d No 84-5910 D.C Cir May 30 1986
157-16-7578 Attorneys Anthony Steinmeyer FTS 633-3388 and Robert

Zener FTS 633-4027 Civil Division

NINTH CIRCUIT HOLDS INS CANNOT BE ESTOPPED BY MISSTATEMENT OF CONSULAR
OFFICIAL

The district court had imposed an equitable estoppel against the Immigration
and Naturalization Service INS preventing the deportation of an individual who
failed to meet statutory criteria for remaining in this country Estoppel had been
imposed because consular official made misstatements to the plaintiff In
reversing the lower court the Ninth Circuit held that simple negligence does not
reach the level of misconduct required for an estoppel of the government and that
persons dealing with the government are charged with knowledge of government statutes
and regulations

Mukherjee Ininigration and Naturalization Service _F.2d_ Nos 853723
85-3761 9th Cir Apr 21 1986 9-61-124 Attorneys Barbara Herwig
FTS 633-5425 Richard Olderman FTS 633-4052 and Alfred Mollin FTS
633-4116 Civil Division

LAND AND NATURAL RESOURCES DIVISION

EPA DID NOT VIOLATE FOURTH AMENDMENT BY PROCURING AERIAL PHOTOGRAPHS OF
MANUFACURING PLANT

Dow challenged the Environmental Protection Agencys EPA procurement of aerial
photographs of the companys Midland Michigan plant It claimed that aerial
photography was beyond EPAs statutory authority and that EPAs actions violated
the Fourth Amendment The Supreme Court ruled that the general power to investigate
includes using such techniques as aerial photography and those techniques need not be
specifically authorized by statute It also held that aerial photography of
commercial establishment from navigable airspace using commercially available
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photographic equipment did not constitute search within the meaning of the Fourth

Amendment

Dow Chemical Co United States ____U.S No 84-1259 May 19 1986
90-5-24-50 Attorneys Anne A17TFTS 633-2749 and Dirk Snel

FTS 6334400 Land and Natural Resources Division

STATUTE OF LIMITATIONS APPLIES TO TRIBES CLAIM

The Catawba Indian Tribe brought an action in district court claiming 225

square miles of land in South Carolina which by 1763 treaty with Great Britain

was to be their permanent settlement In an 1840 treaty with South Carolina the

Tribe conveyed its interest in the subject tract to the State in exchange for new

reservation The Tribe maintained this transaction was void inter alia because

the United States did not consent to the conveyance as required by the Nonintercourse

Act of 1790 In 1959 Congress enacted the Catawba Indian Tribe Division of Assets

Act authorizing distribution of tribal assets to members of the Tribe and

terminating federal responsibility for the Tribe and its individual members

The district court granted South Carolinas motion for summary judgment The

Fourth Circuit reversed and the Supreme Court reversed the court of appeals

The Court found that the Catawba Act specifically states that state laws shall apply

to members of the Tribe in the same manner that they apply to non-Indians It held

that the explicit redefinition of the federal relationship reflected in the clear

language of the Act requires the application of the state statute of limitations to

the Tribes claim The case was remanded to the court of appeals for consideration

of whether the Tribes claim is barred by the States statute of limitations

South Carolina Catawba Indian Tribe of South Carolina ____U.S ____ No

84-782 June 1986 90-2-20-1020 Attorneys Arthur Gowran

FTS 6332754 and Jacques Gelin FTS 633-2762 Land and Natural Resources

Division

CALICHE NOT MINERAL RESERVED TO THE UNITED STATES IN TAYLOR GRAZING

ACT EXCHANGE PATENT

The Tenth Circuit reversed the district court and held that caliche is not

mineral reserved to the United States in Taylor Grazing Act exchange patent The

panel indicated that the intention of Congress as to the scope of the patent mineral

reservation was not factor because unlike most statutes the Taylor Grazing Act

did not require mineral reservation but instead gave the Secretary discretion to

determine the scope of reservation if any The court asserted that after the

exchange patent issue BLM changed its policy and began to construe mineral reserva

tions to include caliche The court suggested that caliche was not reserved

mineral because it is material sold pursuant to the Materials Act as amended by

the Surface Resources Act rather than locatable mineral On authority of Watt

Western Nuclear 462 U.S 36 1983 the court also suggested that reserved minerals

are minerals locatable under the mining laws and caliche is not the kind of mineral

which was locatable
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Poverty Flats Land Cattle Co United States F.2d No 84-1515 10thCir Apr 11 1986 90-1-5-2165 Attorneys Ellen Durkee FTS
6333888 and David Shilton FTS 6335580 Land and Natural Resources
Division

COAST GUARDS DETERMINATION THAT PERMITTEE COMMENCED CONSTRUCTION OF
BRIDGE WITHIN TERMS OF PERMIT ENTITLED TO DEFERENCE

Plaintiffs representing maritime interests opposed to construction of bridgeacross the St Johns River at Dames Point in Jacksonville Florida sued to
challenge the Coast Guards determination that driving of test pile for the bridgeconstituted commencement of construction prior to expiration of bridge-buildingpermit The district court entered summary judgment for defendants The court of
appeals affirmed holding the determination by the Coast Guard which allegedlydeviated from the Agencys internal bridge administration manual was not arbitrary
capricious an abuse of discretion or otherwise not in accordance with law within
the meaning of Section 7062A of the APA and the Coast Guard in making its
determination could properly limit its inquiry as to whether actual work at the
bridge site had commenced or whether bonded contract for construction of the
bridge had been signed

Port of Jacksonville Maritime Ad Hoc Committee Inc U.S Coast Guard and
Jacksonville Transportation Authority ____F.2d ____ No 85-3178 11th Cir
May 1986 90-1-1-2756 Attorneys Jacques Gelin FTS 6332762
and Robert Klarquist FTS 633-5580 Land and Natural Resources Division

UNITED STATES ATTORNEYS OFFICES

WISCONSIN EASTERN

DISTRICT COURT DENIES RETAILERS REQUEST FOR STAY IN FOOD STAMP DISQUALI
FICATION CASE

The Department of Agricultures Food and Nutrition Service disqualified
plaintiff retailer from the Food Stamp Program for three years Shortly thereafterthe retailer requested judicial review U.S.C 2023 of the disqualification and
stay pending said review In decision dated March 26 1986 the request for staywas denied

In denying the stay the court utilized U.S.C 2023a which was recentlyamended by the Food Security Act of 1985 Pub No 93-198 99 Stat 1537 15851985 Under the amended act the court in determining whether the disqualification should be stayed must consider two factors whether the store will suffer
irreparable injury if stay was denied and the likelihood that the store will
prevail during the judicial review The court conceded that by denying the stay thestore would suffer irreparable injury However the court noted that there waslittle likelihood that the store would prevail during judicial review

On June 20 1986 the retailers complaint was dismissed with prejudice pursuantto the stipulation of the parties The Department of Agricultures Office of General
Counsel believes this case to be the first in the country to utilize the amendedversion of section 2023a
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Barbosa United States 633 Supp 16 E.D Wis 1986 147-85-

17 Attorney Nathan Fishbach Assistant United States Attorney Wisconsin

Eastern FTS 3621700

FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 6e The Grand Jury Recording and Disclosure of Proceedings

The government brought civil antitrust suit against two companies The

companies moved for dismissal on the ground that the government violated Rule 6e
by assigning attorneys who participated in prior grand jury investigation of price-

fixing involving these and other companies to the subsequent civil litigation without

first obtaining court order and because the attorneys had continuously possessed

grand jury documents in their personal files The district court denied the motion

on the ground that no improper disclosure had been shown The district court next

denied clarification motion but granted limited injunctive relief barring any

disclosure of grand jury materials by counsel who participated in the grand jury to

other government counsel or their assistants After deposing five present and former

government attorneys and staff members the companies filed renewed motion for

dismissal and various kinds of alternative relief The district court denied this

motion and the companies filed an appeal

The threshold question was whether the assignment to civil case of the same

attorneys who participated in prior grand jury investigation constitutes disclosure

of matters that occurred before the grand jury The Court of Appeals held that it

did not For there to be disclosure grand jury matters must be disclosed to some

one An attorneys recollection of facts learned from his prior grand jury partici

pation cannot be considered disclosure so as to invoke the prohibition of Rule 6e
The civil antitrust suit brought by the government against the companies alleging an

unlawful acquisition or merger is distinct and separate action from the prior grand

jury investigation of price-fixing The court affirmed the district courts denial

of the companies motion for dismissal or for alternative relief

Affirmed

United States Archer-Daniels-Midland Company 785 F.2d 206 8th Cir Feb 24

1986
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U.S Department of Justice

Executive Office for United States Attorneys

Office of the Director Washington D.C 20530

MAY301986

MEMORANDUM United States Attorneys

William Tyson
Director
Executive Office for United States Attorneys

SU CT Allegations of Misconduct Against Assistant
United States Attorneys

DOES NOT AFFECT TITLE 10

United States Attorneys should be mindful of the requirement

to report all allegations of misconduct concerning Assistant United

States Attorneys and other Department employees in their offices to

the Office of Professional Responsibility OPR pursuant to the

provisions of 28 C.F.R O.39a and USAM 14.200 2/84 This

requirement extends to all complaints of misconduct regardless of

whether they appear to be without merit are the subject of state

bar proceeding or are part of an opinion or order issued by

judicial forum In addition reports should be made regarding

allegations of misconduct against federal employees who are not

employed in your offices where such allegations are brought to your
attention The requirement would encompass allegations regarding
for example special agent investigators Border Patrol agents
etc Attached is copy of memorandum dated February 16 1982

by former Attorney General Smith which provides greater detail

regarding the functions of OPR

In order to report allegations of misconduct please send

written report to Mr Michael Shaheen Jr Counsel OPR which

sets out the source of the allegation name and position of the

federal employee involved and summary of the circumstances

surrounding the incident copy of the report should be forwarded

at the same time to the Executive Office with an appropriate
notation that the allegation has been reported to OPR

OPR and the Executive Office must have timely notification of

all allegations so that there is time for appropriate action to be

taken If you have any questions regarding this policy do not

hesitate to contact either Mr Michael Shaheen Jr FTS 633

3365 or Jason Green Director Office of Legal Services FTS
6334024

Attachment
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LISTING OF ALL BLUESHEETS IN EFFECT

JUNE 27 1986

AFFECTS USAM TITLE NO DATE SUBJECT

1-11.350 TITLE 5/06/86 Policy with Regard to Defense Requests for

Jury Instruction on Immunized Witnesses

2-3.110 TITLE 2/03/86 Prompt Notification of Contrary

Recommendations

9-1.177 TITLE 12/31/85 Authorization for Negotiated Concessions

in Organized Crime Cases

9_2.132 TITLE 12/31/85 Policy Limitations on Institution of

Proceedings Internal Security Matters

9_2.133 TITLE 4/09/84 Policy Limitation on Institution of

Proceedings Consultation Prior to

Institution of Criminal Charges

9-2.136 TITLE 6/04/86 Investigative and Prosecutive Policy for

Acts of International Terrorism

9_2.151 TITLE 12/31/85 Policy Limitations Prosecutorial and

Other Matters International Matters

9-2.160 TITLE 7/18/85 Policy with Regard to Issuance of Subpoenas

to Attorneys for Information Relating to

the Representation of Clients

9-11.220 C.8 TITLE 4/14/86 All Writs Act Guidelines

9_11.368A TITLE 2/04/86 Amendment to Rule 6e Federal Rules of

Criminal Procedure Permitting Certain

Disclosure to State and Local Law Enforce

ment Officials

9_20.215 TITLE 2/11/86 Policy Concerning State Jurisdiction Over

Certain Offenses in Indian Reservations

9-111 .000 TITLE 9/18/85 Policy with Regard to Forfeiture of Assets

Which Have Been Transferred to Attorneys

As Fees For Legal Services

9-131.030 TITLE 5/13/86 Consultation Prior to Consultation

9-131.110 TITLE 5/13/86 Hobbs Act Robbery

Approved by Advisory Committee being permanently incorporated

In printing
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LISTING OF ALL BLUESHEETS IN EFFECT

JUNE 27 1986

AFFECTS USAM TITLE NO DATE SUBJECT

10-2.186 TITLE 10 9/27/85 Grand Jury Reporters

1O_2.534 TITLE 10 3/20/86 Compensatory Time

1O_6.213 TITLE 10 11/22/85 Reporting of Immediate Declinations of
Civil Referrals

1O_8.120 TITLE 10 1/31/86 Policy Concerning Handling of Agency Debt
Claim Referrals Where the Applicable
Statute of Limitations has Run

UNITED STATES ATTORNEYS MANUAL--TRANSMITTALS

The following United States Attorneys Manual Transmittals have been issued to date
in accordance with USAM 1-1.500

TRANSMI TTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE Transmittals A2 through AlO have been superseded

All 2/22/84 2/10/84 Complete revision of Ch

A12 3/19/84 2/17/84 Complete revision of Ch

A13 3/22/84 3/9/84 Complete revision of Ch

A14 3/23/84 3/9 3/16/84 Complete revision of Ch

A15 3/26/84 3/16/84 Complete revision of Ch 10

Al6 8/31/84 3/02/84 Complete revision of Ch

All 3/26/84 3/26/84 Complete revision of Ch

A18 3/27/84 3/23/84 Complete revision of Ch 11 13 14
15

Al9 3/29/84 3/23/84 Complete revision of Ch 12

A2O 3/30/84 3/23/84 Index to Title Table of Contents to
Title

Transmjttal is currently being printed
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TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE A21 4/17/84 3/23/84 Complete revision of Ch

A22 5/22/84 5/22/84 Revision of Ch 1-6.200

AAA1 5/14/84 Form AAA-1

Bi 7/01/85 8/31/85 Revision to Ch 112.000

B2 8/31/85 7/01/85 Revisions to Ch 11

B3 4/15/86 4/01/86 New Ch 16

TITLE Transmittals A2 through A4 have been superseded

A5 2/10/84 1/27/84 Complete revision of Title 2- replaces

all previous transmittals

All 3/30/84 1/27/84 Summary Table of Contents to Title

AAA2 5/14/84 Form AAA-2

TITLE Transmittal A2 has been superseded

A3 10/11/83 8/4/83 Complete revision of Title 3- replaces

all previous transmittals

AAA3 5/14/84 Form AAA-3

TITLE Transmittals A2 through A6 have been superseded

A7 4/16/84 3/26/84 Complete revision of Ch 12

A8 4/16/84 3/28/84 Complete revision of Ch 14 15

A9 4/23/84 3/28/84 Complete revision of Ch

AlO 4/16/84 3/28/84 Complete revision of Ch 10

All 4/30/84 3/28/84 Complete revision of Ch Index

to Title

A12 4/21/84 3/28/84 Complete revision of Ch

A13 4/30/84 3/28/84 Complete revision of Ch

A14 4/10/84 3/28/84 Complete revision of Ch 13

A15 3/28/84 3/28/84 Complete revision of Ch
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TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE A16 4/23/84 3/28/84 Complete revision of Ch 11

AAA4 5/14/84 Form AAA-4

81 11/05/85 8/01/85 Revisions to Chapters 1-8 and 11-15

TITLE Transmittal A2 has been superseded

A3 3/22/84 3/5/84 Complete revision of Ch was
2A

A4 3/28/84 3/12/84 Complete revision of Ch 12 was 9C

A4 undated 3/19/84 Complete revision of Ch was
Ch

A5 3/28/84 3/20/84 Complete revision of Ch 11 was 98

A6 3/28/84 3/22/84 Complete revision of Ch

3/30/84 3/20/84 Complete revision of Ch 10 was 9A

A8 4/3/84 3/22 Complete revision of Ch 13 14 15
3/26/84 Table of Contents to Title

A9 12/06/84 11/01/84 Revisions to Chapter

All 4/17/84 3/28/84 Complete revision of Ch was Ch

Al2 4/30/84 3/28/84 Index to Title

AAA5 5/14/84 Form AAA-5

81 6/03/85 5/01/85 Revisions to Ch and Ch

TITLE A2 3/23/84 3/2/84 Complete revision of Title 6- replaces
all prior transmittals

A3 12/19/84 12/14/84 Revision to Ch and Index

AAA6 5/14/84 Form AAA-6

81 2/14/86 10/01/85 Revisions to Chapters 1-4

TITLE Transmittals A2 and A3 have been superseded

A4 1/6/84 11/22/83 Complete revision to Title 7- replaces
all prior transmittals

A12 3/3/84 12/22/83 Summary Table of Contents to Title
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TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE AAA7 5/14/84 Form AAA-7

81 3/24/86 3/05/86 Revision to Chapters 15

TITLE AAA8 5/14/84 Form AAA-8

Bi 10/01/85 6/01/85 Complete revision to Title

Supersedes Al A2 and A12

TITLE Transmittals A5 through A12 A14 A47 A49 A50 A56 and A61 have been

superseded

A13 1/26/84 1/11/84 Complete revision of Ch 132 133

A14 2/10/84 1/27/84 Revisions to Ch Superseded by A78

A15 2/1/84 1/27/84 Complete revision of Ch

A16 3/23/84 2/8/84 Complete revision of Ch 135 136

A17 2/10/84 2/2/84 Complete revision of Ch 39

A18 2/3/84 2/3/84 Complete revision of Ch 40

A19 3/26/84 2/24/84 Complete revision of Ch 21

A20 3/23/84 2/8/84 Complete revision of Ch 137 138

A21 3/19/84 2/13/84 Complete revision of Ch 34

A22 3/30/84 2/01/84 Complete revision of Ch 14

A23 8/31/84 2/16/84 Revisions to Ch

A24 3/23/84 2/28/84 Complete revision of Ch 65

A25 3/26/84 3/7/84 Complete revision of Ch 130

A26 3/26/84 2/8/84 Complete revision of Ch 44

A27 3/26/84 3/9/84 Complete revIsion of Ch 90

A28 3/29/84 3/9/84 Complete revision of Ch 101

A29 3/26/84 3/9/84 Complete revision of Ch 121

A30 3/26/84 3/19/84 Complete revision of Ch

A31 3/26/84 3/16/84 Complete revision of Ch 78



VOL 34 NO JULY 15 1986 PAGE 224

TRANSMI hAL
AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE A32 3/29/84 3/12/84 Complete revision of Ch 69

A33 3/29/84 3/9/84 Complete revision of Ch 102

A34 3/26/84 3/14/84 Complete revision of Ch 72

A35 3/26/84 2/6/84 Complete revision of Ch 37

A36 3/26/84 2/6/84 Complete revision of Ch 41

A37 4/6/84 2/8/84 Complete revision of Ch 139

A38 3/29/84 2/28/84 Complete revision of Ch 47

A39 3/30/84 3/16/84 Complete revision of Ch 104

A40 4/6/84 3/9/84 Complete revision of Ch 100

A41 4/6/84 3/9/84 Complete revision of Ch 110

A42 3/29/84 3/14/84 Complete revision of Ch 64

A43 4/6/84 3/14/84 Complete revision of Ch 120

A44 4/5/84 3/21/84 Complete revision of Ch 122

A45 4/6/84 3/23/84 Complete revision of Ch 16

A46 2/30/84 2/16/84 Complete revision of Ch 43

A47 4/16/84 3/28/84 Revisions to Ch Superseded by A63

A48 4/16/84 3/28/84 Complete revision of Ch 10

A49 4/16/84 3/28/84 Revisions to Ch 63 Superseded by A74

A50 4/16/84 3/8/84 Revisions to Ch 66 Superseded by A60

A51 4/6/84 3/28/84 Complete revision of Ch 76 deletion
of Ch 77

A52 4/16/84 3/30/84 Complete revision of Ch 85

A53 6/6/84 3/28/84 Revisions to Ch

A54 7/25/84 6/15/84 Complete revision of Ch 11

A55 4/23/84 4/6/84 Complete revision of Ch 134

A56 4/30/84 3/28/84 Revisions to Ch 42 Superseded by A87
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TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE A57 4/16/84 3/28/84 Complete revision of Ch 60 75

A58 4/23/84 4/19/84 Summary Table of Contents of Title

A59 4/30/84 4/16/84 Entire Index to Title

A6O 5/03/84 5/03/84 Complete revision of Ch 66 Supersedes

A5O

A61 5/03/84 4/30/84 Revisions to Ch section .103

Superseded by A78

A62 12/31/84 12/28/84 Revisions to Ch 123

A63 5/11/84 5/9/84 Complete revision to Ch Supersedes

A47

A64 5/11/84 5/11/84 Revision to Ch 64 section .400-700

A65 5/17/84 5/17/84 Revisions to Ch 120

A66 5/10/84 5/8/84 Complete revision to Ch 131

A67 5/11/84 5/09/84 Revisions to Ch 121 section .600

A68 5/28/84 5/08/84 Revisions to Ch. 104

A69 5/09/84 5/07/84 Revisions to Ch 21 section .600

A7O 5/17/84 5/16/84 Revisions to Ch 43 section .710

A71 5/21/84 5/21/84 Complete revision of Ch 20

A72 5/25/84 5/23/84 Complete revision of Ch 61

A73 6/18/84 6/6/84 Complete revision of Ch 17

A74 6/18/84 6/7/84 Complete revision of Ch 63 Supersedes

A49

A75 6/26/84 6/15/84 Complete revision of Ch 27

A76 6/26/84 6/15/84 Complete revision of Ch 71

A77 7/27/84 7/25/84 Complete revision of Ch

A78 9/10/84 8/31/84 Complete revision of Ch Supersedes

A14 and A61
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TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE A79 8/02/84 7/31/84 Complete revision of Ch 18

A80 8/03/84 8/03/84 Complete revision of Ch 79

A81 8/06/84 7/31/84 Revisions to Ch

A82 8/02/84 7/31/84 Revisions to Ch 75

A83 8/02/84 7/31/84 Revisions to Ch 90

A84 9/10/84 9/7/84 Complete revision of Ch

A85 7/25/84 2/17/84 Revisions to Ch 136

A86 8/02/84 7/31/84 Revisions to Ch 60

A87 11/14/84 11/09/84 Revisions to Ch 42 Supersedes A56

A88 8/31/84 8/24/84 Complete revision of Ch 12

A89 12/31/84 12/31/84 Complete revision of Ch

A90 10/10/84 10/01/84 Complete revision of Ch 73

A91 12/12/84 11/23/84 Revisions to Ch 70

A92 12/14/84 11/09/84 Revisions to Ch 75

A93 12/31/84 12/06/84 Revisions to Ch

A94 12/20/84 12/14/84 Correction to Ch 27

AAA9 5/14/84 Form AAA-9

B1 3/15/85 01/31/85 Revisions to Ch 60

82 3/29/85 01/31/85 Revisions to Ch 61

83 3/29/85 01/31/85 Revisions to Ch 71

B4 6/24/85 4/01/85 Revisions to Ch 63

B5 6/24/85 4/04/85 Revisions to Ch 11

86 6/27/85 4/01/85 Revisions to Ch 139

B7 6/27/85 5/01/85 Revisions to Ch 12

88 7/01/85 4/01/85 Revision to Ch
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TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE B9 7/31/85 7/31/85 Revision to Ch 130

Bli 9/27/85 7/01/85 Revision to Ch 27 and Ch 38

812 9/27/85 7/01/85 Revision to Ch

B13 10/01/85 7/01/85 Revision to Ch 60

B14 11/29/85 8/01/85 Revision to Ch

B15 10/21/85 7/01/85 Revision to Ch 75

B16 10/22/85 7/01/85 Revision to Ch 64

817 10/21/85 8/30/85 Revision to Ch 136

B18 10/21/85 8/01/85 Revision to Ch 63

B19 11/05/85 8/01/85 Revision to Ch 133

B20 11/01/85 8/30/85 Revision to Ch 134

B21 11/05/85 8/01/85 Revision to Ch 11

B22 11/01/85 8/01/85 Revision to Ch 61

B23 11/20/85 11/05/85 Revision to Ch 71

B24 11/20/85 11/05/85 Revision to Ch 46

B25 11/01/85 8/01/85 Revision to Ch 90

B26 11/29/85 8/01/85 Revision to Ch 138

B27 11/01/85 8/01/85 Revision to Ch 48

B28 11/29/85 8/01/85 Revision to Ch 65

829 11/01/85 11/05/85 Revision to Ch 103

B30 11/29/85 11/05/85 Revision to Ch 49

B31 11/01/85 8/01/85 Revision to Ch

832 12/01/85 8/01/85 Revision to Ch 40

B33 11/01/85 8/01/85 Revision to Ch 69

B34 02/14/86 12/31/85 Revision to Ch 20
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TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE B35 12/31/85 8/01/85 Revision to Ch 132

B36 11/29/85 8/01/85 Revision to Ch 110

B37 02/12/86 11/05/85 Revision to Ch

B38 3/20/86 12/31/85 Revision to Ch 18

B39 11/29/85 11/05/85 Revision to Ch 60

B4O 02/12/86 11/05/85 Revision to Ch 34

B43 04/08/86 3/01/86 Revision to Ch.6

B45 04/08/86 3/01/86 Revision to Ch 21

B46 02/14/86 12/31/85 Revision to Ch 42

B47 04/08/86 3/01/86 Revision to Ch 60

TITLE 10 Transmittal A2 through A7 have been superseded

A8 4/5/84 3/24/84 Complete revision of Ch

A9 4/6/84 3/20/84 Complete revision of Ch

A1O 4/13/84 3/20/84 Complete revision of Ch

All 3/29/84 3/24/84 Complete revision of Ch

A12 4/3/84 3/24/84 Complete revision of Ch

A13 9/4/84 3/26/84 Complete revision of Ch 10

Al4 4/23/84 3/28/84 Complete revision of Ch

A15 4/17/84 3/28/84 Complete revision of Ch

Al6 5/4/84 3/28/84 Index and Appendix to Title 10

A17 3/30/84 3/28/84 Surwnary Table of Contents to Title 10

Al8 5/4/84 4/13/84 Complete revision to Ch

Al9 5/02/84 5/01/84 Revisions to Ch

A20 8/31/84 5/24/84 Revisions to Ch
7/31/84

A2l 6/6/84 5/1/84 Corrected bC Ch and pages 23 24
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TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE 10 A22 7/30/84 7/27/84 Revision to Ch

A23 8/02/84 7/31/84 Revision to Ch

A24 11/09/84 10/19/84 Revision to Ch

A25 11/09/84 10/19/84 Revision to Ch

A26 11/28/84 11/28/84 Revision to Ch

A27 12/07/84 11/01/84 Revision to Ch

AAA1O 5/14/84 Form AAA-1O

Bi 3/15/85 1/31/85 Revision to Ch

B2 5/31/85 5/01/85 Revision to Ch

B3 6/27/85 4/01/85 Revision to Ch

84 7/23/85 4/01/85 Revision to Ch

B5 02/20/86 01/27/86 Revision to Ch

B7 7/31/85 5/01/85 Revision to Ch
Appendix--Form Index

88 11/01/85 8/16/85 Revisions to Ch and Ch

B9 11/01/85 8/16/85 Revision to Ch

810 11/29/85 8/21/85 Revision to Ch

811 11/29/85 8/16/85 Revision to Ch

B12 11/29/85 8/01/85 Revision to Ch

B14 11/29/85 8/01/85 Revision to Ch

B15 01/14/86 12/17/85 Revision to Ch

B17 03/01/86 12/31/85 Revision to Ch

B19 03/20/86 12/31/85 Revision to Ch

B21 04/15/86 04/01/86 Revision to Ch

TITLE 110 Al 4/25/84 4/20/84 Index to USAM

If you have any questions regarding the above please contact Judy Beeman at

FTS 6736348
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UNITED STATES ATTORNEYS LIST

DISTRICT U.S ATTORNEY

Alabama Frank Donaldson

Alabama John Bell

Alabama Sessions III

Alaska Michael Spaan

Arizona Stephen McNamee

Arkansas George Proctor

Arkansas Michael Fitzhugh

California Joseph Russoniello

California Peter Nowinski

California Robert Bonner

California Peter Nunez

Colorado Robert Miller

Connecticut Stanley Twardy Jr
Delaware William Carpenter Jr
District of Columbia Joseph diGenova

Florida Thomas Dillard

Florida Robert Merkle

Florida Leon Keilner

Georgia Stephen Cowen

Georgia Joe Whitley

Georgia Hinton Pierce

Guam William OConnor

Hawaii Daniel Bent

Idaho Maurice Ellsworth

Illinois Anton Valukas

Illinois Frederick Hess

Illinois Gerald Fines

Indiana James Richmond

Indiana John Tinder

Iowa Vacant

Iowa Richard Turner

Kansas Benjamin Burgess Jr
Kentucky Louis DeFalaise

Kentucky Joseph Whittle

Louisiana John Volz

Louisiana Stanford Bardwell Jr
Louisiana Joseph Cage Jr
Maine Richard Cohen

Maryland Breckinridge Willcox

Massachusetts William Weld

Michigan Roy Hayes

Michigan John Smietanka

Minnesota Jerome Arnold

Mississippi Robert Whitwell

Mississippi George Phillips

Missouri Thomas Dittnieier

Missouri Robert Ulrich
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UNITED STATES ATTORNEYS

DISTRICT U.S ATTORNEY

Montana Byron Dunbar
Nebraska Ronald Lahners
Nevada William Maddox
New Hampshire Richard Wiebusch

New Jersey Thomas Greelish

New Mexico William Lutz
New York Frederick Scullin Jr
New York Rudolph Giuliani
New York Reena Raggi
New York Roger Williams
North Carolina Samuel Currin
North Carolina Kenneth McAllister
North Carolina Charles Brewer
North Dakota Rodney Webb

Ohio Patrick McLaughlin
Ohio Anthony Nyktas
Oklahoma Layn Phillips
Oklahoma Roger Hilfiger
Oklahoma William Price

Oregon Charles Turner

Pennsylvania Edward Dennis Jr
Pennsylvania James West

Pennsylvania Alan Johnson
Puerto Rico Daniel Lopez-Romo
Rhode Island Lincoln Almond
South Carolina Vinton DeVane Lide
South Dakota Philip Hogen
Tennessee John Gill Jr
Tennessee Joe Brown

Tennessee Hickman Ewing Jr
Texas Marvin Collins

Texas Henry Oncken

Texas Robert Wortham

Texas Helen Eversberg
Utah Brent Ward
Vermont George Cook

Virgin Islands James Diehm

Virginia Henry Hudson

Virginia John Alderman

Washington John Lamp
Washington Gene Anderson
West Virginia William Kolibash
West Virginia David Faber

Wisconsin Joseph Stadtmueller

Wisconsin John Byrnes

Wyoming Richard Stacy
North Mariana Islands William WConnor

U.S GOVERNMENT PRINTING OFFICE l986-491-51OO185


