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COMMENDATIONS

The following Assistant United States Attorneys have been commended

Tony Arvin Carroll Andre James Brunson and Stephen
III Phil Canale Vivian Hiyama Michigan Eastern Dig
Donelson Joe Dycus Devon trict by William Sessions
Gosnell Lawrence Laurenzi Director FBI Washington
Dan Newsom and Stephen Parker D.C for their success in

Tennessee Western District prosecuting case involving
by William Fallin Special multiple counts of mail and

Agent in Charge Federal Bureau bank fraud and embezzlement
of Investigation Memphis for
their assistance in organizing
and conducting moot court John Cleary District of

training program Columbia by Brigadier General
John Fugh U.S Army Assis

Ronald Bakeman Ohio Northern tant Judge Advocate General for

District by Marion Taylor Civil Law Washington
Special Agent in Charge West- for his excellent representa
shore Enforcement Bureau Rocky tion on behalf of the Army in

River Ohio for his profes- bid protest case
sional expertise in large-
scale investigation leading to
the arrest of number of drug Patrick Cunningham Ivan
suppliers Nathew Steven Keller and

Janet Patterson District of

Arizona by John Atlee
Dorothea Beane Florida Jr Resident Agent in Charge
Middle District by Louise Drug Enforcement Administra
Green Chief Branch of Claims tion Yuma Arizona for their

Department of Labor Jackson- expertise in conducting
yule for serving as guest training seminar on the sub-

speaker at Federal Womens ject of Title 21 issues de
Week luncheon on the subject of signed for Border Patrol field
Flexibility in the Workplace- management
New Opportunities for Women

John Halliburton Louisi
ana Western District by Col

Linda BØtzer Ohio Northern Robert Mayhew Base Dental
District by Karen Hull Surgeon 2nd Strategic Hos
Staff Counsel Disciplinary pital SAC Barksdale Air
Counsel Supreme Court of Ohio Force Base Louisiana for his

Columbus for her valuable excellent presentation at
assistance in conducting an meeting of the dental staff
investigation of sensitive regarding number of dental
criminal case cases
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Bill Hunt and Robyn Jones James Loss and Diana Keefe
Ohio Southern District by District of Arizona by Gary
Joseph Trotter Jr Direc- Ford General Counsel Pension
tor Adjudication Technical Benefit Guaranty Corp Wash-
Assistance Project EMT Group ington D.C for their invalu
Inc Washington D.C able assistance in reaching
project of the Bureau of Jug- favorable settlement of case
tice Assistance for their involving PBGC
participation in training
program on drug enforcement
for Ohio prosecutors Gayle McKenzie Georgia Nor

thern District by Stephen
Michael Johns and Don Overall Marica Office of the Inspector
District of Arizona by Col General Small Business Admin
Harry Beans JAGC Staff istration Washington D.C
Judge Advocate Department of for her excellent presentation
the Army Fort Huachuca An- on The Challenge of Change in

zona for their professional Law Enforcement at meeting
management of Federal Tort of OIG Managers in late March
Claims Act cases on behalf of
the Army

Karl Overman Michigan Eas
Robyn Jones and Ann Marie tern District by Robin
Tracey Ohio Southern Dis- Lee Senior Attorney Public
trict by Michael Dyer Health Division Department of

Regional Inspector General for Health Human Services Rock
Investigations Department of ville Maryland for winning
Health and Human Services summary judgment motion for

Chicago Illinois for the recovery of National Health
successful conclusion of Service Corps Scholarship
Project Snowball against medical doctor

Eric Klumb and Jeff Wagner Richard Patrick District of
Wisconsin Eastern District Arizona by Stephen Gurwitz
by Joseph Davis Assistant Bureau of Consumer Protection
DirectorLegal Counsel FBI Federal Trade Commission Wash
Washington D.C for their ington for his assis
participation in DEA Moot tance and guidance in civil
Court program case involving the FTC

Terry Lehmann Ohio Southern Klaus Richter District of

District by Daniel Walsh Montana by Joel Scraf ford
District Director Office of Senior Resident Agent Fish
Labor Management Standards and Wildlife Service Depart
Department of Labor Cincin ment of the Interior Billings
nati for his presentation on Montana for the successful
Sentencing Guidelines at conclusion of difficult
recent training seminar criminal case
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Gwenn Rinkenberger Indi- christian Stickan Ohio
ana Northern District by Northern District by Richard
William Ervin Special Agent Crino Area Administrator
in Charge FBI Indianapolis Office of Labor Management
for her success in the prosecu- Standards Department of Labor
tion and conviction of corn Cleveland for his presentation
.plex case involving arson car on the impact of the new sen
theft conspiracy and mail tenciæg guidelines established
fraud by the Sentencing Reform Act of

1984
Ann Rowland Ohio Northern
District by William Wood Allen .Stooks and Patrick

Special Agent in Charge Bureau Cunningham District of An-
of Alcohol Tobacco and Fire- zona by William McDaniel
arms Middleburg Heights Ohio Chief of Police Apache Junc
for her successful prosecution tion Arizona for their parti
of white collar crime case cipation in Narcotics Seminar

involving federal firearms hosted by the Apache Junction
laws Police Department

David Sarnack and Daniel Marianne Tomecek Texas South-

Bach Wisconsin Western Dis- em District by Rodney
trict by Brennan Martin District Director
Warden Federal Bureau of Small Business Administration
Prisons Oxford Wisconsin Houston Texas for her expert
for conducting series of handling of complex Chapter
litigation seminars at the 11 bankruptcy matter
Federal Correctional Institu
tion in Oxford Frederic Weinhouse Dis

trict of Oregon by William

Mary Shannon New York Sessions Director FBI Wash-
Southern District by Charles ington D.C for his valuable
Gillum Inspector General contribution in an OCDETF in-

Small Business Adminstration vestigation and subsequent
Washington for her arrest of several individuals

outstanding efforts in the connected to Mexican drug
Wedtech investigation trafficking organization

Dale Williams Ohio Southern
District by William Sessions
Director FBI Washington D.C
for obtaining guilty pleas and
plea agreements in case involv
ing interstate transportation of

stolen motor vehicle Also by
Lamden Postal Inspector in

Charge Cincinnati Ohio for his
successful prosecution of corn
plex fraud case
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PERSONNEL

Effective June 1988 Attorney General Edwin Meese III

appointed Harold .G christensen to be Acting Deputy. Attorney
General

Effective June l988 Attorney General Edwin Meese III

appointed Edward Dennis Jr to be Acting Assistant

Attorney General for the Criminal Division

Effective June 13 1988 Dennis Vacco is the interim
United States Attorney for the Western District of New York

POINTS TO REMEMBER

American Bar Association Dues Waiver Program

The American Bar Association established Dues Waiver

Program in 1986 designed to provide aeans for every lawyer iTt

the country to afford membership Application forms are now
available for any prospective or current member of the ABA to

apply for dues waiver for the general ABA dues and/or the dues
of those ABA sections that offer such waivers The Association
believes that most members should be able to provide dues support
to the organization of an amount not less than $20. 00 Requests
for dues waiver application forms should be directed to the ABAs
Membership Department 750 North Lake Shore Drive Chicago
Illinois 60611 For additional information call 312 9885522

Executive Office for U.S Attorneys

Antitrust Primer For Federal Prosecutors

In response to requests for profile of common antitrust

violations an Antitrust Primer for Federal Prosecutors has
been prepared and distributed to all United States Attorneys
offices It is part of the Antitrust Divisions organized crime
initiative for the investigation and prosecution of white collar
crime cases including criminal fraud

Antitrust Division
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Government Ethics Videotape

19-minute videotape entitled Public Service Public
Trust has been created by the Office of Government Ethics and is

available for distribution Through narrative and example it

reviews the conflict of interest statutes and regulations appli
cable to executive branch employees Among the issues addressed
are outside activities spousal conflicts of interest accep
tanceof gifts and honoraria and negotiating for employment and
post-employment The videotape was produced by the University
of Marylands Center for Instructional Development and Evalua
tion and serves as training aid for government employees The
price which includes postage and handling is $14.00 for VHS
tape $14.80 for Beta and $21.70 for 3/4-inch tape and may be
ordered by mail from Color Film Corporation 8300 Professional
Place Landover Maryland 20785 For further information call
Jack Covaleski at FTS 632-7642

Executive Office for U.S Attorneys

The Investigators Journal

You are invited to submit an article about the criminal
justice system for the The Investigators Journal publication
distributed widely by the Association of Federal Investigators in
the investigative legal and academic communities The Associa
tion is national organization with more than .30 years of fos
.tering the professionalism of Federal investigators improving
the quality of investigations and law enforcement and enhancing
the integrity of our legal system Articles have been contri
buted in previous issues by Attorney General Meese Vice Presi
dent George Bush and many others Selections will be made by an
editorial board and authors will receive byline and bio
graphical summary

Your article can be either theory or case study It may
range from 500 to 2000 words should be typewritten and double-
spaced with numbered pages and submitted by August 15 1988 to
the lead editor Nancy Butler Office of Inspector General
Goddard Space Flight Center NASA Your title affiliation and
biographical information should accompany your submission All
articles must comply with Department of Justice Standards of Con
duct 28 .C.F.R 45.73512 See USA 14.100 For additional
information contact Ms Butler at 301 286-5561

Executive Off ice for U.S Attorneys
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Firearms Policy

Attorney General Edwin Meese III has approved the Department
of Justice policy pertaining to the carrying of firearms by U.S
Attorneys and their Assistants copy of this policy has been
forwarded to all United States Attorneys offices together with

fact sheet detailing procedures for requesting Special Deputy
U.S Marshal appointments for United States Attorneys and
Assistant United States Attorneys

Executive Office for U.S Attorneys

Program Fraud Civil Remedies Act of 1986

The Department of Justice regulations implementing the
Program Fraud Civil Penalties Act of 1986 were published in the
Federal Reaister on April 1988 See 53 Fed Reg 1164555
Attorney General Meese issued memorandum to this effect
copy of which was sent to all United States Attorneys offices
Subpart deals with the Justice Departments administrative
procedure for considering false fictitious or fraudulent claims
or statements made to the Department If you have any questions
please call Janis Sposato Office of General Counsel Justice
Management Division at FTS 633-3452 Subpart establishes pro
cedures for handling requests of other agencies to initiate the
program fraud procedures This subpart is of primary interest to
the U.S Attorneys and their Assistants For further informa
tion contact Mike Hertz Civil Division Commercial Litigation
Branch at FTS 724-7179

Executive Office for U.S Attorneys

Statement of Reasons for Imposing Sentence

Statement of Reasons for Imposing Sentence and Accom
panying Model has been prepared by Judge Edward Becker
Chairman Judicial Conference Committee on Criminal Law and
Probation Administration This form is to be used by district
judges magistrates and chief probation officers as vehicle
for reporting to .the Sentencing Commission and other agencies
such as the Bureau of Prisons Copies have been sent to all

United States Attorneys offices Additional copies are available

by contacting Donald Schamlee Chief Probation Division
Administrative Office of the U.S Courts Washington D.C 20544
202 6336226

Criminal Division
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LEGISLATION

Anti-Drug Abuse Act of 1986

The House Select Committee on Narcotics Abuse and Control
chaired by Rep Charles Rangel held hearing on May 26
1988 on the implementation of grant programs authorized by the
Anti-Drug Abuse Act of 1986 Assistant Attorney General Rick
Abell Office of Justice Programs testified on the implementa
tion of the State and Local Anti-Drug Abuse Program as adminis
tered by the Bureau of Justice Assistance Joseph Whitley
Acting Deputy Associate Attorney General testified on the status
of the Equitable Sharing Program with the state and local law
enforcement authorities

The Committee was concerned with fund flow from the Depart
ment to the state and local governments Mr Abell made
detailed presentation which pointed out that the Department had
obligated 100% of the FY 1987 funds and was in the process of
reviewing some 17 state plans for FY 1988 funding There were
some differenceW of opinion as to why there seems to be lag
time for states to channel these funds to localities rhe Corn
mittee members were also concerned that states and localities
were not viewed by the Administration as top priority for
receipt of additional anti-drug abuse funds for the coming year
Mr Abell responded that the President had appointed special
executive-legislative task force to explore issues which need to
be addressed in order to further this countrys War Against
Drugs There was also concern that more funds from the Asset
Forfeiture Program were not being shared with state and local
authorities Mr Whitley explained that assets were only shared
through participation by local law enforcement authorities
however some members seemed to think the program was of the
grant-in-aid variety and indicated that more should be given to
the local authorities No hearings are planned in the Senate

Drug Legislation

The National Drug Policy Board is coordinating efforts to
produce comprehensive Administration anti-drug legislative
package for introduction in the Congress this year The process
and procedure is now in place for sound and constructive legis
lation and in view of the overwhelming support in the House and
Senate prospects are good for enactment of major drug bill
this year
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Indian Self-Determination and Education Assistance Act Amendments

In October 1987 the House of Representatives passed H.R
1223 the Indian Self-Determination Amendments The Department
strenuously objected to the bill based upon provision that
would treat tribal organizations that contract with HHS to

operate medical facilities as if they were employees of the
United States for purposes of the Federal Tort Claims Act We
have consistently opposed legislation that would make the United
States liable for the torts of its contractors for sound policy
reasons The United States has no ability to review supervise
or control the day-to-day operations of its contractors who
should not be immunized from the consequences of their tortious
conduct

On May 27 1988 the Senate passed H.R 1223 with the
substituted text of 1703 the Indian Self-Determination and
Education Assistance Act Amendments The Department sent
series of letters to the Select Committee on Indian Affairs
beginning in October 1987 which expressed multiple objections
to the bill The bill contains the same FTCA contractor problem
as the House version and also provides for bifurcated jurisdic
tion of the district courts and the Claims Court incorrectly
referenced as the Court of Claims with regard to contract
disputes The Department opposed this provision because all such
contracts should be governed by the Contract Disputes Act which

provides jurisdiction to the Claims Court Finally the Civil

Rights Division urged the Committee to adopt provision that
would give federal courts following exhaustion of tribal

remedies limited authority to enforce the Indian Civil Rights
Act 25 U.S.C 1301 et seq P.L 90284 Title II of the Act
of April 11 1968 88 Stat 77 with regard to programs and other
activities funded by the bill Again the Committee declined to

adopt that suggestion

The Senate version of H.R 1223 has been returned to the
House where it will either be adopted as is and enrolled or it

could be the subject of conference to resolve differences
between the two versions Information about which course is

likely is not available
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Federal EinDlovees Liability Refor and Tort Compensation Act

The House Judiciary Committee approved H.R 4612 on May 24
1988 which would provide that suit against the United States
under the Federal Tort Claims Act shall be the exclusive remedy
for common law torts committed by federal government employees
who are acting within the scope of their employment The bill
was introduced by Congressman Barney Frank Chairman Subcom
mittee on Administrative Law and Governmental Relations with

bipartisan co-sponsors The measure would overrule the recent

Supreme Court decision in Westfal Erwin Senator Grassley
plans to introduce companion legislation in the Senate soon

Juvenile Justice

The House recently passed H.R 1801 bill which reauthor
izes for four years the Juvenile Justice and Delinquency Preven
vention Missing Children and Runaway and Homeless Youth Acts
Two amendments passed that affect the Department one clarifies
the authority of the Administrator of the Center for Missing and

Exploited Children relative to state clearinghouses and another

requires grantees to certify Drug Free workplace The Depart
ment opposes this bill as it contains number of counterproduc
tive new provisions and would support only straight reauthori
zation of these Acts In the Senate reauthorization of these
Acts are contained in bill sponsored by Senator Biden 1250
the Criminal and Juvenile Justice Partnership Act of 1987
Hearings will be completed by the end of June and it is possible
that the bill will come to the floor bythe end of the summer

State and Local Law Enforcement

The Subcommittee on Administrative Law and Governmental
Relations chaired by Representative Barney Frank held hearing
on June 1988 on H.R 3711 bill which would provide for

compensation to state and local law enforcement agencies for

expenses incurred as result of demonstrations against federal
nuclearrelated activities Deputy Assistant Attorney General
Clifford White III Office of Justice Programs testified in

opposition to the bill and expressed the Departments concern
that the bill if enacted would increase the federal role and
liability for local and state public safety activities This
bill should encounter major opposition from House members who
take seriously the bipartisan budget agreement There is no
companion bill in the Senate
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Undetectable Firearms Act of 1988

On May 26 1988 the Senate approved 2180 the Undetect
able Firearms Act of 1988 bill to prohibit the possession of
firearms and other dangerous weapons in Federal courthouses
This legislation was developed under the direction of the
Attorney General in cooperation with other federal state and
local law enforcement agencies In addition to addressing the
problem of socalled plastic guns this bill contains number
of other important law enforcement improvements in the firearms
area The House has already passed narrower plastic gun
bill but may now consider many changes particularly those which
constitute law enforcement addons The bill goes to conference
between the Senate and the House of Representatives where it is

anticipated that the pressures for enactment will force
compromise

copy of statement by Stanley Morris Director U.S
Marshals Service concerning this legislation is attached at the
Appendix of this Bulletin

Whistleblower Protection

On May 19 1988 the Senate Committee on Governmental
Affairs marked up 508 the Whistleblower Protection Act of
1988 The Department has strongly opposed earlier Versions of
this bill and worked closely with other agencies to determine
acceptable provisions The reported version is presently under
review

H.R 25 the House Whistleblower Protection bill was
introduced by Congresswoman Schroeder and others and after
lengthy negotiations with staff on the House Subcommittee on
Civil Service to achieve an acceptable bill H.R 3875 the
Civil Service Due Process Amendments was introduced and
quickly passed which contains many of the objectionable
provisions of the predecessor legislation If the reported
version of 508 represents no substantial improvement over the
original the Department will strongly object to the bill

H.R 3875 is pending in the Senate Committee on Governmental
Affairs where no action has yet been taken No further action is

anticipated in the House on H.R 25
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CASENOTES

OFFICE OF THE SOLICITOR GENERAL

The Solicitor General has authorized the filing of

petition for certiorari before judgment and acquiescence
in Mistretta United States No 87287-l/2-CRW-6 W.D Mo
April 19 1988 The issue surrounds the constitutionality of
the Sentencing Reform Act the questions presented include
whether the guidelines are consistent with the Congressional
requirements whether Congress may delegate to the Commission
the authority to promulgate binding sentencing guidelines
whether the Sentencing Reform Act violates the separation of

powers by either the use of Article III judges as Commission
members or the power of the President to remove members of the
Commission for cause whether the guidelines violate the Due
Process Clause by limiting the district courts sentencing
discretion

petition for certiorari in FSLIC Ticktin 832 F..2d 1438
7th dr 1987 The issüŁ is whether 12 U.S.C 1730kl
bars federal court jurisdiction from certain suits brought by the
FSLI as receiver of State institution

direct appeal in Postmaster General Minnesota Newspaper
Ass.n.677 Supp 1.400 Minn 1987. The issue is whether
the district court erred in holding unconstitutional as viola
ton of the first amendment 18 U.S.C 1302 which makes crimi
nal the publication of prize lists of lottery winners

brief ainicus curiae in support of appellee in ManseU
Forbes Ct No 87-2.01 The issue is whether in community
property state federal pension benefits may be treated as prop
erty d1ysib1e between federal retiree and his spouse upon
dIvorce.

brief aml.cus curiae in H.J Inc Northwestern Bell
Co Ct No 87-1252 The issue is whether the Eighth

Circuit erred in holding that RICOs element of pattern of
racketeering activity requires proof of more than one scheme
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CIVIL DIVISION

Supreme Court Holds 5-3 That Presentence Investiaation
Retorts Are Not Exempt From Disclosure To The Sublect of
The Report Under the Freedom of Information Act

Prison inmates sued under the Freedom of Information Act
FOIA U.S.C 552 for disclosure of their presentence
investigation reports Before sentencing and before parole the
prisoner is permitted reasonable access to his presentence
report except for matters relating to confidential sources
diagnostic opinions and other possible harmful information
Criminal Rule 32c3E provides that these reports shall be
returned to the probation officer unless the court in its
discretion otherwise directs The Parole Act requires that the
prisoner be provided reasonable access to the report at least
30 days before scheduled parole hearing 18 U.S.C 4208b

The Supreme Court has now held that neither the Criminal
Rule nor the Parole Act satisfy the requirements of Exemption
of FOIA for per se withholding of the entire report Since
part of Rule 32 is essentially designed to mandate disclosure of
the presentence report to the criminal the qualified access by
the prisoner does not convert Rule 32 into an Exemption stat
ute In addition even if the Parole Act adopts the restrictions
contained on disclosure found in Rule 32 this would not convert
Section 4208 into an Exemption statute either As to Exemp
tion the Court found that although in both civil and criminal
cases the courts have been reluctant to give third artv access
to the presentence report prepared for some other individual in

the absence of showing of special need similar restriction
on discovery is not applicable when the individual is the sub
ject of the report Thus the Court found no privilege against
disclosure to the subject of the report and found that discovery
of the reports by the defendants themselves can be said to be
routine The Court declined to extend the claimed privilege to
circumstances in which there is no basis for claim of the
privilege from disclosure against one class of requesters al
though there is perfectly sound basis for resisting disclo
sure at the behest of another class of requesters

United States Department of Justice Julian
No 861357 May 16 1988 DJ 145125977

Attorneys Leonard Schaitman FTS 633-3441
Sandra Simon FTS 633-4557
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D.C Circuit Upholds OPM Decision To Refund Excess Funds
Held by Blue Cross Employee Health Plan Only To Current
Enrollees and Not to Past Enrollees

Plaintiffs class of former enrollees in the Blue Cross
health insurance plan for federal workers brought this suit to
obtain share in Blue Crosss 1985 refund of excess reserves to
current Blue Cross enrollees Blue Cross made the refunds pur
suant to statute authorizing refunds of excess reserves and

pursuant to decision by OPM approving Blue Crosss plan to make
the refunds only to current i.e as of 1985 enrollees
Plaintiffs suit against Blue Cross and the Office of Personne
Management maintained that because former enrollees had paid
premiums that led to the excess reserves the former enrollees
ought to share in the refunds The district court upheld the OPM
eligibility determination as reasonable and the court of appeals
MacKinnon Buckley Williams has just affirmed Importantly
the court deferred to OPMs judgment despite plaintiffs argu
inent that OPM did not reach its own conclusion but simply
followed an analysis by the Department of Justices Office of
Legal Counsel Additionally the court was willing to accept
OPMs decisional memorandum as valid statement of the
agencys position even though it was prepared after litigation
commenced

Bolden Blue Cross Blue Shield Assn Inc
No 875012 May 17 1988 DJ 145156482

Attorneys John Cordes FTS 633-3380
Robert Chesnut FTS 633-3378

Third Circuit Reverses District Court Decision Striking
Down Anti-Trafficking Regulation As Inconsistent With
The Food Stamp Act

In this case the district court struck down as inconsistent
with the Food Stamp Act the Department of Agricultures regula
tion specifying that store whose personnel is caught trading
food stamps for cash i.e trafficking is tobe disqualified
permanently from further participation in the food stamp program
The district court held that in imposing sanctions for program
violations including trafficking violations the agency is

required under the statute to consider imposing civil money
penalty instead of disqualification if disqualification would
result in hardship to food stamp recipients in the community
The court of appeals Sloviter _____ JJ Becker concur
ring has now reversed the district courts ruling and has
upheld the agencys regulation
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Essentially the court of appeals reasoned that Congress was

particularly concerned with the widespread trafficking problem
and that the pertinent legislative history shows that Congress
fully expected the agency to permanently disqualify traffickers

Thus the court held that the statute itself requires disquali
fication of traffickers regardless of hardship In the alterna
tive the court ruled that the agencys regulation must be upheld
under traditional principles of deference

GrocerY Town Market et a. United States
No 871268 May 20 1988 DJ 14762125

Attorneys Leonard Schaitman FTS 633-3441
Thomas Bondy FTS 633-2397

Sixth Circuit Rejects Shock The Conscience Test For
ADDellate Review of Tort Damaes Awards But Finds That
Particular Award Was Not Erroneous

Plaintiff in this very serious burn case was awarded $1
million for pain and suffering We appealed primarily to try to

get the court of appeals to enunciate more stringent test for

appellate review of tort awards than whether the award shocks the
courts conscience we also believed that other parts of the
award were duplicative The court of appeals remanded for
further consideration of the duplicative claim but affirmed the

pain and suffering award In so doing the appellate court held
that it did not perceive its function to be to adjust damage
award in order to attempt to attain roughly uniform awards

unless the cases involve very similar facts and highly compar
able circumstances However the court agreed that there must
be appellate supervision of the amount of district court awards
and that reductions of awards may well be justified even when the
award does not shock the conscience but rather leaves the
court of appeals with the definite and firm conviction that
mistake has been committed resulting in plain injustice

Never United States No 864062 April 27 1988
DJ 15758669

Attorneys Marc Richman FTS 633-5735
Russell Caplan FTS 6334575
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On Certification from the Fifth Circuit_In An FTCA Case
Texas SuPreme Court Rules That States Statutory Ca On
Malpractice Damaaes Violates Open Courts Provision of
Texas Constitution

In December 1986 the Fifth Circuit ruled that the Texas
statute limiting damages other than medical expenses in medical

malpractice cases to $5OOOOO adjusted upward fOr inflation was
constitutional under the federal constitution and applied to the
United States in an FTCA case At our suggestion the court of

appeals certified to the Texas Supreme Court the question whether
the statute was consistent with the Texas Constitution The
state high court has now invalidated the malpractice damages cap
under the open courts provision Art 13 of the Texas
Constitution The court rejected the notion that legislation
which restricted common law rights of recovery could be consti
tutionally justified under that provision by overall benefit to

society here in the form of more readily available liability
insurance and medical care The court held that this specu
lative benefit was an insufficient quid oro for reduced

damage awards to seriously injured individual plaintiffs One

justice filed lengthy dissent and the chief justice indicated
that he will also be filing dissent The Fifth Circuit will
now remand the case to the district court in light of its earlier

holding that the distriôt court had erroneously failed to con
sider certain claims for damages for mental anguish and loss of

companionship

Lucas United States Nos 841296 and 841437
No C618l May 11 1988 DJ 15776845

Attorneys Robert Greenspan FTS 633-5428
Irene Solet FTS 633-3355

Sixth Circuit Holds That the Department of Justice Is Not
Required To Release Documents Obtained Purina Discove In

An Antitrust Action Pursuant TO FOIA Reauest When
District Court In An Order Dismissina The Antitrust

Action Had Previously Ordered The Department To Destroy
Those Documents

The Department of Justice brought an antitrust action

against the Kentucky Utilities Company in 1981 and during the
next several years received several thousand documents from the

company during discovery The parties later agreed to dismiss
the suit
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Pursuant to the parties agreement the district court
issued consent order which among other things required the
Department to destroy with certain exceptions all of the docu
ments obtained during discovery Shortly after destruction of

the documents had commenced Wagar submitted Freedom of

Information Act request and filed this action to obtain the
documents On the governments motion the district court
dismissed the case relying on GTE Sylvania Consumers Union
of the United States 445 U.S 365 1980 The Sixth Circuit
has just affirmed relying heavily on GTE Sylvania and the
legislative history cited therein The court of appeals
recognized that district courts only have jurisdiction to order
agencies to disclose documents under FOIA if the agency
improperly withheld agency records Since the Department was
complying with the plain language of the consent order it was
not improperly withholding the requested documents The court
also squarely rejected Wagars argument that the nondisclosure

consent order was void because it was not based upon FOIA
statutory exemption

Wager et al Department of Justice
No 875676 May 23 1988 DJ 145127514

Attorneys Leonard Schaitman FTS 633-3441

Mary Doyle FTS 633-3377

Ninth Circuit Reverses District Court Ruling Estoing
FEMA From Insisting That Flood Insurance Claimants

Comply With Procedural Requirements And That Landslide
Damaae Was Covered by Flood Insurance Policy

This case arose out of landslide which destroyed number
of homes The plaintiffs contended that the landslide had been
induced by water saturating the soil and thus the damage was
covered under the federal flood insurance program notwithstand
ing an express exclusion in the flood policy for landslide
losses The district court granted summary judgment for the
plaintiffs for the full amount of the policy coverage

The Ninth Circuit has now reversed The court ruled first
that the federal government may not be estopped except where the

government has engaged in affirmative misconduct and rejected
the notion that sovereign/proprietary distinction affects the
application of the government estoppel doctrine The court like
wise strictly construed the statute of limitations requiring
suits to be brought within one year after denial of the claim
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The court held that subsequent correspondence by FEMA further
explaining the reasons for denial did not supersede the denial or
extend the limitations period Finally the court ruled on the
merits as to those plaintiffs who may have filed timely loss
reports that the policy unambiguously excludes landslide loss
Observing that this is single-risk policy covering only flood
ing the court held that earth movements even if induced by
water are not covered

Christian Wagner et al Director Federal
Emergency Manaaement Agency No 87-6108
May 20 1988 DJ 145193806

Attorneys Michael Jay Singer FTS 633-5431

Gregory Sisk FTS 633-4825

Eleventh Circuit Vacates District Court Order That Had
Refused to Modify the Terms of Consent Decree Directing
Farmers Home Administration Procedures For Foreclosing
Upon Mortgages Holding That More Relaxed Standard Of
Review Ap1ies To Motions To Modify Decrees Binding The
Discretionary Duties of Government Officials

In 1977 plaintiffs filed complaint against the Farmers
Home Administration of the Department of Agriculture FinHA
contending that its use of nonjudicial foreclosure proceedings
violated the due process rights of mortgagees The FmHA then
entered into consent decree with these plaintiffs that pro
hibited the agency from using nonjudicial foreclosure proceed
ings The consent decree provided that the sole grounds for

modification of the order would be if the decree were in direct
conflict with specific holding of the United States Supreme
Court the Fifth Circuit or its successor rendered subsequent to
the day of this order In 1987 the FmHA moved for modification
of the decree on grounds that the agency pursuant to statute
had issued new regulations that had cured any possible due
process violations The district court refused to entertain the
modification holding that in the absence of extreme necessity
or illegality modification of the consent decree was not
available
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The court of appeals accepted our contention that the decree
should be read as broadly contemplating modification upon changes
in the legal status of nonjudicial foreclosure proceedings It

also accepted our contention that because the new regulations
issued at the instance of Congress are intended to cure any
constitutional defect that use of nonjudicial proceedings might
occasion there has been sufficient change in the legal status of

nonjudicial foreclosure proceedings to warrant modification
Accordingly the appellate court remanded the case to the die
triçt àourt wiIi Instructions to modify the decree as requested
if the regulations are determined to be constitutional

Williams Butz No 878094 May 1988
13620627

Attorneys Robert Greenspan FTS 633-5428
Alfred Mollin FTS 6335428

TAX DIVISION

Supreme Court Grants Petition in Tax Treaty
Summons Enforcement Case

United States Phi1i George Stuart Jr and Mons Kaoor
Sup Ct. On May 1988 the Supreme Court granted the
Governments petition for writ of certiorari in this tax treaty
summons enforcement case which arises under the 1942 Income Tax
Convention with Canada The question presented is whether in

issuing an administrative summons pursuant to request for
information made by tax treaty partner the Commissioner of
Internal Revenue is required to show that the foreign tax

investigation has not reached stage analogous to domestic tax

investigations referral to the Justice Department for criminal

prosecu.tion The Ninth Circuits decision in these cases
holding that such representation is required is in direct
conflict with the Second Circuits decision in UnLted States v.

Manufacturers and Traders Trust Co 703 F.2d 47 4953 1983.
case also involving summonses issued by the IRS pursuant to the
1942 Income Tax Convention with Canada
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SuDreme Court Affirms Decision Barrina Commonwealth
of Virginia from Imosina Personal ProDertv Tax on

Federally Owned Property Used by Government Contractors

City of Manassas Virginia et al United States Sup
Ct.. On April 25 1988 the Supreme Court granted our motion to
affirm in this intergovernmental immunity case It presented the

question whether Virginia law unconstitutionally discriminates

against the United States by requiring contractors to pay local

personal property tax on federally owned property that they use
in performing their governmental contracts while exempting from
the tax property owned by certain Virginia governmental bodies
that is used by those who contract with these entities The
district court had ruled that the tax was not discriminatory but
that discrimination was permissible in any event because the
state had good reason to discriminate in favor of its own

agencies On our appeal the Fourth Circuit reversed and the

Supreme Court has now rejected the citys appeal The case has
considerable economic significance for the Government since
state and local taxes imposed on cost-plusa-fixedfeegovernment
contractors are typically passed along to the Government to pay
as part of the contractors cost of performing the contract
Moreover the decision should also lay to rest the notion that
such discrimination against the United States or those with whom
it does business may be justified by the good reasons state
advances for imposing the discriminatory tax scheme in question

Tax Courts Decision Permitting Current Year Deductions
for Ceding Commissions Paid to Insurance Companies is

Reversed by Fifth Circuit

Colonial American Life Insurance Co Commissioner 5th
Cir. On April 26 1988 the Fifth Circuit reversed the Tax
Court and held in favor of the Government ruling that ceding
commissions and finders fee paid by Colonial American as the
indemnity reinsurer to the initial insurer as consideration for
the right to share in the future earnings from block of life
insurance policies issued by the latter company must be
capitalized and amortized over the life of the agreements The
Tax Court had held that Colonial Americans premium income must
include the full amount of the reinsurance premium payable by
the initial insurer but that it was then entitled to treat the
ceding commissions and finders fee as current adjustments
against such gross premium income under Code Section 809 as
other consideration arising out of reinsurance ceded
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In reversing the Tax Court the Fifth Circuit noted that the
ceding commissions and finders fee represented the acquisition
cost of an economic benefit viz share of the future

earnings from the policies -- it concluded that fundamental

principles of tax law mandate that such amounts expended to

acquire an asset or interest extending substantially beyond the
current year may not be expended but must be capitalized and
amortized over the assets useful life Accord Modern American
Life Insurance Co Commissioner 830 F.2d 110 8th Cir 1987

D.C Circuit Holds That FOIA Requires Tax Division
to Furnish Commercial Tax Reportina Service with
Conies of District Court Orders and Decisions

Tax Analysts United States Department of Justice D.C
dr. On April 29 1988 the D.C Circuit reversed the dis
trict courts decision in favor of the Justice Department in this
Freedom of Infrmation Act case and held that the Tax Division
was required to make available to Tax Analysts opinions and
orders of U.S District Courts that are regularly kept in our
case files Tax Analysts which reports on and publishes deci
sions and other news affecting federal tax laws has been pro
vided with weekly logs listing these orders and decisions but
copies of them have been provided only on an informal hoc
basis We maintained that they were judicial records not
agency records within the meaning of FOIA and that since they
were publicly available from the courts themselves we had no
duty under .FOIA to produce them for Tax Analysts The court of

appeals Wald C.J disagreed with our position it admitted
that this was not the sort of production contemplated by FOIA
which is intended to give the public access to agency records

absent specific reasons for nondisclosure but it could find no
specific statutory exemption supporting our refusal to serve as

Tax Analysts agent in securing opinions that are sometimes
diffIcult to obtain from the courts themselves

The courts decision will create something of an administra
tive burden for the Tax Division Further other commercial tax

reporting services such as Prentice Hall and Commerce Clearing
House will presumably seek the same treatment We see no basis
on which to deny them the same treatment we will be required to

provide for Tax Analysts under this decision
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Fourth Circuit Holds that Core Deposit Intangible
Acquired From Failing Bank is Not Amortizable

Southern Banporporation Inc Commissioner 4th Cir On
May 16 1988 the Fourth Circuit affirmed decision of the Tax
Court holding that the premium paid to the Federal Deposit
Insurance Corporation FDIC for the acquisition of certain
assets and the assumption of certain liabilities of failing
bank is not amortizable The Tax Courts decision sustained tax
deficiencies totally $1952954 for the tax years 1975 through
1978 In particular the Fourth Circuit held that Southern Ban
corporation could not amortize amounts attributed to the deposit
base acquired from the failing bank an asset commonly referred
to in the banking industry as core deposit intangible Rely
ing on the Tax Courts decision in Banc One Corp Commis
sioner 84 T.C 476 1985 affd 815 F.2d 75 6th Cir 1987
the court concluded that Southern Bancorporation had failed to
meet its burden of proving the useful life of the deposit base
because the only evidence it offered for that purpose was hind
sight namely study based on account data from years after
the tax years in question Further although indicating that it

was not deciding the issue whether the deposit base was an asset
separate and distinct from goodwill another requirement for
amortization the court in dicta stated that given the very
nature of the deposit relationship as an important point of con
tact with customers for selling banks other income producing
services we question the ultimate success of any attempt to

separate the value of the deposit base from goodwill This case
sets the stage for future litigation concerning the amortization
of core deposit intangibles an issue which the Internal
Revenue Service has indicated involves billions of tax dollars

Second Circuit Holds That Container Royalty Benefits Paid
To Longshoremen Constitute Wages for FICA and FUTA Purposes

John Bowers et al Commissioner NYSA-ILA Container
RovaltvFund 2d Cir. On May 11 1988 the Second Circuit
held that container royalty benefits paid to longshoremen in
the Port of New York constitute wages for purposes of the Federal
Insurance Contributions Act FICA and the Federal Unemployment
Tax Act FUTA Container royalties are the product of negotia
tions between various unions and local shipping associations over
longshoreman job displacement resulting from the containeriza
tion of shipping The royalties are paid by shippers into
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labormanagement trust fund which in turn makes annual distri
butions to qualifying longshoremen Rejecting the funds argu
ment that the payments are more akin to guaranteed annual inôome
and other forms of under employment compensation which are not
considered wages the Second Circuit held that since eligibility
is tied to the performance of minimum number of hours worked or
the achievement of contractually recognized work equivalents
container royalty benefits are remuneration for services per
formed and therefore constitute wages for FICA and FUTA

purposes.. Accord STA of Ba.timore-IL Container Royalty Fund
United States 804 F.2d 296 4th dr 1986

APPENDIX

TELETYPES TO ALL UNITED STATES ATTORNEYS
FROM THE EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS

5/3/88 From the Commissioner Immigration and Naturaliza
tion Service to All INS Regional Offices INS
District Offices INS Border Patrol Sector Head
quarters and Assistant United States Attorneys
re Permanent Injunction in the case of grantee
Hernandez Meese Civil No 82-117 KN relating
to citizens and nationals of El Salvador eligible
to apply for political asylum under U.S.C 1158

5/17/88 From Tim Murphy Associate Director Debt Collection
Executive Off ice for U.S Attorneys to All United
States Attorneys re Priority Action for Civil
Enforcement PACE Collection Program and Debt
Collection Publicity

5/17/88 From Deborah Daniels United States Attorneys
Southern Digtrict of Indiana to All United States

Attorneys re Extradition Procedures

5/24/88 From Joe Brown Chairman Sentencing Guidelines
Subcommittee to All Members of the Subcommittee re
meeting scheduled for Friday June 17 1988

5/26/88 From Richard Stacy United States Attorney Dis
trict of Wyoming to All United States Attorneys
Attn Chiefs Criminal Division re grand jury
selection plan
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LISTING OF ALL BLUESHEETS IN EFFECT
JUNE 15 1988

AFFECTS USA TITLE NO DATE SUBJECT

1-1.550 TITLE 6/25/87 Communications from the
Department

.8.000 TITLE 17/13/87 Relations with Congress

1-11.350 TITLE 5/06/86 Policy.With Regard to
Defense Requests for Juzy
Instruction on Immunized
Witnesses

9-1.l77 TITLE 12/31/85 Authorization for Negotiated
Concessions in Organized
Crime Cases

9-2.132 TITLE 12/31/85 Policy Limitations on
Institution of Proceedings
Internal Security Matters

9-2.133 TITLE 5/08/87 Consultation Prior to
Initiation of Criminal

Charges One-Year Sunset
Provision Added

92.136 TITLE 6/04/86 Investigative and
Prosecutive Policy for Acts
of International Terrorism

9-2.l36 TITLE 10/24/86 Investigative and
Prosecutive Policy for Acts
of International Terrorism

9-2.151 TITLE 12/31/85 Policy Limitations
Prosecutorial and Other

Matters International
Matters

Bluesheet has been approved by the Advisory Committee and
will be incorporated into revised Manual

Tabled by Attorney Generals Advisory Committee
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AFFECTS USAN TITLE NO DATE SUBJECT

9-2.160 TITLE 7/18/85 Policy With Regard to
Issuance of Subpoenas to

Attorneys for Information

Relating to the Representa
tion of Clients

9-6.400 TITLE 3/17/88 cancelling Pretrial
Detention Reporting
Requirements

9-7.2000 TITLE 4/06/87 The Electronic
Communications Act of 1986

97.5000 TITLE 4/06/87 Forms The Electroniô
Communications Act of 1986

911.220 C.8 TITLE 4/14/86 All Writs Act Guidelines

9-ll.368A TITLE 2/04/86 Amendment to Rule 6e
Federal Rules of Criminal
Procedure Permitting Certain
Disclosure to State and
Local Law Enforcement
Officials

9-20.215 TITLE 2/11/86 Policy Concerning State
Jurisdiction Over Certain
Offenses in Indian
Reservations

9-38-211 TITLE 4/23/87 Administrative Forfeiture
of Real Property

9-75.120 TITLE 9/23/87 Multiple Prosecutions of
Obscenity Offenses

9-79.252 TITLE 4/01/87 consultation Prior to
Institution of Criminal

Charges Under 31 U.S.C
5324 One-Year Sunset
Provision Included

9l0O.205 TITLE 4/01/87 Controlled Substance

Analogue Enforcement Act
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AFFECTS USAN TITLE NO DATE SUBJECT

9-100280 TITLE 1/15/87 Consultation Prior to
Institution or Dismissal of
Criminal Charges Under
Continuing Criminal Enter
prise Statute

9-103-132 TITLE 6/30/86 Revisions to the Prosecutive
9-103.140 Guidelines for the Con

trolled Substance Registrant
Protection Act Concerning
Consultation Prior to
Prosecution

9-103.300 TITLE 5/28/87 Mail Order Drug
Paraphernalia Control Act

One-Year Sunset Provision

Included

9-105.000 TITLE 1/15/87 Money Laundering

9-105.000 TITLE 5/12/88 Prosecutive Policy for
Violations of the Money
Laundering Control Act
18 U.S.C 1957

9-105.200 TITLE 4/01/87 Forfeiture of Proceeds of
Foreign Controlled Substance
Violations One-Year Sunset
Provision Included

9-110.800 TITLE 7/07/86 Murder-for-Hire and Violent
Crimes in Aid of

Racketeering Activity

9-111.800 TITLE 1/15/87 Forfeiture of Substitute
Assets Bluesheet will

expire 6/15/88

9-131.030 TITLE 5/13/86 Consultation Prior to
Prosecution

9-131.040 TITLE 10/06/86 Hobbs Act Approval
9131 180

9-131.110 TITLE 5/13/86 Hobbs Act Robbery

10-2.186 TITLE 10 9/27/85 Grand Jury Reporters



VOL 36 NO JUNE 15 1988 PAGE 157

AFFECTS USA TITLE NO DATE SUBJECT

102.315 TITLE 10 11/17/86 Veterans Readjustment
Appointment VRA
Authority

102.340 TITLE 10 5/18/87 Youth and Student
et sea Employment Programs

102.420 TITLE 10 11/12/87 Position/Resource Manage
ment Review

10-2.517 TITLE 10 8/16/87 Performance Management
and Recognition System

10-2.534 TITLE 10 3/20/86 Compensatory Time

102.643/644 TITLE 10 1/06/88 Performance Appraisal

10-2.645 TITLE 10 7/23/87 Performance Appraisal
Performance Management
and Recognition System

102.650 TITLE 10 1/07/87 Awards

10-2.910 TITLE 10 7/16/87 Attendance and Leave and
Hours of Duty

108.120 TITLE 10 1/31/86 Policy Concerning Handling
of Agency Debt Claim
Referrals Where the
Applicable Statute of
Limitations Has Run

1110-3.320 TITLE 11 9/23/87 Return of Certain Bankruptcy
321 Cases to Agencies for

Collection

ll105.220 TITLE 11 9/18/87 Closing Judgment Cases as
Uncollectible
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CUMULATIVE LIST OF CHANGING FEDERAL CIVIL POSTJUDGNENT IkricxEST RATES
as provided for in the antendmentto the Federal postjudgmeæt
interest statute 28 U.S.C 1961 effective October 1982

Effective Annual Effective Annual
Date Rate Date Rate

122085 7.57% 041087 6.30%

011786 7.85% 051387 7.02%

021486 7.71% 060587 7.00%

031486 7.06% 070387 6.64%

041186 6.31% 080587 6.98%

051486 6.56% 090287 7.22%

060686 7.03% 100187 7.88%

070986 6.35% 102387 6.90%

080186 6.18% 112087 6.93%

082986 5.63% 121887 7.22%

092686 5.79% 011588 7.14%

102486 5.75% 021288 6.59%

112186 5.77% 031188 6.71%

122486 5.93% 040888 7.01%

011687 5.75% 050688 7.20%

021387 6.09%

031387 6.04%

NOTE When computing interest at the daily rate round 5/4
the product i.e. the amount of interest computed to
the nearest whole cent

For cumulative list of those Federal civil postjudgnient
interest rates effective October 1982 through
December 19 1985 see United States Attorneys Bulletin
Vol 34 No Page 25 January 17 1986
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UNITED STATES APORNEYS

DISTRICT U.S ATTORNEY

Alabama Frank Donaldson
Alabama James Eldon Wilson
Alabama Sessions III
Alaska Michael Spaan
Arizona Stephen McNamee
Arkansas Charles Banks
Arkansas Michael Fitzhugh
California Joseph Russoniello
California David F..Levi
California Robert Bonner
California Peter Nunez
Colorado Michael Norton
Connecticut Stanley Twardy Jr
Delaware William Carpenter Jr
District of Columbia Jay Stephens
Florida Michael Moore
Florida Robert Merkle
Florida Leon Keilner
Georgia Robert Barr Jr
Georgia Edgar Wm.Ennis Jr
Georgia Hinton Pierce
Guam William OConnor
Hawaii Daniel Bent
Idaho Maurice Ellsworth
Illinois Anton Valukas
Illinois Frederick Hess
Illinois William Roberts
Indiana James Richmond
Indiana Deborah Daniels
Iowa Charles Larson
Iowa Christopher Hagen
Kansas Benjamin Burgess Jr
Kentucky Louis DeFalaise
Kentucky Joseph Whittle
Louisiana John Volz
Louisiana Raymond Lamonica
Louisiana Joseph Cage Jr
Maine Richard Cohen
Maryland Breckinridge Wilicox
Massachusetts Frank McNamara Jr
Michigan Roy Hayes
Michigan John Smietanka
Minnesota Jerome Arnold
Mississippi Robert Whitwell
Mississippi George Phillips
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DISTRICT U.S ATTORNEY

Missouri Thomas E.Dittmeier
Missouri Robert Ulrich
Montana Byron Dunbar
Nebraska Ronald Lahners
Nevada William Maddox
New Hampshire Richard Wiebusch
New Jersey Samuel Alito Jr
New Mexico William Lutz
New York Frederick Scullin Jr
New York Rudolph Giuliani
New York Andrew Maloney
New York Dennis Vacco
North Carolina Margaret Currin
North Carolina Robert Edntunds Jr
North Carolina Thomas Asbcraft
North Dakota Gary Annear
Ohio.N Patrick McLaughlin
Ohio Michael Crites
Oklahoma Tony Michael Graham
Oklahoma Roger Hilfiger
Oklahoma William Price
Oregon Charles Turner
Pennsylvania Edward Dennis Jr
Pennsylvania James West
Pennsylvania Alan Johnson
Puerto Rico Daniel Lopez-Romo
Rhode Island Lincoln Almond
South Carolina Vinton DeVane Lide
South Dakota Philip Hogen
Tennessee John Gill Jr
Tennessee Joe Brown
Tennessee Hickman Ewing Jr
Texas Marvin Collins
Texas Henry Oncken
Texas Robert Wortham
Texas Helen Eversberg
Utah Brent Ward
Vermont George Terwilliger III

Virgin Islands Terry Halpern
Virginia Henry Hudson
Virginia John Alderman
Washington John Lamp
Washington Gene Anderson
West Virginia William Kolibash
West Virginia Michael Carey
Wisconsin John Fryatt
Wisconsin Patrick Fiedler
Wyoming Richard Stacy
North Mariana Islands William OConnor
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LEGISLATION TO PREVENT FIREARMS IN COURT APPROVED BY SENATE PANEL

By Stanley Morris Director
United States Marshals Service

In move which should be welcomed by everyone in the
Federal Court family the United States Senate recently passed
legislation proposed by the Marshals Service to prohibit the

poÆsession of firearms and other dangerous weapons in Federal

courthouses The measure was passed by the Senate as part
H.R 4445 the Undetectable Firearms Act of 1988 which now

goes to conference between the Senate and the House of Repre
sentatives

We proposed this legislation to help us coittbat disturbing
trend the growing number of dangerous weapons discovered by our
Court Security Officers at courthouse entrances Last year
alone they prevented more than 75000 weapons--over 15000 of
which were illegally possessed--from being carried into the
courtroom These figures are especially ominous in light of the

increasing frequency of highly sensitive Federal trials involving
major drug traffickers terrorists and other extremely dangerous
criminals

Yet in the face of this situation there is currently no
Federal criminal statute specifically prohibiting the possession
of dangerous weapon in Federal courthouse The only Federal
law relating to the subject is General Services Administration

regulation 41 C.F.R 101-20.313 which prohibits the possession
of weapons on Federal property generally However the maximum

penalty for violating that regulation is only 30 days incarcera
tion and $50 fine whiàh is simply inadequate either as
deterrent to or punishment for drug kingpins international

terrorists or the other types of violent criminals who pose the

greatest threat to our judicial system in todays environment

In the absence of meaningful Federal law persons who

attempt to carry weapons into Federal courtrooms must be arrested
and charged if at all under state law in order for an appropri
ate criminal sanction to apply This resort to state law makes
for lack of uniformity among the 94 Federal judicial districts
which the Marshals serve both in terms of the procedures our

personnel must follow upon detecting weapon and the certainty
and severity of punishment for offenders
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The legislation we have proposed would rectify the situa
tion Under it carrying or attempting to carry firearm or
other dangerous weapon such as bomb or long-bladed knife
into Federal courthouse would be punishable by up to one year
in jail and $100000 fine Possession of or attempting to

possess such weapon in the courtroom itself or in offices or
areas which provide administrative or operational support for the

court--including the judges chambers clerks office and U.S
Attorneys and Marshals office--would be felony punishable by
imprisonment for up to two years and fine of up to $250 000
Finally possession of firearm or other dangerous weapon in
courthouse with intent to use the weapon to commit crime would
be punishable by up to five years imprisonment and felony-
level fine

know that you join me in hoping for prompt enactment of
this much-needed legislation as deterrent to those who would
attempt to disrupt the judicial process

AU GOVNNNT PRINTING orrICcIl9es-2o2046182192


