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The Attorney General Guidelines for
Victim and Witness Assistance:
United States Attorneys' Offices’
Responsibilities to Victims

" Justi ce while due the accused, is also due the accuser."

- Justice Benjamin Cordoza

Camille Bennett, Acting Assistant Director
Executive Office for United States Attorneys
Law Enforcement Coordinating
Committee/Victim-Witness Staff

l. Introduction

| get anumber of quegtions about the
United States Attorneys Offices responsibilities
to victims. Thefirst place | always ook for
answers is the Attorney General Guidelines for
Victim and Witness Assistance 2000 (AG
Guidelines). The AG Guidelines are based upon
the federal victims' rightslaws and provide
guidance about how these laws should be applied.
Although the AG Guidelines are written in a clear
and concise manner, it is not always easy to
determine how to apply certain provisionsto real-
life situations. Below is adiscussion of the AG
Guidelines and a summary of the United States
Attorneys Offices responsibilities to victims
under these guidelines.

I1. Definition of victim

Perhaps one of the most difficult aspects of
providing victims with assistanceisfirst
determining who is a "victim." Under the AG
Guidelines, it isthe investigative agency's
respong bility to identify victims. However, there
may be situations where a United States
Attorney's Office gets a case in which the victims
are not identified, or in which adecision is made

to treat certain persons as victims, even though
they were not originally designated as such by the
investigative agency. It is therefore important for
United States Attorneys Offices personnel to be
familiar with the legal definition of victim.
"Victim" is defined under the statute and the AG
Guidelines as a " person who has suffered direct
physical, emotional, or pecuniary harm as a result
of the commission of acrime. ..." AG
Guidelines, page 5. The definition seems self-
explanaory but it can be difficult to apply in
certain cases. Thisis especially true when trying
to determinewho isa"direct" victim of a
particular crime.

Are there any victims of a possession charge
(i.e. possession of an illegal firearm)?

No, however, you can still treat persons as
victims evenif they do not meet the statutory
definition. Possession charges are technically
"victimless' crimes and, therefore, you are not
mandated to provide anyone with notification or
other services. However, under the AG
Guidelines, employees can make "reasonable
determinations” about who to include as avictim
depending upon the circumstances of the case. AG
Guidelines, page 8. Employees can then provide
these individual s with services such as
notification or referrals for services. Remember
that the AG Guidelines set afloor, not a ceiling,
for victim services in the federal system.

I11. Non-culpable victims
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The AG Guidelines clarify that the definition
of avictim excludes persons who are cul pable for
the crime being invedigated or prosecuted. This
definition, however, does not exclude persons
who may be culpable for some other offense or
crime.

We have a person who knew he was being
brought into this country illegally and entered
voluntarily to work. Can he be considered a
victim of trafficking?

It depends on the circumstances. It can be
difficult to distinguish trafficking from dien
smuggling. Often times, these two crimes are
intertwined. Under certain circumstances, a
person may have been voluntarily smuggled into
this country, and was not avictim of any crime. In
other cases, a person may be forced to pay off a
debt to the smuggler once he or she enters the
United States. A person'sinitial agreement to
travel or perform labor does not allow an
employer to later restrict that person's freedom or
to use force or threats of violence to obtain
repayment. Thisis atrafficking situation and the
worker would be a victim of trafficking.
Therefore, it isimportant to carefully examine the
facts of a caseto ensure that persons who are
victims are not being overlooked simply because
they initially came to the United Statesillegally.

IV. Mandatory services to crime victims
A. Notice of case events

Starting with the filing of charges, the
United States Attorneys Offices are required to
provide victims with the earliest possible notice
of case events, including the scheduling of court
proceedings and the acceptance of a guilty plea.

Are there any exceptions to the requirement
to notify victims when there are thousands of
victims and the harm is relatively minor (a few
dollars a person)?

No, there is no exception for the mandatory
provisions of the AG Guidelines. The AG
Guidelines state that employees "should use the
means, given the crcumstances, most likey to

achieve actual contact with and notice to victims.”
AG Guidelines, page 11. Toll-free numbers,
websites, or the use of representative victims, are
all examples of ways to notify large numbers of
victims with relatively small losses. United States
Attorneys Offices have discretion to choose
which method of notification they believe would
be most effective in a given case. Also, under 18
U.S.C. § 3555, defendants who are convicted of
fraud may be ordered by the court to spend up to
$20,000 to provide notice to victims explaining
the conviction.

What can we tell victims of juvenile
offenders?

Very little. Under the Federal Juvenile
Delinquency Act, 18 U.S.C. 88 5031-5032, and
the AG Guidelines, the court proceedings are
closed and no information about the proceedings
or the defendant will be publicly disclosed. 18
U.S.C. § 5038(a)(6). This means that you may not
reveal the juvenile's name to anyone, even after
the finding of delinquency. During the
prosecution, the prosecutor can only provide the
victim with information related to the final
disposition of the juvenile. Victims can give the
prosecutor their views about the appropriate
disposition of the case, but the dialogue should
remain one-way, with the Assistant United States
Attorney soliciting input from the victim without
violating the juvenile defendant's confidentiality.
AG Guidelines, page 9. While not mandatory,
according to the AG Guidelines, victimsin these
cases may also prepare victim impact statements.
Id.

B. Right to attend trial

The United States Attorneys Officesare
reguired to make reasonable and diligent efforts
to inform victims about the victim's right to attend
the trial regardless of whether the victim intends
to allocute at sentencing.

Can a victim who is also a witness still attend
the trial of his case?

No. If avictim is testifying as awitnessin the
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actual case, the defense will likely make a maotion
under Fed. R. E. 615 to exclude the victim from
the courtroom. The purpose of thisruleisto
ensure that a witness's testimony is not affected
by viewing another witness, which could
jeopardize the prosecution of the case. If,
however, avictimis only allocuting at sentencing,
and not testifying at trial, then he or shehasa
statutory right to attend trial. 18 U.S.C. § 3510.

C. Referrals for services

Both investigators and prosecutors are
required to providevictims with referrals for
services in the community. These can include
referrals to state compensation programs, mental
health counseling, and medical treatment.

Should Victim-Witness Coordinators provide
counseling to victims?

No. It isimportant to remember that Victim-
Witness Coordinators in the United States
Attorneys Officesare not therapists. They should
instead refer victims to the appropriate mental
heal th resourcesin his or her community. If
Victim-Witness Coordinators counsel victims,
there is always a chance the victim will discuss
the substance of the crime with the Coordinator.
The Victim-Witness Coordinator could then run
the risk of being called as awitness by the
defense in the case.

D. Victim allocution

Victims of crimesof violence or sexual abuse
have aright to allocute at sentencing.
United States Attorneys' Offices must inform
victims of thisright.

What is considered a crime of violence or
sexual abuse for purposes of allocution?

Under Fed. R. Crim. P. 32, victims of "crimes
of violence or sexud abuse" havethe right to
allocute at sentencing. Thisis defined as crimes
that involve "the use or attempted or threatened
use of physicd force against a person or property
of another." Fed. R. Crim. P. 32(c). For certain
crimes, the use of forceis an element of the

offense. For other crimes, even if the use of force
isnot an element of the actual offense, force (or
threat of force) may have been used in the actual
commission of the crime. Consequently, one
could argue that if the actual crime involved
force, even if it was not an element of the crime,
the victim isentitled to allocute under Rule 32.

In addition, even if the victims are not
covered under the Rule 32 definition, a prosecutor
can still request allocution for victims through a
motion to the court.

E. Separate waiting area during trial

During the trial, the prosecutor and the U.S.
Marshals must ensurethat the victimis provided a
waiting area removed from the defendant and the
defense witnesses.

Are there any cases which address the
Assistant United States Attorneys' legal
responsibilities to victims?

Yes. See Ochran v. United States, 117 F. 3d
495 (11th Cir. 1997). In Ochran, the plaintiff
provided information to the police about her ex-
boyfriend, which led to the arrest and prosecution
of the ex-boyfriend for federal drug charges. Id. at
498. The night before his arraignment the ex-
boyfriend threatened the plaintiff and her family,
which the plaintiff reported to an investi gative
agent who referred her to an Assistant
United States Attorney (AUSA). Id. The
plaintiff's father reported the threat to the AUSA.
Id. The AUSA spoke with the ex-boyfriend and
his attorney about the threats and stated that she
would seek revocation of his bond if the threats
persisted. Id. at 499. The ex-boyfriend remained
out on bond. Id. While out on bond, he kidnaped
the plaintiff at knife point, choked her, stabbed
her, and left her for dead. Id.

The plaintiff brought an action against the
United States under the Federal Tort Claims Act
(FTCA), 28 U.S.C. § 1346(b). The United States
defended, citing the discretionary function
exception to the FTCA. Ochran at 499. The
District Court dismissed the case and the Court of
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Appeals reversed citing to the 1995 version of the
AG Guidelines provision which provided
"information on the prohibition against
intimidation and harassment and the remedies
therefor shall routiney be made available to
victims and witnesses." 1d. at 503, emphasis
added. These remedies include "informing the
U.S. Marshals Service of thethreat, obtaining a
restraining or protective order against
[defendant], revoking [defendant's] bond, or
protecting [the victim] through the Witness
Security Program.” Id. at 504, n. 5.

Based on the AG Guidelines directive and the
facts alleged, the court held that "the discretionary
function does not bar acause of action based on
the alleged negligent failure of the AUSA to
inform the victim of available remedies against
intimidation and harassment." Id. at 506. The
Court of Appeals remanded the case back to the
Middle District of Florida.

On remand, the government filed a summary
judgment motion based on the misrepresentation
exception to the FTCA. The misrepresentation
exception bars claims arising out of the
government's failure to use due care in obtaining
and communicating information. The district
court dismissed Ochran's case holding that
because the essence of her claim was that the
AUSA failed to provide her with information
about available remedies, the misrepresentation
exception applies. Ochran v. United States, No.
94-0092-CV-FTM-29D (M.D. Fla. October 18,
2000).

The plaintiff appeal ed the decision back to
the 11th Circuit. The Court of Appeals affirmed
the dismissal, but on different grounds. Ochran v.
United States, 273 F. 3d 1315 (11th Cir. 2001). In
FTCA cases, the court must ook to the law of the
state where the act occurred. Id. at 1317. In this
case, the court looked at Floridalaw to analyze
Ochran's negligence claim. 1d. Specifically, the
court analyzed whether or not the AUSA owed a
duty of care to Ochran. Id. Under Florida law,
whether or not the government owes a duty of
care to a person depends upon the presence of a

specia relationship. Id. Because the AUSA did
not undertake the responsibility to protect Ochran,
no special relationship wasformed. Id. at 1318.
Therefore, Ochran had not alleged facts which
would support a cause of action under Floridalaw
and the case was dismissed. 1d.

What does Ochran tell us about our
responsibilities to victims and witnesses?

The procedural history of the Ochran caseis
confusing, and no subsequent case has applied the
initial holding of the origind Ochran case. In
addition, the 2000 version of the AG Guidelines
changed the word "shall” to "should" in the
provision directing that victims and witnesses be
provided with information regarding remedies for
threats and intimidation. The new version of the
AG Guidelines also places the responsibility to
inform victims about these remedies on the
investigative agency. The bottom line with respect
to Ochran, however, isthat the original 11th
Circuit Court of Appeals decision held that a
cause of action can be based on the falure to
follow a mandatory provision of the AG
Guidelines. Therefore, it is awaysimportant to be
aware of, and comply with, your responsibilities
under the AG Guidelines and federal laws relating
to victims and witnesses.

V. Additional services to crime victims

In addition to the mandatory provisions
outlined above, United States Attorneys Offices
have anumber of other non-mandatory
responsibilities to victims of crime. These include
providing victims with general information about
the criminal justice process, notifying victims
about postsentencing filings and court
proceedings, consulting with victims about major
case decisions including plea bargains, notifying
victims and witnesses employers and creditors,
protecting victims privacy, and providing victims
and witnesses with logistical information. The
following are several other areasin which
United States Attorneys Offices have
responsibilities to victims:
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A. HIV testing of a defendant

Prosecutors should inform victims of sexual
assault that the court may order the defendant to
be tested for the HIV virus. A sample of how to
request thistest is contained in Appendix E of the
AG Guidelines.

For what crimes can we ask for the defendant
to be tested for HIV?

Title 42 U.S.C. § 14011(b) does not specify
which crimes are covered for testing purposes. All
that it providesis that the defendant must be
charged with a crime and the court must
determine that the dleged conduct of the
defendant created arisk of transmission of HIV.
In addition, the defendant must have notice and
the opportunity to be heard regarding testing.

Can we use the results of the test in the trial
against a defendant?

No, under 42 U.S.C. § 14011(b), the results of
the tests cannot be used as evidence in acrimina
trial.

B. Victim impact statements

Prosecutors should inform victims that they
are entitled to submit a victim impact statement
which will be included in the presentence report.
This statement will outline the effect the crime
has had on the victim's life.

Can victim impact statements be considered
witness statements which can be used to cross-
examine a victim when he or she testifies as a
witness?

Yes. If the United States Attorney's Office has
the victim impact statement before the victim
testifies, then it is considered a witness statement
under the Jencks Act and therefore needs to
turned over to the defense. 18 U.S.C. § 3500. The
defense may then use it in their cross-examination
of thevictim. Asagenera rule, victimswho are
going to be trial witnesses should not complete
victim impact statements until after the trid is
over and the defendant has been convicted. After
the victim has testified, and the defendant has

been convicted, the victim should fill in the victim
impact statements which will then be turned over
to the probation department to be incorporated
into the presentence report.

C. Restitution

The Mandatory Victims Restitution Act
(MVRA) requires defendants to pay victims
restitution for a number of crimes. Under the
MVRA and the AG Guidelines, prosecutors must
follow the procedures set forth in 18 U.S.C.

8 3664 in imposing restitution for crimes which
occurred after April of 1996. First, the prosecutor
should "to the extent practicable" consult with all
identified victimsin a case to determine their
losses. 18 U.S.C. § 3664(d). Second, the
prosecutor must provide the probation office with
alisting of the amounts subject to restitution. Id.
Third, the burden of demonstrating the amount of
loss avictim has suffered is on the prosecutor. 18
U.S.C. § 3664(e). Therefore, it isimportant that
he or she works with the investigative agency in
an attempt to confirm or verify the amount of
losses suffered by each victim. Fourth,
prosecutors must consider restitution in plea
agreements. AG Guidelines, page 47.

Can we get restitution for crimes for which
the defendant was not charged?

No, only victims of the offense of conviction
are legally entitled to restitution. See, e.g.,
Hughey v. United States, 495 U.S. 411 (1990).
This, however, does not preclude a defendant
from agreeing in a plea agreement to pay
restitution to persons who were not victims of the
offense of conviction. See, e.g., United States v.
Williams, 128 F.3d 1239 (8th Cir. 1997).
Restitution should therefore be a consideration for
attorneys when they enter into a pleaagreement
with a defendant.
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D. Responsibilities to child victims and
witnesses

Child victims and witnesses need specia
attention when they encounter the criminal justice
system. Title 18 U.S.C. 8§ 3509 grants certain
protections to child victims and witnesses and
also provides several tools which prosecutors can
use to lessen the harm children may suffer when
they testify. For example, prosecutors may use
videotaped depositions or closed circuit televison
as alternatives to requiring a child victim or
witness to testify in open court. Where possible,
AUSAs shall consult and cooperate with
multidisciplinary child abuse teams as a means of
better assisting child victims and witnesses. The
statute al so authorizes the court to appoint a
guardian ad litem who is entitled to attend all
proceedings and access reports and records asa
means of protecting the best interegts of the child
victim or witness. The law further requiresthat
the prosecutor protect the privacy and rights
accorded to a child victim or witness by not
disclosing the name or information concerning a
child in any unsealed documents. Prosecutors
should make extra efforts to ensure that files and
documents with a child's name or other
identifying information are not left unattended.
Failure to protect the privacy rights of children
can result in the imposition of afine,
imprisonment, or both. 18 U.S.C. § 403.

I have a teenager who was the victim of an
armed robbery, can we use the provisions of 18
U.S.C. § 3509 when she testifies?

No, for purposes of 18 U.S.C. 8§ 3509(a)(2), a
child is a person whois either avictim of physical
or sexual abuse or exploitation, or awitnessto a
crime committed against another person. If you
feel that the teen's identity should be protected
and the pleadings should be filed under seal, then
prosecutors can file for a protective order under
Fed. R. Crim. P. 16.

Who pays for a Guardian Ad Litem?

Unfortunately, thereis no designated fund of
money to pay for the services of a Guardian Ad

Litem (GAL). GALs represent the "best interests
of the child" and are impartial. Therefore, it
would probably be best if the United States
Attorney's Office does not pay for the GAL
becauseit could lead to attacks on the GAL's
impartiality. Districts should instead explore other
options for payment. For instance, because GALs
are "court appointed,” some courts are willing to
pay for them. In addition, there are attorneyswho
will act asa GAL on apro bono basis.

Can adult attendants attend grand jury
proceedings with a child witness who is
testifying?

No. Title 18 U.S.C. § 3509 permits adult
attendants to accompany a child witness when
that witness istestifying in a court proceeding.
However, this section does not apply to grand jury
proceedings. The rules governing grand jury
secrecy take precedence over the Section 3509
provision.

V1. Additional questions

Victim-Witness Coordinators and AUSASs
often look for ways other than thoselisted in the
AG Guidelines to assist victimsin their districts.
The following are quegtions about other areas of
the law and how they may be used to benefit
victims of crime.

Can a federal defendant benefit financially by
writing about his crime? Is there a statute we can
use to get him to forfeit his profits?

Y es, you can probably usethe MVRA for this
purpose. Thereis afederal forfeture statute
which requires a defendant to forfeit his profits
from any movie, book, etc. which relate to his
crime. 18 U.S.C. § 3681. This statute, however,
may not be constitutional. The Supreme Court
struck down asimilar state law in Simon and
Schuster, Inc. v. Members of the New York State
Crime Victims Board, 502 U.S. 105 (1991), as
violative of the fira amendment. Because of this
similarity, the federal statute has never actually
been used. The good newsis the MVRA allows
restitution orders to be enforced like liens. 18
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U.S.C. 8 3613(c). In enforcing the restitution
order, the government can seek alien against any
of the defendant's assets, regardless of the source.
So if adefendant writes abook about his crime
and makes money from the book, the government
can go after this money to enforce the restitution
order.

Are there federal laws that require sex
offenders to register with their states? Is there a
national sex offender registry?

Y es, there are three statutes that collectively
require states to strengthen the procedures they
use to keep track of sex offenders: the Jacob
Wetterling Crimes Against Children and Sexually
Violent Offender Regigtration Act (enacted in
1994), the Federal version of "Megan's Law"
(enacted in 1996), and the Pam Lychner Sexual
Offender Tracking and Identification Act (also
enacted in 1996). In brief, the statutes require
states to establish registration programs so local
law enforcement will know the whereabouts of
sex offenders released into their jurisdictions, and
notification programs so the public can be warned
about sex offenders living in the community. The
Lychner Act dso mandatesthe creation of a
national sex offender registry, and it requiresthe
FBI to handleregistration in statesthat lack
"minimally sufficient" programs. According to the
Lychner Act, the FBI may release relevant
information to federal, state, and local criminal
justice agencies for law enforcement purposes
only. Public notification will only be made if itis
necessary to protect the public. Information on
this national registry can be found on the FBI's
website at
http://www.fbi .gov/hg/cid/cac/regi stry.htm

We have a victim-witness who is being sued
for malicious prosecution. Is there anything we
can do to help this victim from being harassed in
this manner?

No. Thisisacivil suit to which the
United States Attorney's Office is not a party and,
therefore, there is not much you can do to help the
victim. If the suit is meritless, then hopefully the

victim's private attorney can get it dismissed early
in the case, and perhaps even have the court order
the defendant to pay the victim's attorneys fees.
Remember, if the defendant is harassing the
victim in other ways, 18 U.S.C. § 1514 provides
that the government can seek a restraining order
against himor her.

We have a witness whose employer is
threatening to fire him if he takes off work to
testify pursuant to a court subpoena. Are there
any federal laws that protect this employee from
being fired?

No, there are no federal laws which protect
employees from this sort of action, but a number
of states have lawsthat make it a misdemeanor
for an employer to fire an employee because he
missed work to testify pursuant to a subpoena.

How do we pay for HIV testing of a victim?

Title 42 U.S.C. § 10607(c)(7) requires the
Attorney General to pay for up to two tests of a
victim for sexually transmitted diseases and a
counseling session, during the twelve months
following a sexual assault that poses arisk of
transmission of these diseases. United States
Attorneys Offices can pay for these testswith
funds from the Fees and Expenses of Fact
Witnesses Appropriation, Fact Witness allotment.

We have a case that has dozens of victims.
Many of these victims would like to attend
sentencing. Can we ask an airline to donate air
tickets to these victims to attend sentencing?

No, such a solicitation by government
officials would be prohibited, whether you
viewed it as a gift from the airline to the
individual victim or as agift from the airlineto
the government. If solicitation of the tickets was
on behalf of theindividual victim, who is not
otherwise entitled to travel payments, this would
be a misuse of position, under 5 C.F.R.

§ 2635.702, use of public office for private gain.
If the ticket was being given to the United States
Attorney's Office by the arlines, this would also
be an inappropriate solicitation of a gift on behalf
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of the government. 5 C.F.R. § 2635.202. Only the
Deputy Attorney General can authorize such a
solicitation for a gift under Department of Justice
Order 2400.2. Under that Order, the Assistant
Attorney General for Administration has the
authority, on behdf of the government, to accept
agift. Additionally, other restrictions may
prohibit government employees from soliciting
assistance from private entities to assist the
government in accomplishing its mission.

Y ou can explore other waysto pay for these
tickets, including state compensation programs or
the Federal Crime Victims Assistance Fund.

VII. Conclusion

Every casethat you work on raises new and
unique victim-related questions. | encourage you
to utilize al of the LECC/V ictim-Witness Staff's
resources to assist you in addressing theseissues.
In addition to the AG Guidelines, your office
should have copies of the brochure entitled Victim
and Witness Rights United States Attorneys'
Responsibilities. This publication, also located in
the USABook on-line, contains al of the victim-
related statutes, commentary on these statutes,
and important case law. The LECC/Victim-
Witness Staff's website, located at
http://www.usa.doj.gov/staffs/lecc/ also contains
anumber of important legal and nonlegal victim-
related resources. Please do not hesitate to contact
me with whatever questions you may have.

ABOUT THE AUTHOR

Camille Bennett joined EOUSA's
LECC/Victim-Witness Staff as an
attorney-advisor specializing invictims issuesin
May of 2000. She became Acting Assistant
Director in September of 2002. Her dutiesinclude
advising and training U.S. Attorneys' Offices
employeeson victim-related legal issues. She has
experience assisting victims of child abuse and
neglect as a Court Appointed Special Advocate,
and served asalegal advocate for domestic
violence victims at a battered women's shelter.a

Are We Law Enforcement Leaders or
Community Leaders - Why Not Both?

Susan W. Brooks
United States Attorney
Southern District of Indiana

I. Background
United States Attorneys are very comfortable

viewing our role as "law enforcement leaders" but
what about our role as"community leaders?' The
United States Attorneys' mission satement clearly
states that each United States Attorney (USA) is
the chief federal law enforcement officer of the
United States within hisor her particular
jurisdiction. Yet, are not we also called to be
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community leadersin the statement that "each
USA exercises widediscretion in the use of
his/her resources to further the priorities of the
local jurisdictions and the needs of their
communities?'

Since the events of September 11, the Justice
Department has shifted its focus from prosecution
to prevention of crime, namely terrorism, asits
number one priority. While prosecutions and
litigation on behal f of the government will always
be the foundation for our offices, our successin
crime prevention, and particularly the prevention
of terrorism, will ultimately be the measure by
which we will be judged. Our role ascommunity
leaders has become critically important in the area
of crime prevention. The Attorney Genera's
Advisory Committee (AGAC) Subcommittee on
Law Enforcement Coordination/Victim Witness/
Community Issues urges every United States
Attorney's Office (USAOQ) to "jump on the band
wagon" of community involvement through
speaking engagements and task force formation.
Not only will USAOs see benefits to
investi gations and subsequent prosecutions, but
the staff members from our offices who
participate in the community will reap intangible
benefits, both personally and professionally. The
subcommittee challenges USAOs to view
prosecution as only half of the equationina
successful criminal justice sysgem. The other half
of the equation is how we prevent crime from
occurring in the first place, and how wetreat the
victims of crime.

While other AGAC subcommitteesfocus
primarily on prosecution, our subcommittee's
focusis on crime prevention, law enforcement
coordination, and victim/witness issues. The
subcommittee USA members are: Jane Boyle,
Northern District of Texas; Margaret Chiara,
Western District of Michigan; Thomas E.
Johnston, Northern District of West Virginia;
Gregory Lockhart, Southern District of Ohio;
Anna Mills Wagoner, Middle District of North
Carolina; Miriam Miquelon, Southern District of
Illinois; Susan Brooks, Southern District of

Indiana; and First AUSA Michelle Tapken,
District of South Dakota. We are assisted by the
Executive Office for United States Attorneys
(EOUSA) staff of Camille Bennett and Chris
Chaney. This group of enthusiastic, community-
minded USAs tackle issues involving the
following topics: Weed and Seed, Project Safe
Neighborhoods, Office of Justice Program Grants,
Law Enforcement Coordinating Committees,
Victim Witness Issues including the Victims
Rights Amendment, the Victim Notification
System, and Juvenile Justice Issues.

Why isit important for USAOs to be involved
in crime prevention or community affairs? We
need only to look to our colleaguesin the law
enforcement community to find the answer.
Police learned long ago that community policing
isthe strategy for success in driving down crime
rates. In our urban communities, in particular,
when police work cooperatively with the
neighborhoods and the communities they police,
crimes rates drop. Once law enforcement
recognized the value of atrue partnership with the
community, then trust of law enforcement
increased and crimerates decreased. This trust
between citizens and law enforcement has
resulted in more useful crime tips and more
tangible support of law enforcement. This
partnership between the community and police
sends amessage to criminals that the resdents
will not tolerate crime. Community policing has
created a bond between people and the police.

Our district or county-elected prosecutors
also have reaped the benefits of community
prosecution and street advocacy programs. This
strategy places deputy prosecutors side by side
with law enforcement in the community, solving a
specific neighborhood problem. This direct, grass-
roots community involvement by state
prosecutors has al leviated the negative
"downtown city hall mentality" view of elected
officials.

If local law enforcement and local prosecutors
have benefitted from community involvement and
community policing, why should we, as federal
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prosecutors, not follow their lead and become
community oriented as well? How do we reach
into the community to truly effect change? How
do we determine if the efforts in our community
are making a difference? How do we measure
success? This article will explore programs and
strategies that further the goals of USAOs as
community leaders.

I1. Project Safe Neighborhoods

President George W. Bush and Attorney General
John Ashcroft provided us with aroad map for
community outreach and involvement in May
2001 when they unveiled Project Safe
Neighborhoods (PSN). It isa unique approach
that emphasizes not only aggressive prosecution
for violations of existing gun laws, but also
focuses upon the importance of connecting law
enforcement with community members to create
specific prevention strategies for each
community. PSN recognizes that, while many law
enforcement agencies have been engaged in gun
violence reduction measures for years,
communities, as awhole, have not been engaged
in solving the gun violence problem.

Gun violence has traditionally been viewed as
alaw enforcement problem, rather than a
community problem. Therefore, current grant
dollarsgiven to the PSN Task Force to craft
customized community media messages are
providing the USA Os with an opportunity to be
community advocates on the issue of gun
violence. When the Attorney General instructed
each USA to createa PSN Task Force, the
purpose was to bring disparate views to the table
and to invite new strategies to reduce gun
violence.

USA Os have the opportunity through PSN to
publicize successful law enforcement strategies,
including federal prosecutions for gun crimes, and
to highlight the community's rolein preventing
further gun crime. The formation of the PSN Task
Force led by USAsisalogical vehicle for USAOs
to be viewed as action-oriented proponents of
violence reduction in our communities.

One advantage, anong the many, of this
mandate from the Attorney Genera was that it
required USAsto instantly engage with
community leaders, elected officids, faith leaders,
educators, and youth-serving organizations in
their districts. Each district takes a different
approach to the development of our PSN Task
Forces, which was contemplated in the design.
The PSN program was not intended to be a
"cookie-cutter" approach to gun violence
reduction. The purposeis to enable USAs to
customize the appropriate message for their
community, its young people and potential
perpetrators of violence.

USAOs must be mindful of ethics rules and
potential conflicts of interest when workingin the
community. Our subcommittee, General Counsel
for EOUSA, and the Office of Justice Programs
(OJP), have identified potential problemsif the
PSN grant dollarsfor the research partner and the
community/media partner flowed directly to the
USAO for distribution, as originally planned.
While direct control of grant dollars may initially
appear beneficial, the subcommittee was
concerned that those organizations who were not
funded might question the fairness or equity of
the process, and possibly the integrity of the
USAOQO. Our subcommittee worked with PSN
Coordinator Reagan Dunn, as well as the Generd
Counsel's Office of EOUSA and OJP, to create a
process which required USAs to appoint a grant
selection committee from the PSN Task Force.
Ultimately, the selection committee chose the
grant recipients. This procedure removed the
USAO from the selection process and helped to
ensure that our ethics would not be questioned by
the community. The subcommittee acknowledges
that thisis a protracted and time consuming
processto choose the grant recipient. However,
we believe this method, which continues through
new grant cycles, prevents ethical peril which
may have jeopardized the success of the PSN
program inour districts.

I11. Weed and Seed

Community outreach is not an entirely new
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concept for USAOs. USAOs have led the way in
the national strategy of Weed and Seed, which
has been in existence for over ten years. The
premise of this strategy isto "weed" out the crime
in neighborhoods through community approved
law enforcement strategies and "seed” the
communities with economic development and
other neighborhood improvements. Weed and
Seed has enjoyed tremendous success national ly
in helping to reduce the crime rate in many of our
districts' neediest neighborhoods. Weed and Seed
places the USAQOs at the center of a community
based, multi-agency approach to crime
prevention, law enforcement, and neighborhood
restoration. The USAOs have been integral in the
success of over 300 Weed and Seed sites
throughout the country. Although it is common
for our Law Enforcement Coordinators (LECCs)
to participate on the boards of the Weed and Seed
steering committees, it is not uncommon for a
USA personally to co-chair the steering
committees for the sites. Active participation in
the Weed and Seed Steering Commiitteeisa
natural way for aUSA and the USAO to become
engaged in true grass-roots problem solving for
our local communities.

The subcommittee became aware that some
USAs were expressing frustration with their
Weed and Seed sites and were looking for
guidance from the AGAC or from the Executive
Office for Weed and Seed (EOWS) to assist them.
In the Spring of 2002, the subcommittee
conducted a survey of USAs regarding the Weed
and Seed sitesin their districts. The subcommittee
thanks the sixty-five districtsthat returned the
survey because your responseswill guide the
evolution of the Weed and Seed strategy.

One purpose of this survey was to ensure that

the EOWS could assist those districts that were
experiencing problems with their sites. The
survey asked questions such as "[t]he extent of
each United States Attorney's Office's
involvement with the sites, concerns about the

sites, the level of saisfaction of the servicefrom
the Executive Office for Weed and Seed, and
United States Attorneys' Offices desire to learn
more about Weed and Seed or other grants
offered through the Office of Justice Programs
(OJP)." Most districts were positive about their
Weed and Seed sites, the benefits of the Weed
and Seed strategy, and the support that USAOs
were getting from the EOWS. The EOWS has
made a commitment to respond to requests for
more information about Weed and Seed and to
educate USAs more directly regarding our rolein
this strategy. EOWS received copies of the survey
results and is reaching out to those districts that
expressed frustration or concerns about their
funded sites. The subcommittee is satisfied with
the level of cooperation that we havereceived
from EOWS.

Deborah Daniels, Assistant Attorney General
for the Office of Justice Programs (OJP), has
made it clear that USAs should have a prominent
and defining leadership role in the direction of
each Weed and Seed sitein their districts. Ms.
Daniels met twice with the AGAC to discuss
Weed and Seed issues and once with our
subcommittee. She presented her views on the
USA'srolein the Weed and Seed strategy at the
2002 United States Attorneys Conferencein New
York City. She stressed the importance of USAs
leading the policy direction of their sites. Ms.
Danielsreiterated that if a USAO disapproves of
the funding of certain programswithin a site, then
the USA or the LECC should contact the
Executive Office for Weed and Seed and express
those concerns to EOWS. EOWS will take the
appropriate steps to remedy the problem and
communicate the resolution of the issue to the
USAO. USAOs enjoy tremendous support from
Ms. Daniels, aformer USA and the first
Executive Director for the Weed and Seed
Program under President George H. Bush.
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Some USAs expressed concern about the
ethical dilemmas surrounding USAOs
involvement in Weed and Seed. The
subcommittee met with General Counsel of
EOQUSA to identify issues of common concern. As
aresult, new guidance has been promulgated
which was distributed to the USAOs in December
2002. This new guidance should clarify to
USAOsthe appropriate scope of involvement.
Our role traditionally has been to: work directly in
designating aWeed and Seed site; certify official
recognition of asite when appropriate; and serve
on Weed and Seed steering committees (which
may include state and local agencies and
nonprofit organizations). Questions arose as to
how closely aUSAO may work with acharitable
or not-for-profit organization. The Department of
Justice guidance precludes USAOs from
"establishing" non-profit organizations, which are
often the most appropriate vehicle to carry out the
Weed and Seed drategy. USAOs can neither draft
the by-laws nor serve on the board of directors of
not-for-profit organizations. Furthermore, we
should not participate in specific budget decisions
of an organization, including decisions regarding
the expenditure of funds, and the day-to-day
operations of the non-profit organization.
Although USAOSs provide some level of
supervision to the non-profit organizations of the
Weed and Seed steering committees, our
supervision should be broad-based and focused on
the mission of the program consistent with our
law enforcement mission. In practical terms, if a
USAO encounters a situation where one of its
Weed and Seed sitesis not spending funds
appropriately, and its practices arenot in
accordance with the overall mission and srategies
promulgated by the Weed and Seed steering
committee, then the USAO should contact the
program manager at EOWS. USAOs should not
specifically delveinto or veto budget decisions.

If aWeed and Seed site happens to be an
incorporated 501(c)(3), aUSA or aUSAO
representative may not serve on the board of
directors unless, in accordance with state law, the
corporation's articles of incorporation or by-laws

make clear that the USA's fiduciary duty isto the
United States only. Even then, such service must
still be approved by the Deputy Attorney General.

The guidance provides alaundry list of
"permitted activities." It encourages USAOs to do
the fol lowing:

e Speak and meet with interested community
leaders to educate them about Weed and
Seed;

* Provide public information and datisticsto
non-profit organizations and educate them on
therole of federal law enforcement to further
advance the success of the cooperative effort;

» Assist with the formation of the Weed and
Seed Steering Committees. USAS
involvement is vital to encouraging
community leaders, law enforcement
officials, service providers, and residents to
cooperate, form partnerships, and to serve on
the steering committee.

» Serveaschair or co-chair of the Weed and
Seed Steering Committee. As the Weed and
Seed governing body, the steering committee
devel ops, monitors, evaluates, and modifies
the Weed and Seed strategy. The committee
hel ps the site develop an appropriate and
consistent strategy for the official recognition
application. At this stage, USAs help ensure
that the Weed and Seed site is a good
investment for funding.

Besidesthe standard role of co-signing letters
of intent for prospective Official Recognition for
applicants, other duties that are not so obvious but
equally important include:

* Requeging technicd assistance from EOWS
for sites that are experiencing difficulties;

» Flaggingissues for EOWS to review and
consider when reviewing funding
applications,

Informing EOWS of site implementation
difficulties to enable EOWS or OJP to take
appropriate action.
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With respect to suspected improprieties, USAs
should not act on behalf of EOWS. This new
guidance should be reviewed carefully by all
USAs and LECCs and, possibly, the Weed and
Seed Steering Committees. All parties will then
have abetter and clearer understanding of the role
of the USAOQ, as established by OJP, EOWS and
EOUSA.

IV. Anti-Terrorism Task Forces (ATTF)

After the events of September 11, 2001, each
USA was ordered by Attorney General Ashcroft
to form an Anti-Terrorism Task Force (ATTF).
The ATTF is another example of the importance
of combining the law enforcement leader role and
the community leader role. The ATTF's primary
purposeis to integrate and further coordinate anti-
terrorism activities in the field with the
community outreach components.

The ATTF's purpose is one of information
dissemination, and it is intended to be the primary
conduit for information between federal law
enforcement and our local and state partners. One
way to ensure a strong community partnership is
for the ATTF to establish defined coordination
with the governor of each state, as well asthe
mayors of all major citiesin our districts. The
ATTFsaso provide the opportunity for the
USAOs to reach out to the leaders of the state's
utilities, hospitals, and emergency organizations
such as the American Red Cross to ensure that
thereis coordination in the event of aterrorist
attack. Through the work of the ATTF, we
identify our most vulnerable geographic and
critical infrastructures, and are given the
opportunity to learn which officials are in charge
of these sites. If thistype of community outreach
is started long before aterrorist attack, the role of
the USA O will become much clearer if a disaster
strikes.

The USA hasthe ability through the ATTFs
to develop aworking relationship with elected
officials prior to a catastrophic event. This
relationship iscritically important according to
trainers in emergency preparedness. In the event

of an attack or mass disaster, the citizens of
America should see aunited front from their
federal, state, and local government leaders.
Relationships count and if terrorists attack
American soil again, the USA, through the ATTF,
has established plans in place to communicate and
to respond to future acts. Reaching out to the
community, particularly other government
leaders, through our ATTFs should be aforegone
conclusion.

V. Office of Justice Programs and Grants

Thereislittle written in the United States
Attorney's Manual about the Office of Justice
Programs (OJP). See USAM 1-2.305. Why is it
important to have a working knowledge of OJP
and the grant opportunities that OJP offersto our
local and state partners? USAOs are viewed in
many communities as the "voice" of the
Department of Justice. Many of our local and
state law enforcement partners rely heavily on
grants from the Justice Department to fund
equi pment, new hires, technology, overtime
projects, and even their community policing
efforts. It iscommon for apolice department to
ask USAOsabout the Local Law Enforcement
Block Grants, Weed & Seed grants, or PSN
grants. Local law enforcement view the USAs as
being "in the know" about government funding
opportunities. If your officeis able to assist local
law enforcement with grant issues, which may be
as simple as pointing them in the right direction
for a contact person, those law enforcement
agencies will view your actionsas a sign of true
partnership and commitment.

The Office of Justice Programs provides
federal leadership in developing the nation's
capacity to prevent and control crime and
delinguency, improving the criminal and juvenile
justice systems, increasing knowledge about
crime and related issues, and assisting crime
victims. The Assistant Attorney General and five
bureau heads work together with line staff to
ensure that OJP policies and programs reflect the
priorities of the President, the Attorney General,
and Congress. For athorough overview of OJP
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and to learn more about the five bureaus--Bureau
of Justice Assistance (BJA), Bureau of Justice
Statistics (BJS), National Institute of Justice
(N1J), Office of Juvenile Justice and Delinquency
Prevention (OJJDP), and the Office of Victims of
Crime (OV C), go to http://www.oj p.usdoj.gov.
The website also describes the other offices which
administer major programs: Corrections Program
Office (CPO); Drug Courts Program Office
(DCPO); Violence Against Women Act Office
(VAWO); Office of Stateand Local Domestic
Preparedness Support (OSLDPS); Office of
Police Corps and Law Enforcement Education
(OPCLEE); American Indian Alaskan Native
Affairs Office (AI/AN); and Executive Office for
Weed and Seed (EOWS).

It is helpful to our local partners when
USAOs understand the difference between the
types of funding available through OJP and
publicize grant opportunities to our partners.
There are two main categories: formula grants and
discretionary grants. Formula grants are awarded
to state and local governments based on a
predetermined formula that might be based upon a
jurisdiction's crimerate, population, or other
factors. Discretionary grants are awarded on a
competitive basis to public and private agencies
and private non-profit organizations. There are
strict deadlines for the grant opportunities so
forwarding information to our local partners as
soon as we receive notification is great outreach.

The Victim Assistance and Victim
Compensation grant programs are funded through
the Crime Victims Fund, which isderived from
fines, penalty assessments, and bail forfeitures
collected from federal criminal offenders, not
from taxpayers. The United States Attorneys
Community Page is another website with helpful
community information. It states, "Over the past
three years, the $1.6 billion deposited into the
Crime Victims Fund has been returned back to
communities in the form of much needed
community outreach programs and support.” The
financid litigation units (FLUs) of USAOs areto
be commended for their hard work and dedication

in securing additional funds from criminal
defendants to ensure our victims are receving
some compensation for their suffering.

LECCsand Victim Witness Coordinators are
on the front lines of the grant work in USAOs. It
is beneficial to our state and local partnersif our
LECCsand Victim Witness Coordinators are
knowledgeabl e about the grants process. One of
their responsibilities should beto share grant
information with respective community and local
government partners, either through newsletters,
e-mail communication, or during public speaking
engagements.

USAs receive copies of Grant Award
Announcements from the OJP's Office of
Congressional and Public Affairs on aregular
basis. Depending upon the nature of the grant, the
amount of the grant and, particularly, if itis
funding a district priority, the USA may chooseto
issue a press release or even hold a press
conference to announce the grant award. This
should be coordinated with the Office of
Congressional and Public Affairs. There are
tremendous benefitsto everyoneinvolved--the
grant recipients are receiving much needed
resources for promising programs, and the
Department of Justice isable to extol the virtues
of effective crime prevention programs and
demonstrate a true commitment to our state and
local partners.
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V1. Conclusion

It isthe hope of the LECC/VW/Community
I ssues Subcommittee of the AGAC that USAs and
those who work in USAOs will view therole as
law enforcement leader and community leader as
one and the same. We have been given the toadls,
the privilege, and opportunity to truly make a
difference. Will we?
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An Update on Restitution Issues

Catharine M. Goodwin
Attorney-Advisor
Executive Office for United States Attorneys

I. Brief summary of the MVRA and
subsequent restitution legislation

The Mandatory Victims Restitution Act of
1996 (MVRA) was the most significant change
to the federal restitution statutes since the Victim
Witness Protection Act of 1982 (VWPA), which
it amended. The MVRA was actually Title Il of
the Antiterrorism and Effective Death Penalty
Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214
(1996).

The MVRA was effective April 24, 1996. Its

enactment clause stated that it "shall, to the extent
constitutionally permissible, be effective for
sentencing proceedings in cases in which the
defendant is convicted on or after the date of
enactment of this Act [April 24, 1996]." Section
211 of Pub.L. 104-132. Most circuits and
Department of Justice policy agree that any
substantive provisions of the MVRA, i.e. those
that would make the amount of restitution
imposed larger, are applicable only to offenses
completed on or after the date of enactment of the
Act, while al procedural provisions are
applicable to convictions on or after the
enactment of the Act. See, e.g., U.S. v. Siegel, 153
F.3d 1256 (11th Cir. 1998). However, in the
Seventh and Tenth Circuits, the entire Act is
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effective to all convictions &ter its enactment,
because those circuits find that the MVRA is
primarily compensatory rather than punitive in
nature, and thus exempt from any restrictions of
the ex post facto clause. See, e.g., U.S. v.
Newman, 144 F.3d 534 (7th Cir. 1998); U.S. v.
Nichols, 169 F.3d 1255 (10th Cir. 1999).

Asfor imposition and enforcement, the
MV RA significantly amended the primary
restitution statutes of the VWPA, 18 U.S.C.
88 3663 and 3664 (all § symbolsrefer to Title 18
unless otherwise indicated), and particularly
enlarged the provisions in 8 3664. New § 3664
provisions include those regarding the
postsentencing discovery of new losses, delay of
the determination of restitution for ninety days,
and third party victim-compensation provisions.
The MVRA also amended the debt collection
statutes, 88 3572-3574 and 3612-3615, to make
them equally applicable to collection of
restitution and fines, and clarified that a
restitution order laststhe later of twenty years
from judgment or release from imprisonment
(8 3613(b)). The Department also began apolicy
of collecting restitution for private victimsin the
wake of the MV RA, which has widened the
responsbility of the Financid Litigation Units
substantially.

The MVRA added other provisions that
would result in a greater amount of restitution
being impaosed than before. Most obvioudy, it
created new 8 3663A, which mandates restitution
for most federal crimes (i.e. violent crimes and
Title 18 property crimes). The MVRA aso
provided, for the firg time, a definition of a
victim; a person "directly and proximatdy
harmed" by an offense, for both discretionary
(8 3663) and mandatory (8 3663A) restitution.
This may eventually change slightly the analysis
of the scope of harm for an offense, withits
reference to the concepts of "proximate cause"
and "reasonably foreseeable" harm. The MVRA
did not, however, change the listingin § 3663
(and replicated into new § 3663A) of harms that
are compensable with restitution. (Physical injury

thus may still be required for psychological
treatment to be compensable - unless courts
conclude such harms are “ proximately” caused, or
otherwise compensable under § 3664(f)(1)(A), as
discussed below.)

Perhaps the most significant amendment to
the restitution statutes in MV RA was the addition
to 8§ 3664 of aphrasethat previoudy had only
occurred in mandatory restitution statutes for
specific Title 18 offenses. The MVRA added
8§ 3664(f)(1)(A), that provides: "In each order of
restitution, the court shall order restitution to each
victim in thefull amount of each victim's losses as
determined by the court and without consideration
of the economic circumstances of the defendant,”
(emphasis added). Prosecutors should urge courts
to utilize this provision in supporting restitution
orders.

There have been some gatutory amendments
regarding restitution since the MVRA.. In 1998,
Congress passed the Deadbeat Parents Act of
1998, that amended the Child Support Recovery
Act, 18U.S. C. § 228, to darify the mandatory
nature of restitution for past due support
obligations (it changed the outdated reference to
§ 3663 to § 3663A). In 2000, Congress added a
few mandatory restitution provisons for specific
offenses: 8 1953 for human trafficking; and 21
U.S.C. 88 853(q) and 856 for methamphetamine
and other drug labs (see each provision for
varying descriptions of the kinds of restitution
authorized).

I1. Two distinctly different types of restitution
orders

There are two "types' of restitution orders:
that which isimposed as a separate sentence (with
alife of its own), and that which isimposed only
as a condition of supervision (with alife
coexistent with supervision by the court).

A. Restitution imposed as a separate sentence

There are several ways statutory language
confirms that restitution imposed pursuant to a
restitution statute is a separate sentence.
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Restitution is"in addition” to the rest of the
sentence, pursuant to 18 U.S.C. § 3663(a)(1)(A).
It isafinal sentence under 18 U.S.C. § 3572(c),
and the defendant is "sentenced” to pay afineor
other monetary penalty, including restitution,
pursuant to various provisions, including 18
U.S.C. § 3571(a). Case law confirms that the
obligation to pay restitution is separate from the
existence of aterm of supervision. See, e.g., U.S.
v. Rostoff, 164 F.3d 63 (1st Cir. 1999).

Mandatory restitution is when the court
must impose restitution for the full amount of
harm to identifiable victims of the offense,
without consideration of the defendant's ability to
pay. Mandatory restitution is required for the
offenses listed in 18 U.S.C. 8 3663A(c) (crimes
of violence as defined in 18 U.S.C. § 16;
tampering with consumer products under 18
U.S.C. § 1365; and all property offenses under
Title 18). Restitution is also mandatory for
specific offenses: sexual abuse (18 U.S.C.

§ 2248, for offenses at 18 U.S.C. 8§ 2241-2245);
sexual exploitation of children (18 U.S.C.

§ 2259, for offenses at 18 U.S.C. 8§ 2251-2258);
domestic violence (18 U.S.C. § 2264, for
offenses at 18 U.S.C. §8 2261-2262);
telemarketing fraud (18 U.S.C. § 2327, for
offenses at 18 U.S.C. 88§ 1028-1029 and 18
U.S.C. 88 1341-1345); child support cases (18
U.S.C. § 228); peonage, slavery, and human
trafficking (18 U.S.C. § 1953, for offensesin
Title 18, chapter 77); methamphetamine labs (21
U.S.C. §853(q)); and drug manufacturing
operations (21 U.S.C. § 856). Some of the
specific-offense restitution statutes contain their
own liging of what kinds of harms are
compensable asrestitution.

Discretionary restitution is a sentence of
restitution for which the court must consider both
the harm to the victims of the offense and the
defendant's financial resources, in deciding
whether to impose restitution (18 U.S.C.

§ 3663(a)(1)(B)(i)). However, if the court
decides to imposerestitution, it should be
imposed for the "full amount of the victims

harms," just as for mandatory restitution (18
U.S.C. 8§ 3664(f)(1)). The following offenses,
listed in 18 U.S.C. § 3663(a)(1)(A), are eligible
for discretionary restitution: dl Title 18 offenses
not listed in 8 3663A; drug offenses, with or
without identifiable victims; and air piracy under
Title 49.

B. Restitution imposed solely as a condition of
supervision

Although any restitution sentence imposed
pursuant to a restitution statute is a mandatory
condition of probation (18 U.S.C. § 3563(b)(2))
and a discretionary condition of supervised
release (18 U.S.C. § 3583(d)), restitution may be
imposed solely as acondition of supervison. This
isavailable for any offense, but should only be
utilized where a sentence of restitution is not
otherwise available. For example, Title 31
offenses are not listed as being eligible for
restitution to be imposed as a sentence under any
restitution statute. Restitution could, however, be
imposed solely as a condition of supervision for
these offenses. See, e.g., U.S. v. Dahlstrom, 180
F.3d 677 (5th Cir. 1999); U.S. v. Bok, 156 F.3d
157 (2d Cir. 1998).

The statutory authorization of such restitution
states: "The court may provide, as further
conditions of a sentence of probation ... that the
defendant ... (2) make restitution to a victim of the
offense under section 3556 (but not subject to the
limitation of section 3663(a) or 3663A(c)(1)(A)).
..." 18 U.S.C. 8 3563(b)(2)(emphasis added).
"Discretionary conditions" of probation are cross-
referenced at 18 U.S.C. § 3583(d) asa
discretionary condition of supervised release. The
excepted provisions pertain to offenses eligible
for discretionary and mandatory restitution
sentences.

Such restitution is discretionary, in that the
defendant's finances are a consideration, and it
must otherwise conform to criteriafor restitution
regarding victims and harms, i.e., it must be
imposed for harm caused by the offense to victims
of the offense, for harms that are statutorily
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compensable asrestitution. See, e.g., U.S. v.
Cottman, 142 F.3d 160 (3d Cir. 1998); U.S. v.
Khawaja, 118 F.3d 1454 (11th Cir. 1997).

Again, thiskind of restitution should only be
imposed where the offense of conviction is not
eligible for restitution as a separate sentence,
because the obligation to pay such regitution
expireswith the supervision term.

I11. How long do restitution orders last, and
who enforces them?

A. Restitution imposed as a separate sentence

For all restitution sentences imposed post-
MVRA (i.e. convictions on or after April 24,
1996), it is undisputed that the restitution
obligation lasts for the later of twenty years or
twenty years after rel ease from imprisonment,
based on the following two statutory provisions
(aswell astherepeal of 18 U.S.C. § 3663(f)): (1)
18 U.S.C. §3664(m)(1)(A)(i), whichis
substantially the same as the (repealed) pre-
MVRA provision 18 U.S.C. § 3663(h)), and
provides: "An order of restitution may be
enforced by the United States in the manner
provided for in subchapter C of chapter 227 and
subchapter B of chapter 229 of thistitle; or (ii)
by all other available and reasonable means;" and
(2) 18 U.S.C. § 3613(b), unchanged by the
MVRA, which isin the part of Title 18
referenced above (subchapter B of chapter 229),
that provides: "The liability to pay afine shall
terminate the later of 20 years from the entry of
judgment or 20 years after the release from
imprisonment of the person fined, or upon the
death of the individual fined." Thisisapplicable
to restitution as well, pursuant to 18 U.S.C.

§ 3613(f). The MVRA also removed asource of
previous confusion on the life of arestitution
order (see below) by repealing former § 3663(f).

In most circuits, the result is the same for
pre-MVRA sentences (i.e. convictions prior to
April 24, 1996), based on (now repealed) 18

U.S.C. § 3663(h): "An order of restitution may be

enforced (1) by the United States (A) inthe
manner provided for the collection and payment

of finesin subchapter B of chapter 229 of this
title; or (B) in the same manner as ajudgment in a
civil ection." See e.g., U.S. v. Rostoff, 164 F.3d 63
(1st Cir. 1999); U.S. v. Berardini, 112 F.3d 606,
611 (2d Cir. 1997); U.S. v. Payan, 992 F.2d 1387
(5th Cir. 1993). However, there were afew cases
in the 4th, 6th, and 10th circuits that were
sometimesinterpreted to hold that restitution
expired at the end of supervision or in five years,
based on (now repealed) 18 U.S.C. § 3663(f). See
U.S. v. Diamond, 969 F.2d 961, 969 (10th Cir.
1992); U.S. v. Joseph, 914 F.2d 780, 786 (6th Cir.
1990); U.S. v. Bruchey, 810 F.2d 456, 459-60 (4th
Cir. 1987).

When redtitution is imposed as a separate
sentence, it can be enforced during incarceration
of the defendant by the Bureau of Prisons case
manager (through the Inmate Financial
Responsibility Program), by the Financial
Litigation Unit (FLU) of the U.S. Attorney's
Office, and by the court. During supervison, it
can be enforced by the probation officer (on
behalf of the court), by the FLU, and by the court.
After supervision, it can be enforced by the FLU
and by the court.

B. Restitution imposed solely as a condition of
supervision

Restitution imposed only as a condition of
supervision necessarily expires with the
supervision term. Note, however, that such
restitution should not be terminated whenever the
supervision is modified, extended, or vacated and
reimposed, and the court should rearticul ate the
obligation to pay restitution for clarification
purposes at such proceedings. When restitution is
imposed solely as acondition of supervison, it
can be enforced only during the period of
supervision, by the probation officer (on behalf of
the court), the FLU, and by the court.
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V. Selected case law update

More cases join the landslide prohibiting
"delegation” to the probation office of the
respong bility of setting a payment schedule
and/or requiring that the court set a payment
schedule for the payment of restitution or fines:
U.S. v. Davis, 306 F.3d 398, 424-26 (6th Cir.
2002) (but see Weinberger v. U.S., 268 F.3d 346
(6th Cir. 2001), contra, for pre-MVRA cases);
U.S. v. Overholt, 307 F.3d 1231, 1255-56 (10th
Cir. 2002); and U.S. v. Prouty, 303 F.3d 1249
(11th Cir. 2002). [Note: Hopefully, Congress will
eventually amend 18 U.S.C. §8 3572 and 3664 to
reverse these unintended consequences of the
MV RA that only make enforcement by the
government (and during incarceration) much
more difficult.]

Interesting case analyzing who isa"victim"
of abank robbery: InU.S. v. Moore, 178 F.3d
994 (8th Cir. 1999), the court held that a bank
customer (who did not lose money or suffer
bodily injury in the bank robbery) was
nonetheless a"victim" due to his proximity to the
teller being robbed, and having "looked down the
barrel of agun.” The customer's victim-status
authorized the court's order of restitution to pay
for the customer's expenses in participating with
the investigation and prosecution of the case
under 18 U.S.C. § 3663A (b)(4).

Welcome (and rare) case on what measures
the court can use to order payment of restitution:
InU.S. v. Gallant, 306 F.3d 1181 (1st Cir. 2002),
the court upheld the district court's order that a
condition of defendant's supervised release be
that the defendant surrender certain assets to the
government to be sold for payment of the
restitution imposed. The defendant had argued
that the order was an unlawful forfeiture,
especidly given that government agencies were
victims in the case. [Note: A strong plea
agreement, in which the defendant agreed he
owned certain assets and would take stepsto
make those assets available for restitution,
probably helped support the order. Such an
agreement would assist |ater enforcement, where

known assets exig at the time of the pleal]

Recent, continued confirmation that
restituti on cannot be challenged on a28 U.S.C.
8 2255 motion can be found in U.S. v. Thiele, 314
F.3d 399 (9th Cir. 2002).

V. Q & A's on miscellaneous restitution issues

Q. Under what circumstances, and authority,
might the court increase the amount of
restitution imposed after sentencing?

A. The court might do soif it finds that avictim
has discovered a new loss and had sufficient
reason for not raising it at sentencing,
pursuant to 18 U.S.C. § 3664(d)(5).

Q. Who can notify the court of amaterial change
in the defendant's circumstances? Who has
the responsibility to do so?

A. The defendant, the government, or the victim
may notify the court. The defendant has the
responsibility to do so, all pursuant to 18
U.S.C. § 3664(k).

Q. Under what circumstances, and authority, can
restitution be imposed after sentencing?

A. Redtitution can be imposed after sentencing
pursuant to a ninety-day continuance under 18
U.S.C. 8§ 3664(d)(5).

Q. Could restitution be imposed for aviolation
of supervision? Why or why not?

A. No, because aviolation of supervisionis not
an "offense" for which restitution is
statutorily authorized.

Q. Under what authority can the court require the
defendant to disclose assets not owned by the
defendant, or assets owned by other family
members, and for what purposes?

A. The defendant must disdose (and the court
must consider) the defendant's "resources,” to
include "assets owned or controlled by the
defendant,” under 18 U.S.C. § 3664(d)(3),
and any "assets ... jointly controlled" by the
defendant, under 18 U.S.C. § 3664(f)(2)
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(emphasis added). This disclosureis relevant
to determining some monetary penalties and
to the manner of payment of dl monetary
penalties (presumably at any time).

Q. Under what authority can a court order
payment toward restitution or afine of any
large amounts of funds made available to a
defendant during his or her incarceration, and
when might the court enter such an order?

A. Title 18 § 3664(n) authorizes such an order at
any time during incarceration or, presumably,
even aterward if that is when the court
learns of the receipt of assets.
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Project Safe Homes: An Opportunity
to Focus on Domestic Violence Using

Federal Law

Thomas E. Johnston
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Northern District of West Virginia

I. Introduction: Project Safe Neighborhoods
comes to Northern West Virginia

Project Safe Neighborhoods (PSN) is, at least
to some extent, patterned after successful local
programs like Project Exile in Richmond,
Virginia, which is designed for more urban types
of gun crime: street gangs, gun wielding drug
dealers, drive-by shootings, and street crimein
general. Indeed al of those issues are national
problems and PSN is acarefully and thoughtfully
designed program which should make our cities
neighborhoods safer. While PSN may have had its
originsin local urban programslike Project Exile,

one of the advantages of PSN is the ability of the
U. S. Attorney in each of the ninety-four digtricts
to tailor the program to the needs of the district
each serves.

The Northern District of West Virginiais
different. We have no big cities. The largest city
in the district, Wheeling, has fewer than 35,000
people. Consequently, although we do have
pockets of drug activity which sometimes produce
violence, we do not have the degree of gun and
drug problems more often associaed with more
populated areas.

The general crimerate in our state, including
the Northern District, isrelaively low. For
example, in Crime in the United States 2001,
published by the Federal Bureau of Investigation,
West Virginiaranks in the bottom ten states in the
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murder rate and the bottom fifteen in violent
crime. The high quality of lifein West Virginiais
substantially enhanced by the fact that the crime
rateislow. However, in spite of the low overall
crimerate, the rate of the incidence of domestic
violence in our state, including our district, is
among the highest in the nation according to a
recent sudy by the Centersfor Disease Control,
Survelllance for Homicide Among Intimate
Partners — United States, 1981-1998 (October 12,
2001). Victim advocates estimate that ninety-five
percent of victims of domestic violence are
women.

| have had the opportunity to talk personally
with aimost all of the law enforcement agency
heads in our district, including every sheriff and
many of the police chiefsin the thirty-two
counties of the Northern District of West
Virginia. Local law enforcement is inundated
with calls for domestic violence incidents. As one
police chief said, "Our streetsare really pretty
safe; it isour homes where the violenceis." One
sheriff estimated that seventy percent of his
department's time was spent on domestic cals.

Obviously domestic violence is dangerous
and distressing for the victims. However, it isaso
very hazardous to the law enforcement officers
who respond to the calls. This danger was
tragically illustrated in October, 2002, when a
West Virginia State Trooper, responding with
three other troopers to a domestic violence call,
was shot in the head and nearly killed.

Once we identified domestic violence as a
serious law enforcement issue in our district, it
was necessary to assess the resources available in
order to design a strategy to addressit through
PSN. A portion of this assessment came from the
culture of our date itsdf.

I1. Montani Semper Liberi

The State motto of West Virginiais "Montani
Semper Liberi": Mountaineers are Always Free.
In the view of many West Virginians, an
important part of that treasured freedomis a
belief in the right to keep and bear arms. Indeed,

firearms ownershipis an integral part of the
unique culture of West Virginia. West Virginian's
National Rifle Association estimates that about
eighty-five percent of West Virginia households
have firearms of some kind. Although our citizens
own guns for many reasons, hunting is also an
important part of West Virginia culture. One of
the most anticipated times of the year in our state
is Thanksgiving week deer-hunting season. West
Virginia has the highest percentage of hunters, per
capita, in the country.

This cherished right to own guns brings with
it afamiliarity and respect for firearmsthat is
instilled in many Weg Virginians beginning at a
very young age. Theresult is that a substantial
portion of West Virginia youth know how to
handle, use, and clean, firearms safely and
appropriately at arelatively young age.

Recognizing these important West Virginia
cultural attitudes will play an important part in
designing the deterrent element of Project Safe
Homes (PSH), as will be discussed below.
However, we recognized early on that, because of
those attitudes, there might be a fine line between
law abiding gun owners either supporting this
program or being hostile to it. PSH is not gun
control, but crime control. Therefore, we sought
and received the endorsement of PSH by West
Virginias National Rifle Association.

Gun control advocates often call for tougher
laws, potentially impacting law-abiding gun
owners, as aresult of the activities of individuds
committing crimes with guns. PSN and PSH
actually seek to serve law-abiding gun owners, as
well as all citizens, by cracking down on those
who commit crimes with guns. No new gun laws
have been passed or proposed as aresult of PSN
or PSH. Instead, these programs seek to marshal
new and existing resources in an effort to enforce
existing law.

I11. Federal law and domestic violence

A. Firearm statutes relating to domestic
violence
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Title 18, United States Code, Section 922(g),
makes it unlawful for any person -

* % %

(8) who is subject to a court order that -

(A) wasissued after a hearing of which such
person received actual notice, and at which
such person had an opportunity to participate;

(B) restrains such person from harassing,
stalking, or threatening an intimate partner of
such person or child of such intimate partner
Or person, or engaging in other conduct that
would place an intimate partner in reasonable
fear of bodily injury to the partner or child,;
and

(C)(i) includes a finding that such person
represents a credible threat to the physical
safety of such intimate partner or child; or (ii)
by itstermsexplicitly prohibits the use,
attempted use, or threatened use of physical
force against such intimate partner or child
that would reasonably be expected to cause
bodily injury; or

(9) who has been convicted in any court of a
misdemeanor crime of domestic violence, to
ship or transport in interstate or foreign
commerce, or possess in or affecting
commerce, any firearm or ammunition; or to
receive any firearm or ammunition which has
been shipped or transported in interstate or
foreign commerce.

A person falling under either subsection
(9)(8) or (g)(9) (or any of the other seven
subsections of Section 922(g)) is subject to a
firearms disability. For persons subject to sucha
firearms disability, possession of firearmsisa
federal felony and brings penaltiesidentical to
those for felons in possession. Both subsections
(9)(8) and (g)(9) have been held to be
constitutional. United States v. Bostic, 168 F.3d
718, 722-24 (4th Cir. 1999) (upholding
constitutionality of Section 922(g)(8));

United States v. Mitchell, 209 F.3d 319, 322-24
(4th Cir. 2000) (uphalding constitutionality of

Section 922(g)(9)).

Perhaps the most significant difference
between subsections (g)(8) and (g)(9) isthe
duration of the disability. Like a convicted felon,
a person convicted of a misdemeanor crime of
domestic violence incurs alifetime firearms
disability. On the other hand, subsection (g)(8)
appliesto persons who are " subject to acourt
order", indicating apresent disability which is
dependent upon the existence of a qualifying
protection order, lasts only during its pendency,
and ends when the order is no longer in effect.

Each of the disabilities related to domestic
violence is subject to various noteworthy
qualifications and issues.

Section 922(g)(8)

In order for the protection order to qualify
under Section 922(g)(8), it must meet several
conditions. First, the order must have been issued
after the defendant had actual notice of a hearing
and an opportunity to participate in that hearing.
18 U.S.C. §922(9)(8)(A). Thus, the notice must
actually be given but the defendant’s participation
in the hearing is not necessary. All that is required
is that the defendant have the opportunity to
participate and that the hearing be held.

Second, the order must contai n language
restraining the one or more of the enumerated
behaviorsin Section 922(g)(8)(B) and either the
finding set forth in subsection (g)(8)(C)(i) or the
prohibition found in subsection (g)(8)(C)(ii),
supra. The languagein the order need not be
identical to the statutory language. See Bostic,
168 F.3d at 722 (" The Order's directive that
Bostic 'shall refrain from abusing. . . .'
unambiguoudy satisfies subsection (C)(ii)'s
requirement that the court order prohibit the use,
attempted use, or threatened use of physical
force.")

Asused in Section 922(g)(8), an "intimate
partner" means a current or former spouse, a
person with whom the defendant has a common
child or a person with whom the defendant has, at
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any time, cohabited. 18 U.S.C. § 921(a)(32).

Most protection orders are entered by state
courts. In West Virginia, there is aFamily Court
system and the protection orders are forms
approved by the West Virginia Supreme Court of
Appeals. Although not required for the
application of Section 922(g)(8), it is helpful if an
otherwise qualifying protection order contains a
warning about the federa firearms disability.
While ignorance of thelaw is no excuse, it makes
aplausible argument for jury nullification.

Finally, Section 922(g)(8) does nat apply to
law enforcement or military personnel in
possesson of government issued firearms while
they are on official duty. 18 U.S.C. § 925.

Section 922(g)(9)

A "misdemeanor crime of domestic violence'
is an offense which isa misdemeanor under either
federal or state law and

has, as an element, the use or attempted use of
physical force, or the threatened use of a
deadly weapon, committed by a current or
former spouse, parent, guardian of the victim,
by a person with whom the victim sharesa
child in common, by a person who is
cohabiting with or has cohabited with the
victim as aspouse, parent, or guardian, or by
aperson similarly situated to a spouse, parent,
or guardian of thevictim.

18 U.S.C. §921(a)(33)(A)(ii). Interestingly, the
class of potential victims under subsection (g)(9)
is broader than under (g)(8) in that it includes
children.

It has been held that convictions occurring
prior to the enactment of Section 922(g)(9) are
valid predicates to its goplication. United States v.
Mitchell, 209 F.3d 319, 322-23 (4th Cir. 2000).
The possession must simply occur after the
conviction.

The defendant need not be convicted of a
crime called "domestic violence". Instead, the
crime of conviction must include, asan element,

the use or attempted use of physical force, or the
threatened use of a deadly weapon, which was
committed against one of the specified classes of
persons as afactual matter. For example, the First
Circuit upheld the use of a misdemeanor
conviction for general assault and battery as a
predicate for prosecution under Section 922(g)(9),
even though the statute did not require a
relationship between the parties. United States v.
Meade, 175 F.3d 215, 219 (1st Cir. 1999).

There are several qualificationsto such a
misdemeanor conviction of domestic violence.
The defendant must have had counsel or
knowingly and intelligently waived the right to
counsel. 18 U.S.C. § 921(a)(33)(B)(i)(1). Further,
the person must have been convicted by ajury or
knowingly and intelligently waived the right to a
jury trial as aresult of aguilty pleaor otherwise.
However, thejury trid requirements apply only to
convictions in jurisdictions where the defendant
was entitled to ajury trial for such an offense. 18
U.S.C. § 921(a)(33)(B)(i)(I1). Finally, a
conviction will not qualify if it has been
expunged, set aside, pardoned, or the person's
civil rights have been restored, unlessthe
expungement or other such document specifically
maintains the firearms disability. 18 U.S.C.

§ 921(a)(33)(ii).

There is no exception to the application of
Section 922(g)(9) for law enforcement or military
personnel.

B. Other legal issues and resources

Although they are no firearms gtatutes per se,
there are other federal laws rdating to domestic
violence which we expect will form the basis of
prosecution under PSH. These statutes proscribe
interstate domestic violence, 18 U.S.C. § 2261,
interstate stalking, 18 U.S.C. § 2261A, and
interstate violation of a protection order, 18
U.S.C. § 2262. The aforesaid statutes are
particularly useful in border areas of states and
especialy in northern West Virginia, where we
have two "panhandles’ or narrow areas bordered
by at least two other states.
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Be careful with the definitions of the terms
"firearms" and "interstate”, in the various federa
domesti ¢ violence statutes, as they often have
different definitions statute to statute or even
subsection to subsection.

Finally, although the foregoing firearms and
interstate domestic violence statutes are the
primary legal toolsfor PSH, they are not the only
laws under which charges may or will be brought
within this program. We will prosecute other
types of charges, especially firearms violations,
even when these statutes are not applicable, if
there is a domestic violence context to the case.
We are also mindful of the priorities of the
Attorney General for Project Safe Neighborhoods
and recognize that there are other firearms crime
issuesin our jurisdiction, including trafficking.
Therefore, domestic violence cases are the
primary, but not exclusive, focusin PSH, and we
are certainly committed to prosecuting other types
of firearms cases asthey arise, including felonsin
possession, stolen firearms, Section 924(c) cases,
and cases arising from false applications for
firearm purchases that are forwarded to the
National Instant Check System, among others.

IV. The role of the victim advocate

Because domestic violence is such acomplex
issue, the role of the domestic violence victim
advocate is crucial. Victim advocates are trained
in the dynamics of violent relationships, and
therefore, are empathetic, and well equipped to
assist with the various emotional issues with
which the victimis faced. Often victim advocates
become the support system that a battered woman
may not have from her family or friends.

Victim advocates assist the victim in dealing
with the court system, including providing
assistance with completing paperwork necessary
for abtaining protection orders. They often attend
hearings with victims who may otherwise be too
intimidated to attend, knowing their abuser will
be present.

Victim advocates are extremely
knowl edgeabl e of the various resources available

to battered women, and when the victim becomes
more knowl edgeabl e, they become more
empowered. This knowledge may assst themin
their attempt to leave the abusi ve rel ationship. It
may also assist them in reaching out to entities
and programs they never even knew were
available to provide assistance.

We provide training to the victim advocates
in our district to better apprise them of federa
law, heighten their awareness of PSH, and assist
them in case development and referrd for federal
prosecution. Training victim advocates has a
direct impact on victims of domestic violence. A
victim advocate working at a domestic violence
shelter in rural West Virginia states, "Project Safe
Homes has brought awareness and attention to the
firearms issue with advocates and victims"

Project Safe Homes is designed to be, among
other things, a useful tool in reducing many of the
obstacles victims face when leaving a violent
relationship. The fear of retaliation can be
lessened when the victim knows that if their
abuser has been convicted of domestic violence or
isunder a qualifying order of protection, and
possesses a firearm, they face significant timein
prison.

Finally, it is extremely helpful to PSH that
our office has aformer victim advocate serving as
Victim/Witness Coordinator. Her background and
skills have been very hepful inworking with
victims, some of whom are reluctant to participate
in acriminal proceeding. Moreover, she has been
very helpful in building bridges from an office
filled with prosecutorsto the world of victim
advocates and socid workers. Building
relationships between such diverse groupsis the
essence of effective partnerships.

V. Project Safe Homes: The two-fold strategy

The essential PSH strategy is built upon
prosecution and outreach. As was demonstrated in
Project Exile, the two approaches complement
one another and the two operating together are
more effective than either individually.
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Internally, our office ingtituted new firearms
prosecution guidelineswhich provide for a broad
range of prosecutions, and a limited range of
cases for declination. PSH involves acommitment
from the outset to vigoroudy prosecute firearms
cases, particularly those directly or indirectly
related to domestic violence. PSH will include
prosecutions under the statutes discussed above,
and it will also include prosecution of cases
where there is a domestic violence context to the
case, but where the only charges available are not
related to domestic violence. For example,
officers may respond to a domestic violence cdl
and the investigation may reveal that the
perpetrator had a firearm and a dishonorable
discharge from the military, a prohibition under
Section 922(g)(6). Under PSH, wewould treat
this case as a domestic violence case and
prosecute it.

Of course, our office cannot prosecute cases
without our law enforcement partners. Asisthe
case hationwide, our federal partner isthe Bureau
of Alcohol, Tobacco, Firearms and Explosives
(ATF). It isimportant to recognize the effort of
the ATF in the devel opment and implementation
of PSH. The ATF leadership in the Louisville
Field Division and within our district embraced
the program and purposes of PSH, and they have
worked tirelessy to investigate a greater volume
of cases as aresult of PSH. The cooperation and
assistance of state and local law enforcement, by
referring cases and working with us for
prosecution, is essential to this effort. Therefore,
we have gone to considerable lengths to reach out
to state and local law enforcement in order to let
them know that this programis a priority and that
it offers substantial opportunities to get offenders
off the street and behind bars. We have already
begun providing training to local law enforcement
on PSH and federal firearmslaws. We will
continue to providethat training in both group
meeting and roll call settings.

We have made a special effort to reach out to
domestic violence shelters and advocacy groups
to assist usin this program. There are seven active

domestic violence programs providing various
servicesto victimsin our district. At the state
level, the directors of each of these programs sts
on the board of directors of the West Virginia
Coalition Against Domestic Violence (Coadlition),
an organization whose functions include
supporting the local programs by providing
various forms of assistance, aswell as
governmental relations. Because these local
programs often are the first contact the victims
have with the combined criminal justice and
victim services system, they are in aunique
position to assist in PSH.

All of these efforts are designed to raise
awareness of the existence of the federal laws, our
willingness to vigorously prosecute cases under
those laws, and the potential penalties, in order to
encourage referral of appropriate cases for federal
prosecution through PSH.

Our efforts at increased prosecution are
aready producing results. In 2002, our office
doubled the number of defendants indicted on
firearms chargesin 2001. However, we recognize
that increased prosecution is but one very early
indicator in this type of program, and
demonstrates only that a serious commitment has
been made by our office. Ultimately, the goal isto
reduce the overall incidence of domegtic violence
and gun crimein our district. The strategy for the
accomplishment and measurement of that goal
will be designed in the near future by the West
Virginia Statistical Analysis Center, the Research
Partner grantee for our program.

The second part of our grategy is outreach to
the community. Our Community Outreach
grantee, not surprisingly, isthe Coalition. We
have devel oped a good working rel ationship with
the Coalition and its Team Coordinator, Sue
Julian. The Coalition has hired apublic relations
firm to assist in refining our message and,
importantly, devel oping the best means by which
to get that message out.

The overall outreach strategy is currently in
development, but the essential message will be:
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"If you beat your wife or girlfriend, youwill lose
your guns, al of them, for life." In West Virginia,
the prospect of 1osing one's guns has the potential
to be apowerful deterrent, and is designed to have
the effect, combined with the substantial threat of
prosecution, of preventing at least some potential
domestic violence incidents.

In the end, the goal of Project Safe Homes is
to demonstrably reduce domestic violence and
gun crimein the Northern District of West
Virginia and thereby make thelives of women
and children, the work of police officers, and the
homes of thedistrict safer.
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I. Introduction

Computers, theinternet, e-mail, cell phones,
and other technological advances, have succeeded
in making our lives easier and our workers more
efficient, but have aso unintentionally created a

medium in which criminals can reach large
groups of victims with the stroke of akey. Large
scale fraud cases are complicated enough without
having to deal with the multitude of issues that
arise when the victim population consists of
hundreds or thousands of people who reside
throughout the country. However, careful
planning and a coordinated multi-agency effort
can avoid many of the cumbersome problems
associated with large victim populations. The
purpose of this article is to identify tools and
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