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Putting Bite Into Federal Employment
Discrimination Law: Litigation
Strategies After the No FEAR Act

Nina Y. Wang
Assistant United States Attorney
District of Colorado

l. Introduction

In August 2000, Marsha Coleman-Adebayo,
an African-American senior manager at the
Environmental Protection A gency (EPA),
prevailed, in part, in an employment
discrimination lawsuit against the agency.
Although it did not find any discrimination based
on physical disability or retaliation, the jury
awarded Ms. Coleman-Adebayo a $600,000
verdict against the EPA on claims for race and sex
discrimination. The legacy of this lawsuit,
however, isthe legislation it spawned.

On October 1, 2003, the Notification and
Federal Anti-Discrimination and Retaliation Act
(No FEAR Act) took effect, Pub. L. No. 107-174,
116 Stat. 566 (2002), ushering in a new chapter in
American civil rightslaw. It is clear that the
objective of the No FEAR Act isto bring bite
back to federal employment discrimination law,
i.e., to make federal managers and agencies more
accountable to their employees when all egations
of discrimination, retaliation, and harassment are
made. Experience will demonstrate whether or not
the law deters actual discriminatory behavior. In
the short term, however, attorneys for the United
States must adjust their practice to account for the
new requirements of the No FEAR Act and to
assist federal agenciesin navigating through the
law's various requirements in making litigation
decisions.

This article will address three main topics.
Firg, the substantive provisions of the No FEAR
Act will be presented. Second, the impact on
pretrial strategies, including motions and
discovery, will be considered. Finally, the
discussion will turn to the implications of the No
FEAR Act upon settlement and trial. Each of the
last two sections will include some practical
pointers for D epartment of Justice (D epartment)
attorneys defending federal agenciesthrough the
litigation process.

I1. Substantive provisions of the No FEAR Act

There are three main components of the No
FEAR Act: (1) employee notification; (2)
reimbursement of judgments and settlements; and
(3) reporting both to Congress and to the public.
First, federal agencies are affirmatively required
to notify their employees and applicants of their
rights and protections under federal anti-
discrimination statutes and whistleblower
protection acts. No FEAR Act § 202. It is not
sufficient for afederal employer to hang an Equal
Employment Opportunity (EEO) poster up in the
breakroom. Rather, the agency must also post the
rights and protections provided by federal anti-
discrimination and whistleblower protection laws
on itsinternet site. 1d. at § 202(b). Furthermore,
federal agencies must also train current employees
not only about the existence of federal anti-
discrimination and whistleblower protection
programs, but also about their rights and remedies
under such laws. Id. at § 202(c).

Second, federal agencies are required to
reimburse the Judgment Fund within a reasonable
time for judgments, awards, and settlements made
to any federal employee, former federal employee,
or applicant for federal employment, in
connection with a lawsuit brought under the
federal anti-discrimination and whistleblower
laws. 1d. at § 201(b). Those reimbursements may
not be made out of funds appropriated for
enforcement, nor may the agency jeopardize its
mission through reductions in force or furloughs
in order to compensate for the reimbursements. 1d.
at § 102(6)(B).

Third, each year, the agencies must submit to
Congress, the Attorney General, and the Equal
Employment Opportunity Commission (EEOC),
an annual report that states: (1) the number of
cases arising under each type of anti-
discrimination and/or whistleblower law; (2) the
status or disposition of each of those cases; (3) the
amount of reimbursement, separately identifying
the aggregate amount of attorney's fees; (4) the
number of employees disciplined for
discrimination, retaliation, or harassment; (5) the
total number of administrative complaints pending
against the agency in the fiscal year and the total
number of complaints where the agency did not
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complete an appropriate EEO investigation within
180 days; (6) a detailed description of the policy
implemented by the agency to discipline its
employees for discrimination, retaliation, or
harassment; and (7) an analysis of trends and data.
Id. at § 203(a). The first report must also include
datafor each of the items delineated for the
previous five years, if available. Id. at 8 203(b).

There are aso other provisions of the No
FEAR Act that do not have specific ramifications
upon current litigation strategies. For instance, the
law authorizes several studies. The General
Accounting Office (GAO) is tasked with
conducting a study relating to the effects of
eliminating the exhaustion of administrative
remedies requirement that now is a prerequisite to
filing a formal complaint with the EEOC and a
discrimination lawsuit in federal court. Id. at
§206(a)(1). The GAO isalso charged with
studying whether there are methods to ascertain
the personnel and administrative costs incurred by
the Department in defending discrimination suits,
id. at § 206(b)(1), the effects of the reimbursement
requirements on the operations of federal
agencies, id. at § 206(c)(1)(A), and the costs of
compliance to the Department of the Treasury, id.
at § 206(d).

In addition, federal agencies are required to
post data on their public Web site regarding the
total number of complaints, as opposed to the
number of federal cases referred to in § 203, filed
with the agency within the fiscal year; the number
of individualsfiling those complaints; the number
of individuals who filed two or more complaints
in afiscal year; the number of complaintsfor each
alleged basis for discrimination; and the length of
time it took the agency to process such
complaints. 1d. at 8§ 301(b). While these various
sections may not have the immediate effect upon
federal agencies as the notice or reimbursement
requirements, they do underline Congress intent
to make the discrimination complaint process
more streamlined and transparent to both agency
employees and the public.

The Office of Personnel Management (OPM)
was tasked with creating regulations to carry out
the No FEAR Act's reimbursement provisions. 69
Fed. Reg. 2997 (Jan. 22, 2004) (to be codified at 5
C.F.R. § 724.101 et seq.). The EEOC separately
issued implementing rules under the No FEAR
Act regarding the posting of EEO complaint
processing data. 69 Fed. Reg. 3483 (Jan. 26,
2004) (to be codified at 29 C.F.R. 8 1614.701 et
seq.). Asof thewriting of this article, the OPM
and EEOC are respectively soliciting comments to
the interim rules. Because both agencies are still

in the process of gathering comments, the rules
are subject to change based on the public
comments received. Nevertheless, the interim
rules provide valuableinsight into the
interpretation of the No FEAR Act and its
possible ramifications on the defense of
employment discrimination lawsuits.

I11. Impact of the No FEAR Act upon pretrial
litigation

Because of the ultimate responsibility of an
agency to bear the cost of litigation—both through
reimbursement and reporting—pretrial litigation
becomes even more important in the context of an
employment litigation case. Indeed, the most
important phase of pretrial litigation may take
place even before afederal lawsuit isfiled.

A. Administrative proceedings

On amost basic level, the No FEAR Act
eliminates any incentive that the Judgment Fund
may have inadvertently created for a federal
agency to proceed to federal court. Now, afederal
agency isliable for the cost of settlement or
judgment at either the administrative level or the
federal court level. Under the federal anti-
discrimination and whistleblower protection laws,
successful plaintiffs may aso recover costs and
fees associated with the administrative phase and
the federal litigation of their discrimination
complaints. Accordingly, federal agencies should
be encouraged to settle appropriate discrimination
complaints during the administrative process.
Such settlements would benefit the agenciesin
two significant ways. (1) costs and attorneys' fees
associated with a compromise at the
administrative level might be considerably less
than at the federal court level; and (2) the
reporting requirements to Congress, the Attorney
General, and the EEOC that are associated with
the No FEAR Act do not appear to attach to
resolutions reached during administrative
proceedings. In fact, under the interim rule,
complaints that are resolved at the informal stage
of the administrative process are not only exempt
from reporting to Congress, the Attorney General,
and the EEOC, they are also excluded from the
statistics collected and posted on the agency's
internet website about complaints. 69 Fed. Reg. at
3488.

B. Dispositive motions as responsive pleadings

Even if the discrimination complaint cannot
be resolved at the administrative level, the
administrative proceedings are still consequential.
Evidence gathered in the administrative forum is a
critical component of defending a subsequent
federal lawsuit, particularly in the early stages. It
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isimperative for Department attorneys and

AU SAs to encourage thorough administrative
discovery, asthe statements, depositions, and
administrative hearings transcripts in that process
will form the basis of atrial attorney's litigation
strategy. That evidence may be sufficient to allow
the trial attorney to file a dispositive motion as a
responsive pleading, particularly for jurisdictional
or statute of limitations defenses. In turn, some
courts may be amenable to staying discovery upon
defendant's motion when there is a dispositive
motion pending. Aggressive motions practice as
an initial response, particularly if the
administrative record is clear and well-developed,
is now even more desirable than allowing a case
to proceed through discovery, incurring costs and
fees, and then filing a subsequent motion for
summary judgment.

C. Discovery

While Department attorneys and AUSAs are
ultimately responsible for litigation decisions
made during the defense of federal lawsuits, the
No FEAR Act will require more coordination with
the client agencies. On one hand, discovery
should be as complete as possible in order to flesh
out any basis for amotion for summary judgment
and to prepare for trial. On the other hand,
because plaintiff's litigation costs are borne by an
agency, and perhaps a suborganization of that
agency for purposes of appropriations, atrial
attorney must now, more than ever, be sensitive to
the cost of discovery. In order to minimize costs, a
trial attorney may consider not duplicating
depositions taken at the administrative level;
appearing by telephone, instead of in person, at
depositions of less significant witnesses; or
producing documents with the use of CD-Roms
instead of incurring copying charges for multiple
sets of voluminous documents.

IV. Impact of the No FEAR Act upon
settlement and trial

As part of the supplementary information to
the interim rule governing reimbursement, OPM
states that "it is essential that the rights of
employees, former employees and applicants for
Federal employment under discrimination,
whistleblower, and retaliation laws be steadfastly
protected and that agencies that violate these
rights be held accountable." 69 Fed. Reg. at 2997.
OPM further opines that, through the No FEAR
Act, "Congress has created afinancial incentive to
foster a Federal workplace that is free of
discrimination and retaliation." Id.

A. Settlements entered before October 1, 2003
but paid from the Judgment Fund after that
date

As an initial matter, the interim rule, if
implemented, will have an immediate and
unforeseen impact upon settlements that have
already been negotiated. OPM interprets the No
FEAR Act to apply to any payment from the
Judgment Fund, on or after October 1, 2003, for
violations or alleged violations of federal
discrimination laws, federal whistleblower
protection laws, and/or retaliation claims arising
from the assertion of rights under these laws. 69
Fed. Reg. at 2997. Under the terms of thisinterim
rule, agencies are required to reimburse the
Judgment Fund for settlements that were reached
before the effective date of the No FEAR Act, but
that were not fully processed by the Judgment
Fund until after October 1, 2004. For cases that
may have been settled in anticipation of the No
FEAR Act, without the guidance of implementing
regulations, the agencies will face an
unanticipated reimbursement cost of
settlement—a cost that, in reality, may have
significantly affected an agency’s litigation
decisions and willingness to settle. Similarly, for
cases where judgment was entered against a
federal agency before October 1, 2003, but
payment was delayed due to a variety of reasons
(e.g., bifurcation of liability and damage portions
of trials, disputes over attorneys' fees), agencies
will again have the unanticipated requirement of
reimbursement.

B. No FEAR Act as a disincentive to monetary
settlements

Unfortunately, through the No FEAR Act and
the interim rule, Congress has created a long-term
disincentive for monetary settlement or alternative
dispute resolution (ADR). Because reimbursement
and reporting requirements attach whether there is
an admission of liability or not, or whether thereis
a settlement or judgment, an agency has more
incentive than ever to take a case to trial. Thisis
particularly true for underfunded agencies that
now must not only budget for their programs, but
also account for possible settlements and
judgments from lawsuits. Indeed, much of the cost
of litigation for federal agencies has already been
expended once discovery is completed, sincethe
agencies do not directly bear the costs of
Department attorneys or AUSAS.

One way to encourage settlement may be to
enter into an agreement with the plaintiff that
costs and fees associated with settlement
negotiations not be assessed, should the case
either settle or result in judgment against the
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United States. W hile many parties and their
counsel may not be amenable to such an
approach, others may be receptive if they
understand that the alternative is no settlement
discussions at all. Furthermore, the Department of
Justice ill provides funds for ADR in cases
handled by both Department attorneys and

AU SA s. Consequently, the out-of-pocket cost to
the federal agency to engage in ADR is minimal
in most cases.

C. No FEAR Act as an incentive for creative,
non-monetary settlements

Often, discrimination cases have arisen from
volatile interactions in the workplace. Due to the
personal nature of these cases, trial attorneys and
agencies have often shied away from remedies
like reinstatement and promotions due to concern
over the repercussions of introducing a
complainant back into the work environment that
gaveriseto the discrimination charge. The No
FEAR Act gives both federal agencies and trial
attorneys reasons to reconsider their approach to
non-monetary settlements.

Non-selections for positions or promotions
form the basis of a significant percentage of
employment discrimination matters. If the
complainant is still in the workplace, a federal
agency may consider offering additional training
or adetail to address concerns regarding anon-
selection. If the complainant was an applicant for
employment, the agency might offer to send the
complainant all the vacancy announcements for a
period of time in exchange for settlement. In all
cases, trial attorneys should encourage federal
agencies: (1) to be as methodical as possible in
their selection procedures; (2) to maintain
accurate records of any ratings or rankings by
selection panels and officias; (3) to use and
maintain a standard set of interview questions;
and (4) to follow up with individual applicants
who were not selected and explain the selection
criteria and the specific reasons why they were not
selected.

In addressing sexual harassment claims,
federal agencies may want to consider schedule or
shift changes to separate the alleged victim of
sexual harassment from the alleged perpetrator(s).
Although any workplace with unions and/or other
seniority policies will need to be cognizant of the
limitations of such policies in affecting a person's
schedule or shift, this solution might be viablein
workplaces with flexible schedules or other set
procedures that can accommodate off-site work.

Of course, in all caseswhere atrial attorney
discoversduring pretrial investigation that actual
discrimination likely occurred, he should
encourage the agency to take appropriate action,
including disciplining the discriminating official,
if warranted. However, atrial attorney should
never recommend any type of action or discipline.
This prevents the attorney from injecting himself
into the workplace and possibly becoming a
witness, rather than the advocate, at trial.

V. Conclusion

Because the No FEAR Act only became
effective October 1, 2003, and the permanent
regulations implementing the Act either have not
been finalized or have not yet been proposed, the
law's effect on litigation cannot yet be measured.
This article only seeks to touch upon the issues
that the No FEAR Act presents, and suggests
some considerations as Department attorneys and
AU SAs defend employment discrimination
matters in the post-No FEAR era. It is, however,
by no means exhaustive. It isonly an initial step
in responding to the No FEAR Act and in
harmonizing a trial attorney's duty to zealously
advocate on the part of the federal employer with
the government's ultimate goal of creating and
ensuring a workplace that is devoid of
discrimination and retaliation.
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The No FEAR Act: What Department
of Justice Attorneys Need to Know

Carlotta Wells

Senior Counsel

Federal Programs Branch
Civil Division
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I. Introduction

On May 15, 2002, Congress enacted the
Notification and Federal Employee Anti-
discrimination Act (the No FEAR Act), Pub. L.
No. 107-174, 116 Stat. 566. The purpose of the
Act, which became effective October 1, 2003, is
to hold federal agencies more accountable for
discrimination and retaliation against employees,
former employees, and applicants for employment
(hereinafter collectively referred to as "federal
employees’). The principa means by which the
statute effectuates this purpose is twofold: (1)
through arequirement that federal agencies
reimburse the Judgment Fund for payments made
to federal employees as aresult of settlements,
court judgments, or awards; and (2) by imposition
of reporting requirements regarding the nature and
disposition of discrimination and retaliation
claims.

1. Questions and answers

This article provides an overview of the
statute through a question and answer format. The
guestions are derived from the topics on which
Assistant United States Attorneys (AUSAs) and
agency counsel have sought frequent advice.

A. What is No FEAR's reimbursement
requirement?

Section 201 of the Act provides that agencies
shall reimburse the Judgment Fund for payments
made from the Fund as aresult of judgments,
awards, or settlementsin discrimination and
retaliation cases. Significantly, the statute does not
authorize federal agencies to make payments
directly to federal employees. Consequently, the
Judgment Fund continues to pay the amount of a
judgment, award, or settlement to the plaintiff(s)
in the first instance.

In an interim final rule, the Office of
Personnel Management (OPM) addresses the
reimbursement requirement. See 69 Fed. Reg.
2997 (Jan. 22, 2004) (OPM will promulgate
regulations implementing the other provisions of

Titlell of the No FEAR Act at a future time). The
interim final rule, which will appear at 5 C.F.R.
Part 724, describes agency obligations and the
procedure for reimbursement and compliance with
section 201 of the No FEAR Act.

The interim fina rule further incorporates the
statute's requirement that agencies must reimburse
the Judgment Fund for payments covered by the
No FEAR Act "within areasonable time." 5
C.F.R. 8§ 724.103. Section 201(b) requires that an
agency's reimbursement be paid out of operating
expenses, but allows agencies to extend the
reimbursement over several yearsin order to
avoid reductions in force, furloughs, other
reductions in employee benefits or compensation,
or an adverse effect on the mission of the agency.
In other words, agencies cannot make work force
related changes in order to satisfy the
reimbursement requirement. No FEAR Act
§ 102(3)-(4). Rather, Congress intended agencies
to face some tough decisions in determining how
to make the reimbursements under the statute. As
discussed later, the difficulties agencies will face
in allocating funds to reimburse the Judgment
Fund may impact attorney-client interactions
between the D epartment of Justice (D epartment)
and federal agencies, particularly with respect to
settlement considerations.

Consistent with the statute, the interim final
rule does not explicitly provide the Department of
the Treasury (Treasury), which administers the
Judgment Fund, with any authority to compel an
agency to comply with the reimbursement
requirement. The rule provides that the Financial
M anagement Service (FM S) within Treasury will
send a notice to an agency's Chief Financial
Officer within fifteen business days after payment
from the Judgment Fund. 5 C.F.R. § 724.104(a).
Within forty-five business days of the notice from
FMS, agencies must either remit a reimbursement
or "contact FM S to make arrangements in writing
for reimbursement.” 1d. at § 724.104(b). An
agency's failure to either reimburse the Judgment
Fund or contact FM S within forty-five business
days of receiving notice of a payment "will be
recorded on an annual basis and posted on the
FMS Web site." Id. at § 724.105. In addition,
under the reporting requirements set forth in
section 203(a)(3), agencies shall have to include,
in an annual report submitted to Congress, the
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amount of money the agency isrequired to
reimburse the Judgment Fund under section 201
of the Act.

B. Does the reimbursement provision apply to
cases filed before October 1, 20037

OPM's interim final rule defines payment as a
"disbursement from the Judgment Fund after
October 1, 2003, to [a federal employee], in
accordance with 28 U.S.C. 88 2414, 2517, 2672,
2677, or with 31 U.S.C. § 1304, that involves
discriminatory conduct described in 5 U.S.C.

8§ 2302(b)(1) and (b)(8) or (b)(9) as applied to
discriminatory conduct." 5 C.F.R. § 724.102.
Under this definition, the No FEAR Act applies to
cases pending before October 1, 2003 (but in
which no payments were made from the Judgment
Fund). In other words, the applicability of the
statute is tied to the date of payment by the
Judgment Fund, not to the date a case was filed in
a United States District Court.

Basically, the Act applies with respect to
disbursements made under any of the federal
statutes prohibiting discrimination or retaliation
against federal employees. Some questions remain
about the precise scope of the statute. For
example, there is a question about the extent to
which claims under the Federal Torts Claim Act,
28 U.S.C. 88 2672 and 2677, are subject to the No
FEAR Act. These questions should be resolved
when OPM issues regulationsimplementing the
Title Il reporting requirements.

C. Is there any change in the way we process
payments for judgments, awards, or
settlements?

As stated earlier, the amount of ajudgment,
award, or settlement will be paid by the Judgment
Fund to the plaintiff in a particular case.
Therefore, the procedures Department attorneys
follow upon execution of ajudgment, award, or
settlement do not change. We will still submit the
same paperwork (FMS forms 194, 196, 197, and
198) directly to the Department of Treasury's
Financial Management Service.

D. What is the statute's notice requirement?

Section 202 of the Act provides that written
notification of the laws prohibiting discrimination
and retaliation must be given to federal
employees. Such written notification shall include
posting on the internet. Each agency is required to
provide training to its employees regarding their
rights and remedies under the anti-discrimination
and anti-retaliation laws. OPM is in the process of
promulgating regulations relating to the No FEAR
Act's notice requirement.

E. What are the reporting requirements under
Title 11 of the Act?

Section 203(b) of the No FEAR Act requires
each agency to submit an annual report to
Congress, the Equal Employment Opportunity
Commission (EEOC), and the Attorney General.
Thereport shall include:

(1) the number of cases arising under each of the
laws prohibiting discrimination or retaliation in
which discrimination is alleged;

(2) the status or disposition of such cases,

(3) the amount of money required to be
reimbursed to the Judgment Fund for each case,
separately identifying the aggregate amount of
such reimbursements attri butable to the payment
of attorney fees;

(4) the number of employees disciplined for
discrimination, retaliation, harassment, or any
other infraction of any provision of the laws
preventing discrimination or retaliation;

(5) the final year-end data posted under section
301(c)(1)(B) for each fiscal year (see infra);

(6) a detailed description of the policy
implemented by the agency relating to appropriate
disciplinary actions against a federal employee
who discriminated against any individual or
committed another prohibited personnel practice
that was reveaed in the investigation of the
complaint;

(7) an evaluation of the information delineated
above, including an examination of trends, causal
analysis, practical knowledge gained through
experience, and any actions planned or taken to
improve the agency's EEO processes; and

(8) any adjustments (to the extent the adjustment
can be ascertained) in the budget of the agency to
comply with the reimbursement requirement. The
first report shall include data for each of the five
immediately preceding fiscal years (to the extent
such datais available).

Again, OPM will issue regulations relating to
agencies obligations under this section. The
future regulations should assist in defining the
scope of some of the critical termsincluded in
section 203(a), such as "cases," "discipline," and
the "policy" relating to "appropriate disciplinary
actions" for employees who have "discriminated.”

F. How do the reporting requirements set forth
in Title 111 differ from those in Title 11?

Reporting requirements under Title I11,
Section 301, relate solely to administrative claims,
as distinguished from the "cases" noted in section
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203. The Title Il reports are to be posted on each
agency's public Web site, whereasthe Title 11
reports are to be submitted only to Congress, the
EEOC, and the Attorney General. Title |11 does
not require the posting of the number of
employees disciplined on the agency's Web site.

The EEOC has issued an interim fina rule (69
Fed. Reg. 3483 (Jan. 26, 2004)) setting forth the
requirements under section 301. Under the interim
final rule, which will be promul gated at 29 C.F.R.
1614 Subpart G, an agency's Title 11 reports shall
include data relating to:

(1) the number of complaints filed with the
agency;

(2) the number of individuals filing those
complaints (including as class agents);

(3) the number of individuals who filed two or
more complaints;

(4) the number of complaints in which each of the
various bases of discrimination (e.g., race, color,
religion, sex, national origin, disability, or
retaliation) is alleged;

(5) the number of complaints in which each of the
various issues of discrimination (e.g., challenged
agency action such as appointments, assignment
of duties, disciplinary action, harassment,
reasonable accommodation, training, etc.) is
alleged;

(6) the average length of time each step in the
process takes the agency to complete;

(7) the total number of final agency actions
rendered in afiscal year involving afinding of
discrimination. Of that number, includethe
number and percentage of each of the respective
bases of discrimination and the number and
percentage of such cases in which decisions were
rendered, either with or without a hearing, by an
Administrative Law Judge;

(8) of the tota number of final agency actions
rendered involving a finding of discrimination, the
number and percentage involving a finding of
discrimination based on each of the respective
bases of discrimination, and the number rendered
with or without a hearing before an
Administrative Law Judge;

(9) of the total number of final agency actions
rendered involving a finding of discrimination, the
number and percentage involving a finding of
discrimination based on each of the respective
issues of discrimination, and the number rendered
with or without a hearing before an
Administrative Law Judge; and

(10) of the total number of complaints pending in
such fiscal year, the number that were first filed
before the start of the then current fiscal year.
Data posted for the then current fiscal year shall
include both interim year-to-date data, updated
quarterly, and final year-end data. The data posted
for afiscal year shall include data for each of the
five fiscal yearsimmediately preceding.

In addition, Title I1l requires the EEOC to
post data on its W eb site relating to complaintsin
which hearings have been requested before an
Administrative Law Judge and appeals have been
taken from final agency decisions. The EEOC is
required to include data for each of the categories
set forth above.

G. Who has settlement authority under No
FEAR?

The No FEAR Act does not change the
regulations governing settlement authority. Under
28 C.F.R. Subpart Y, the Department has the
authority to compromise and close civil claims.
Under section 0.160(a), the Assistant Attorney
General for the Civil Division has the authority
for settlements up to $2 million. This authority
has been delegated to United States Attorneys
pursuant to section 0.168(a). If, however, thereis
a disagreement between the U.S. Attorney and a
client agency over a proposed settlement, section
0.168(a) requires that the dispute be presented to
the Assistant Attorney General and, if still not
resolved, to the A ssociate Attorney General.

Prior to the enactment of the No FEAR Act,
the Subpart Y procedures were invoked only
rarely, at |east with respect to discrimination and
retaliation cases involving single plaintiffs. It is
expected that, because agencies now have to
reimburse the Judgment Fund, there may be an
increase in the number of disputes between client
agencies and Department attorneys regarding
whether aTitle V11 case should be settled. If it is
determined that a dispute should be referred to
Main Justice for a decision, please give the
Employment Discrimination Task Force in the
Federal Programs Branch advance notice of the
issue.

H. What documentation should the AUSA have
from an agency client before a settlement
agreement is signed?

Itisalwaysgood practice for the Department
attorney to make sure there is something in
writing to indicate that the agency agreeswith, or
authorizes, the settlement. An e-mail from the
agency's Office of General Counsel attorney to the
Assistant U.S. Attorney should suffice, so long as
it refers to the specific case and states an
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agreement to settle on the particular terms being
offered. This may prove even more important
because of No FEAR's reimbursement
requirement.

I. What if, based on an AUSA's settlement
memorandum or recommendation to the client
agency, agency counsel asks if the management
official accused of discrimination or retaliation
should be disciplined?

Settlement memoranda or other
recommendations represent litigation risk
analyses. They weigh the benefits versus the risks
of proceeding with a case through ajury trial,
assessing factorsrelating to the legal validity of
the government's defenses, and the expected
credibility of witnessesin the eyes of the jury. The
analysis undertaken in this context isvery distinct
from the analysis undertaken in determining
whether an individual agency employee should be
disciplined. That determination is based on
agency policy and personnel rules and guidelines.
Therefore, if asked, the AUSA should clearly state
that the settlement memorandum or
recommendation should not serve as the basis for
assessing whether discipline should be imposed
with respect to a management official accused of
discrimination or retaliation. It isa good idea,
somewhere in the settlement memorandum, to
emphasize the limited purpose of the litigation
risk analysis. The last thing an AUSA wantsisto
be considered a potential witness for the agency in
the disciplinary proceeding. Consequently, it is
advisable to consistently maintain the distinction
between an employee's discrimination or
retaliation case and any proposed or actual
disciplinary proceeding against that empl oyee's
manager.

J. Does No FEAR require that an agency
official accused of discrimination or retaliation
be disciplined?

The Act does not contain such a requirement.
Instead, in section 203(a)(4), the statute requires
each agency to includein its annual report the
"number of employees disciplined for
discrimination, retaliation, harassment, or any
other infraction of any provison of law" covered
by the Act. Further, under section 203(a)(6), the
annual report must include a "detailed
description” of the agency's policy relating to
appropriate discipline of federal employees who
have been found to have discriminated against an
individual, and the number of employees who
have been disciplined pursuant to such policies.
Thus, the only requirements in No FEAR
regarding discipline relate to the reporting
requirements. Moreover, the Sense of Congress,

section 102(5)(A), cautions that "accountability"
under the Act is not "furthered if Federal agencies
react ... by taking unfounded disciplinary
actions against managers or by violating the
procedural rights of managers who have been
accused of discrimination."

Keep in mind, however, that even though No
FEAR does not require disciplinary action per se,
the reality of the public reporting requirements
and the scrutiny of agencies' actions (or inactions)
that inevitably will ensue may result in more
frequent consideration of the question of whether
it is appropriate to impose discipline. Also, note
that, under section 204, OPM isto conduct a
"comprehensive" study to determine the "best
practices relating to appropriate disciplinary
actions against” federal employees who have been
found to have discriminated or retaliated against
another federal employee. Based on the study,
OPM will then issue "advisory guidelines
incorporating best practices that agencies may
follow to take such actions against such
employees." The best practices referred to in
section 204 appear to relate only to section
203(a)(6), which deal s with the discipline of
federal employees who have been found to have
discriminated or retaliated. A fair reading of this
section would seem to exclude managers accused
of discrimination or retaliation in cases where
settlements have been reached, inasmuch as there
generally isno admission of liability or
wrongdoing in settlement agreements.

K. How is "discipline' defined under the No
FEAR Act?

The statute does not define the term
"discipline." It is possible that OPM will provide a
broad definition which may include verbal
counseling or an oral or written reprimand. It is
also possible that OPM will leave the definition
up to each agency and later issue "best practices"
guidance. Agencies should aready be
documenting their considerations and bases for
their decisions regarding discipline.

L. Is there a private right of action under the
No FEAR Act, such that an employee can
demand that his supervisor be disciplined?

Thereisno private right of action under the
statute for a plaintiff to demand that his supervisor
or manager be disciplined under the No FEAR
Act. The No FEAR Act does not change, increase,
or modify the remedies avail able under the
various federal employment statutes, none of
which mandate disciplinary action against the
supervisor. The No FEAR Act only creates an
internal executive branch procedure to reimburse
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the Judgment Fund, which pays the plaintiff any
award, settlement, or attorney's fees, and requires
the publication of statistical data. It encourages
agencies to take appropriate discipline, but does
not require them to do so. Disciplinary action
against the supervisor should not be on the
negotiating table in settlement discussions with
the plaintiff.

M. What should AUSAs tell accused agency
managers during the initial interview? How
should Department attorneys respond if the
manager asks whether he will be disciplined if
a jury finds discrimination or retaliation, or if
the agency settles the case?

AU SASs need to explain that they do not
represent the individual manager. AUSAS
represent the United States and the agency
counsel who will be working with the AUSA
representsthe agency. The AUSA does not
represent the personal interests of the accused
manager. If the manager tells you confidential
information, it does not have to be disclosed to the
"outside world," but the AUSA is obligated to
bring it to the attention of agency counsel and the
agency chain of command.

W hether discipline should be imposed will
depend on the disciplinary policies of the agency.
The agency will make a decision about discipline,
not the AUSA. If the case is settled, a settlement
agreement ordinarily will have a specific
provision that admits no liability. A settlement
agreement, however, should not bind the agency
one way or the other with respect to disciplinary
action. At most, in appropriate cases, the
Department attorney may say that the possibility
of disciplinary action is speculative at this point.

N. What should an AUSA's response be to a
manager's question about whether he needs to
hire his own lawyer?

The AUSA should tell the manager that he is
not a party to thelitigation. Only the head of the
agency isnamed in the complaint. If the AUSA
knows that no disciplinary action has been
initiated against the manager, he may say so. The
AUSA can aso say, "to the extent that your (the
manager's) interests are consistent with those of
the agency, | see no need for separate
representation, but ultimately it is your decision.”

O. What studies does the Act require the
General Accounting Office (GAO) to perform?

In section 206, the No FEAR Act requiresthe
GAO to conduct several studies, some of which
are ongoing and none of which, to our knowledge,
have yet been finalized.

The first study relatesto the effects of eliminating
the requirement that federal employees exhaust
administrative remedies before filing complaints
with the EEOC. Another is designed to ascertain
the costs to the Department in defending
discrimination and whistleblower cases. A third
study relates to the effects of the statute on agency
operations. Finally, the fourth study will review
the administrative and personnel costsincurred by
the Department of the Treasury as a result of the
statute.

I11. Conclusion

As delineated above, the No FEAR Act is
likely to affect the handling of discrimination and
retaliation cases. It isimpossible to determine
whether the statute will accomplish the intended
purpose of making federal agencies more
accountable for the discriminatory and retaliatory
acts of their employees. Nevertheless, it appears
that, due to the Act's reimbursement requirement,
the process for making litigation-related decisions
between a client agency and the Department
attorney representing the agency in court will be
altered. In addition, ethical issues relating to such
representation will become even more
predominant. For the most part, however, the
manner in which Department attorneys litigate
employment discrimination and retaliation cases
remains unchanged, even after the No FEAR
Act.
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Analyzing Racial Classifications in
Employment Discrimination Litigation
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Federal Programs Branch
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I. Introduction

Within the last year, the Civil Division and
the U.S. Attorneys' Offices have handled nearly
seventy reverse discrimination cases involving
government equal employment opportunity (EEO)
policies. The plaintiffs, usually white male
employees, maintained that the policies
discriminated against them because the policies
allegedly accorded preferencesto minorities and
women. Most of these are individua "as-applied”
cases, but twenty-one cases, including several
significant cases, assert systemic facia challenges
to government EEO systems. The gravamen of all
of the systemic challenges is an alleged violation
of equal protection rights. The equal protection
doctrine requires strict scrutiny of racial
classifications. One of the most difficult analytical
components of these cases is determining whether
aracial classification isimplicated.

1. Affirmative action in the federal
government

A. Title VIl and the Equal Employment
Opportunity Commission (EEOC)

Affirmative action in the federal government
dates to 1969 when President Richard Nixon
issued Executive Order 11748, requiring federal
agencies to establish Federal Affirmative
Employment Programs to foster equal
employment opportunity for minorities and
women. 34 Fed. Reg. 12985 (Aug. 8, 1969). Title
VI of the Civil Rights Act of 1964, 42 U.S.C.

§ 2000e, which prohibits discrimination in
employment on the basis of race, color, religion,
sex, and national origin, was extended to most
federal employeesin 1972. Federal agencies are
required to maintain an affirmative program of
equal employment opportunity for all employees
and applicants for employment. Since 1978, the
EEOC has had oversight authority for these
affirmative employment functions, including the
responsibility to review and approve each
agency's annual equal opportunity program.

The EEOC has implemented the various
federal affirmative employment program
requirements through a series of Management
Directives (MDs) commencingin 1981. In 1987,
the EEOC issued MD-714, which required federal
agencies to identify instances of "manifest
imbal ance and conspicuous absence" of women
and racia minorities, and to establish "goals’ and
"target dates' to eliminate "under representation”
at all organizational levels." Available at http://
www.doi.gov/diversity/doc/md_714/md_714 part
1.htm. The EEOC intended that agencies "develop
a systematic multifaceted methodol ogy for
affirmative employment programs which require
. . . [m]anagement accountability systems for
holding Senior Managers responsible for
achieving Agency EEO objectives." Id.

On August 25, 2003, the EEOC issued MD-
715, which became effective on October 1, 2003.
Available at http://www.eeoc.gov/federal/
eeomd715.html. MD-715 explicitly supersedes
MD-714. MD-715 makes no mention of "under
representation” of minorities and women, nor does
it require agenciesto examine their workforces for
"manifest imbalances" or "conspicuous absences."
In addition, MD-715 does not provide for
"numerical goals." Finally, MD-715 provides that
“[a] model Title VIl . .. program will hold
managers, supervisors, EEO officialsand
personnel officers accountable for the effective
implementation and management of the agency's
program” relating to the removal of
discriminatory barriers, rather than the elimination
of underrepresentation and the achievement of
numerical goals. On March 30, 2004, the EEOC
issued instructions to agencies for the application
of MD-715 (www.eeoc.gov/federal/715instruct/
index.html), so the manner of its implementation
remains to be determined. N evertheless, most
claims pending in court and in the administrative
pipeline pertain to policies under MD-714.

B. The Schmidt Memorandum

On February 29, 1996, Associate Attorney
Genera John R. Schmidt issued a Memorandum
to all agency General Counsels entitled " Post-
Adarand Guidance on Affirmative Action in
Federal Employment." Available at http://eeoa.
army.pentagon.mil/web/doc_library/ACF8BOB.T
XT. The Schmidt Memo concludes that "what
Adarand[Constructors, Inc. v. Pefia, 515 U.S. 200
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(1995)] requires is that in order for race or
ethnicity to be used as a basis for decision
making, an agency must have a demonstrable
factual predicatefor its actions." Id. at 18. It is
important to note that the constitutional standard
for justifying racia preferences is more stringent
than the Title VII standard. See Johnson v.
Transportation Agency, Santa Clara County, 480
U.S. 616 (1987). The Schmidt Memo recognizes
that most lawsuits alleging discrimination in
federal employment must be brought pursuant to
Title VII, (see Brown v. General Services
Administration, 425 U.S. 820 (1976)), but
nevertheless commits the federal government, as a
matter of policy, to act in accordance with the
Constitution and the Adarand standards. See
Schmidt Memo at 2-3. This article assumes that
federal employment decisions are constrained by
both Title VII and the equal protection standard
incorporated by the Fifth Amendment.

I11. Determining whether a policy constitutes a
racial classification

Under the equal protection standard of the
Fifth Amendment:

[A]ll racial classifications, imposed by
whatever federal, state, or local
government actor, must be analyzed by a
reviewing court under strict scrutiny. In
other words, such classifications are
constitutional only if they are narrowly
tailored measures that further compelling
governmental interests.

Adarand, 515 U.S. at 227. The threshold question,
therefore, iswhether a policy constitutes a racial
classification. Policies that affect actual
employment decisions, such as hiring,
promotions, and layoffs, have been treated
differently than policies that do not affect actual
employment decisions, such as targeted
recruitment and outreach designed to increase the
pool of qualified applicants, and data collection
and analysis conducted to ensure compliance with
anti-discrimination laws.

IV. Policies that affect employment decisions

A policy that, on itsface, distinguishes
between, or treats people differently, based on
race, is aracial classification. A quotais a policy
that mandates a particular numerical outcome
based on race. See City of Richmond v. J.A.
Croson Co., 488 U.S. 469 (1989) (plan requiring
prime contractors awarded city construction
contracts to subcontract at least 30% of the dollar
amount of each contract to minority-owned
businessesis aracial classification on its face).

A policy that does not explicitly classify or
treat people differently based on race, may still
constitute aracial classification, subjecting the
policy to strict scrutiny, if it encourages,
pressures, or induces a governmental actor to
consider race or grant arace-based preference in
its decision-making. Lutheran Church-Missouri
Synod v. FCC, 141 F.3d 344, 352 (D.C. Cir. 1998)
("Lutheran Church I") (FCC regulations that
"pressure stations to maintain a workforce that
mirrors the racial breakdown of their metropolitan
statistical area’ deemed aracial classification); id.
at 351-52 ("The crucia point is. . . whether [the
challenged regulations] oblige stationsto grant
some degree of preference to minoritiesin
hiring."); Lutheran Church-Missouri Synod v.
FCC, 154 F.3d 487, 492 (D.C. Cir. 1998)
("Lutheran Church 11") ("the regulations here
must be subjected to strict scrutiny because they
encourage racial preferencesin hiring and as such
treat people differently according to race"); id. at
491 ("Because the FCC's regulations at issue here
indisputably pressure—even if they do not
explicitly direct or require—stations to make
race-based hiring decisions. . . they too must be
subjected to strict scrutiny"); Schurr v. Resorts
Int'l Hotel, 196 F.3d 486, 494 (3d Cir. 1999)
(strict scrutiny applies where aregulation has "the
practical effect of encouraging . . . discriminatory
hiring"); Monterey Mechanical Co. v. Wilson, 125
F.3d 702, 711 (1997) (strict scrutiny applies
where a statute "authorizes or encourages' aracial
preference) (quoting Bras v. California Pub.
Utilities Comm'n, 59 F.3d 869, 875 (9th Cir.
1995).

In the context of facial constitutional
challenges, there are two lines of authority
regarding the applicable legal standard. First,
under United States v. Salerno, 481 U.S. 739
(1987), the party bringing afacial constitutional
challenge bears a very heavy burden. "A facial
challenge. . . is, of course, the most difficult
challenge to mount successfully, sincethe
challenger must establish that no set of
circumstances exists under which the [challenged
statute] would be valid.” Id. at 745. "The fact that
the [statute] might operate unconstitutionally
under some conceivable set of circumstancesis
insufficient to render it wholly invalid.” 1d.
Instead, a statuteisinvalid on its face only when it
is"apparent that" it "could never be appliedin a
valid manner." Members of the City Council v.
Taxpayers for Vincent, 466 U.S. 789, 797-98
(1984) (emphasis added). The same principle
appliesto facial challenges of regulations. See INS
v. Nat'l Ctr. for Immigrants' Rights, 502 U.S. 183,
188 (1991). Under this line of authority, evidence
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that a challenged statute or regulation has, in fact,
been applied constitutionally would not only be
relevant, but would necessarily defeat a facial
challenge. It isimportant to note, however, that
the Supreme Court has not specifically prescribed
the legal standard to be applied to a facial
constitutional challenge under an equal protection
theory in the employment context, and the
applicability of the Salerno standard isthe subject
of heated debate in the Supreme Court. See
United States v. Frandsen, 212 F.3d 1231, 1236
n.3 (11th Cir. 2000) (citing to opinions by various
Justices).

Second, a separate line of authority suggests
that evidence of how apolicy is applied is
irrelevant to afacial constitutional challenge to
the policy. In determining whether a policy
constitutes aracial classification triggering strict
scrutiny, a court must determine whether the
policy encourages or pressures the consideration
of race without requiring evidence that aracial
preference was, in fact, used in a hiring decision.
That is, courts will determine the likely effect of
the policy on government decisionmakers without
examining how the policy is actually applied.
Lutheran Church 11, 154 F.3d at 492 (to trigger
strict scrutiny, a litigant is not required to make a
showing that the government made use of aracial
preferencein a particular hiring decision); Berkley
v. United States, 287 F.3d 1076, 1086 (Fed. Cir.
2002) ("In order to establish the existence of a
suspect racial classification, [the challengers] are
not required to demonstrate that the [challenged
policy], as interpreted or applied, was the actual
‘but for' cause of their selection or involuntary
termination."); see also Lutheran Church I, 141
F.3d at 353 (applying "common sense" in
concluding that the effect of numerical goals used
by the FCC to determine whether to conduct an
EEO review pressured licenseesto grant racial
preferences, stating that a licensee " can assume
that a hard-edged factor like statistics is bound to
be one of the more noticed screening criteria");
MD/DC/DE Broadcasters Ass'n. v. FCC, 236 F.3d
13, 19-20 (D.C. Cir. 2001) (determining that
licensees "reasonably might (and prudently
would) conclude" from an FCC rule reguiring
broad outreach in recruitment that the FCC
intended for licensees to focus recruitment efforts
on women and minorities; note, however, that the
Department of Justice (Department) took the
position that the court should have applied
Salerno and erred by relying on inferences about
the conduct regulations would induce); Saunders
v. White, 191 F. Supp. 2d 95, 125 (D.D.C. 2002)
(examining memorandum of the U.S. Army
governing promotions on its face and concluding

that it "strongly suggeststhat the [selecting
officialg] felt ‘oblige[d] to grant some degree of
preference to minorities™) (citing Lutheran

Church I, 141 F.3d at 351).

Under this second line of authority, labels
such as "goals" or "guidelines," or language
requiring only "good faith compliance" with a
policy do not govern whether a policy constitutes
aracial classification. Lutheran Church I, 141
F.3d at 354 ("[W]e do not think it matters whether
a government hiring program imposes hard
quotas, soft quotas, or goals. Any one of these
techniques induces an employer to hire with an
eye toward meeting the numerica target. As such,
they can and surely will result in individua s being
granted a preference because of their race."); W.H.
Scott Constr. Co. v. City of Jackson, 199 F.3d
206, 209 (5th Cir. 1999) (applying strict scrutiny
to a program of Jackson, Mississippi that
established "goals" for the utilization of minority-
owned businesses in city contracts or "good-faith
efforts" to meet the goals); Safeco Ins. of America
v. City of White House, Tennessee, 191 F.3d 675,
689 (6th Cir. 1999) (statement in an
Environmental Protection Agency (EPA)
contracting regulation that it does not impose
numerical quotas for the use of minority- and
women-owned businesses, but rather asks only for
a "good-faith effort" does not, standing alone,
insulate the regulation from strict scrutiny);
Wessmann v. Gittens, 160 F.3d 790, 794 (1st Cir.
1998) ("[W]hether the policy is truly aquota or
whether it is best described as otherwise is
entirely irrelevant for the purpose of equal
protection analysis. Attractive labeling cannot
alter the fact that any program which induces
schoolsto grant preferences based on race and
ethnicity is constitutionally suspect."); Concrete
Works of Colorado v. City & County of Denver,
36 F.3d 1513 (10th Cir. 1994).

Courts also will not necessarily defer to
language in a policy that cautions against its
interpretation as a quota, or prohibitsthe granting
of preferential treatment based on race, in
determining whether it constitutes a racial
classification. Lutheran Church I, 141 F.3d at
353-54 (FCC regulations constituted a racial
classification despite the FCC's emphasis that
regulations should not be interpreted as a quota);
Lutheran Church I, 154 F.3d at 493 (language
such as "nothing in [the regulations] shall be
interpreted . . . to grant preferential treatment to
any individual or any group because of race"
would not save the regulations from strict
scrutiny); Safeco Ins. Co., 191 F.3d at 690 ("The
government cannot omit the word 'quota and
thereby insulate its regulations from strict
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scrutiny."); Christian v. United States, 46 Fed. Cl.
793, 803 (2000); Saunders, 191 F. Supp. 2d at
124,

Under this second line of authority, the
prospect of administrative review or other
oversight and enforcement mechanisms for failure
to meet a numerical goal increases the likelihood
that a policy will be deemed aracial classification.
Lutheran Church I, 141 F.3d at 353 (concluding
that the FCC, by examining whether alicensee
met a numerical goal in determining whether to
conduct an EEO review of the licensee, combined
with the prospect of the FCC sending a letter
recommending any necessary improvements to
licensees whose minority representation falls
below the numerical goals, "has used enforcement
to harden the suggestion already present in its
EEO program"); MD/DC/DE Broadcasters Ass'n,
236 F.3d at 19-20 ("thethreat of being
investigated [by the FCC when a licensee reports
few or no applications from women or minorities]
creates an even more powerful incentive for
licensees to focus their recruiting efforts upon
women and minorities, at | east until those groups
generate a safe proportion of the licensee's job
applications"); Berkley, 287 F.3d at 1086
(instructions of the U.S. Air Force to the board
charged with selecting officersfor termination
pursuant to a reduction in force, constituted a
racial classification where the instructions directed
the board to prepare a report of minority and
female officer selections, as compared to the
selection rates for al officers considered by the
board, stating that the "unavoidable reading of the
reporting requirement is that [the board's]
selections regarding minorities and women would
be monitored for specific results'); Christian, 46
Fed. Cl. at 803 (memorandum of the U.S. Army to
the board charged with selecting officers for early
retirement was aracial classification where it
instructed the board to "identify" and "explain”
instances where a particular minority group did
not "fare well" in comparison to the overall
population, stating that the requirement was "a
coercive accountability measure, not an innocuous
statistical compilation").

Finally, where "numerical goals" for
minorities are based on "proportional
representation” as measured by their availability
in the relevant labor market, such goals are likely
to be deemed aracial classification. Lutheran
Church I, 141 F.3d at 351-52 (applying strict
scrutiny where the challenged FCC regulations
were "built on the notion that stations should
aspire to aworkforce that attains, or at least
approaches, proportional representation");
Lutheran Church I, 154 F.3d at 492 ("The

imposition of numerical norms based on
proportional representation—which is the core
element to what are often referred to as
affirmative action, set aside, or quota
programs—is the aspect of the Commission's rule
that makesit impossible for us to apply any
standard of review other than strict scrutiny.");
Saunders, 191 F. Supp. 2d at 124 (applying strict
scrutiny to the memorandum of the U.S. Army
governing promotions that established an "equal
opportunity selection goal" for certain minority
groups that "is not less than the selection rate for
all officersin the promotion zone," even where
the overall goal for minorities was met,
concluding that the policy implied that
disproportionate promotion was a disfavored
result that should be avoided).

V. Policies that do not affect employment
decisions

A. Targeted recruitment and outreach

Targeted recruitment and outreach policies
typically include attending job fairs and minority
professional association meetings, using media
with a primarily minority audience, and
publicizing vacancies at schools with substantial
minority enrollment. T he circuits appear to
disagree whether these practices, designed to
increase the number of minorities in the pool of
qualified applicants, but in which race is not used
as a basis for making employment decisions,
constitute racial classifications. The Seventh,
Eighth, Ninth, and Eleventh Circuits have
concluded that such policies do not fall under the
"narrow tailoring" prong of strict scrutiny. Duffy
v. Wolle, 123 F.3d 1026, 1038-39 (8th Cir. 1997)
("An employer's affirmative efforts to recruit
minority and female applicants does not constitute
discrimination™); Ensley Branch NAACP v.
Seibels, 31 F.3d 1548, 1571 (11th Cir. 1994)
(describing active encouragement of blacksto
apply for jobs as "race-neutral"); Peightal v.
Metropolitan Dade County, 26 F.3d 1545, 1557-
58 (11th Cir. 1994) (describing a fire department's
high school and college recruiting program to
provide information and to solicit applications
from minorities, outreach programs which
minority firefighters spearheaded, and
presentations at job fairs and career days at local
colleges designed to apprise minorities of fire
service career opportunities as "race-neutral");
Billish v. City of Chicago, 962 F.2d 1269, 1290
(7th Cir. 1992) (describing "aggressive recruiting”
of minorities as "race-neutral"), rev'd on other
grounds, 989 F.2d 890 (7th Cir. 1993) (en banc);
Coral Const. Co. v. King County, 941 F.2d 910,
923 (9th Cir. 1991) (county's voluntary program
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that provides training sessions for small
businesses in order to increase minority
participation in municipal contracting constitutes
race-neutral outreach); see also Honadle v.
University of Vermont and State Agricultural
College, 56 F. Supp. 2d 419, 428 (D. Vt. 1999);
Shuford v. Alabama State Bd. of Educ., 897 F.
Supp. 1535, 1552 (M.D. Ala. 1995). The Sixth
Circuit has held that whether outreach efforts
constitute racial classifications subject to strict
scrutiny turns on whether they operate as a racial
preference in actual hiring decisions, that is
whether they "indisputably pressure” the hiring of
minorities. Safeco Ins. Co., 191 F.3d at 692.

The D.C. Circuit, however, has concluded that
the effect of the FCC rule requiring licensees to
conduct "broad outreach” when seeking to fill
vacancies was to pressure licensees to recruit
minorities, and that such affirmative outreach
constituted aracial classification subject to strict
scrutiny. MD/DC/DE Broadcasters Ass'n, 236
F.3d at 17. In so doing, the court rejected the
argument that only a policy that affects an actual
employment decision (such as hiring) can
constitute aracial classification. Rather, the court
concluded that targeted minority recruiting can
disadvantage non-minority individuas by
depriving them of the opportunity to learn about a
job opening and compete for it. ("Under Option B
the Commission has compelled broadcasters to
redirect their necessarily finite recruiting
resources o as to generate a larger percentage of
applications from minority candidates. As aresult,
some prospective non-minority applicants who
would have learned of job opportunities but for
the Commission's directive now will be deprived
of an opportunity to compete simply because of
their race.”). Id. at 20-21.

The Department took the position before the
Supreme Court that MD/DC/DE Broadcasters
Ass'n was wrongly decided because the court
failed to apply the appropriate legal standard of
Salerno and Taxpayers for Vincent in resolving
facial constitutional challenges. See Brief for the
Federal Respondents in Opposition to Petitions for
aWrit of Certiorari, at 12-17, Minority Media and
Telecommunications Council v. MD/DC/DE
Broadcasters Ass'n., Nos. 01-639 and 01-662,
available at http://www.usdoj.gov/osg/briefs/
2001/0responses/2001-0639.resp.html. In
addition, the Department disagreed with the
court's conclusion that by requiring licensees to
reach out to the entire community, the FCC rules
would necessarily deprive non-minorities of job
availability information they otherwise would
have received. Rather, the Department stated that
"[t]he distribution of information about job

openings is not necessarily a zero-sum gamein
which providing the information to one group
automatically results in the exclusion of others."
Id. at 16.

B. Data collection

The mere collection and statistical analysis of
workforce datato ensure compliance with anti-
discrimination laws does not, in and of itself,
trigger strict scrutiny. Sussman v. Tanoue, 39 F.
Supp. 2d 13, 25-27 (D.D.C. 1999) (FDIC's
affirmative action plan that required collection of
statistical information on the racial and gender
make-up of itsworkforce was not subject to strict
scrutiny because it did not create racial
preferencesin hiring); cf. Scottv. Pasadena
Unified School District, 306 F.3d 646, 658-59
(9th Cir. 2002) (rejecting the argument that a
public school district "subject[ed] the plaintiffs to
arace- and gender-based admissions process
when it monitored the racial and gender
composition of the applicant pools" in order to
determine if race should be used as afactor in
admissions), cert. denied, 123 S. Ct. 2071 (2003).

V1. Conclusion

The EEOC's new management directive
concerning agency EEO programs (MD-715), and
the recently issued instructions for the
implementation of MD-715, may shift the
paradigm for cases that implicate the analysis of
racial classifications. Nevertheless, challenges
exploring the permissible limits of agency
employment and outreach and recruitment
programs seem inevitable. The analytical
framework discussed here should provide a useful
foundation upon which to base an appraisal of
classifications in agency programs.
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the Impact on Summary Judgment
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l. Introduction

In Desert Palace v. Costa, 123 S. Ct. 2148
(2003), the Supreme Court considered whether a
plaintiff must present direct evidence of
discrimination in order to obtain a mixed-motive
jury instruction under 42 U.S.C. § 2000e-2(m),
thereby shifting the burden to the defendant to
prove that it would have made the same decision
absent discrimination. Relying upon the plain
language of Title VI, the Court held that direct
evidenceis not required. A plaintiff isentitled to a
mixed-motive jury instruction upon the
presentation of sufficient evidence, be it
circumstantial or direct, for areasonable jury to
conclude that race, color, religion, sex, or national
origin was a motivating factor in the employment
decision, even if other legitimate considerations
also motivated the decision.

The Costa decision is the Court's first
interpretation of 42 U.S.C. § 2000e-2(m), which
was added to Title VIl as part of the Civil Rights
Act of 1991. That section provides:

Except as otherwise provided in this
subchapter, an unlawful employment
practice is established when the
complaining party demonstrates that race,
color, religion, sex, or national origin was
a motivating factor for any employment
practice, even though other factors also
motivated the practice.

In holding that this section does not require direct
evidence, the Court observed that it was not
deciding whether § 2000e-2(m) applies outside of
the mixed-motive context. 123 S. Ct. at 2151, n.1.
Nevertheless, the Costa decision already has
prompted one district court to opine that the order
of proof articulated in McDonnell Douglas v.
Green, 411 U.S. 792 (1973), is now meaningless
and that all discrimination cases involve a mixed-
motive analysis. Other lower courts also have
grappled with the impact of Costa on summary
judgment and how the mixed-motiveissue
interfaces with the well-settled pretext analysis.

After an overview of the mixed-motive theory and
the Costa decision, this article addresses the likely
impact the decision will have on Title VI
litigation.

I1. Mixed-motive cases and the 1991 Civil
Rights Act

Congress added § 2000e-2(m) in response to
the decision in Price Waterhouse v. Hopkins, 490
U.S. 228 (1989), where the Supreme Court first
considered the issue of causation under Title VI
when faced with an employment decision
motivated by both legitimate and illegitimate
considerations. Hopkins had been passed over for
partnership because of her gender and other
considerations, including poor interpersonal skills.
Faced with dual motives, a plurality of the Court
held that, once the plaintiff establishes that an
unlawful reason was a motivating factor in an
employment decision, the burden shiftsto the
defendant to prove by a preponderance of the
evidence that it would have made the same
decision even in the absence of gender. If the
defendant carries its burden on this "same
decision" affirmative defense, it avoids a finding
of liability. Id. at 258.

In her concurrence, Justice O'Connor largely
agreed with the plurality's holding that the same
decision defenseis a bar to liability. However, she
was unwilling to shift the burden of persuasion to
the employer in every case where the evidence
established both legitimate and illegitimate
motivations. She held that "the strong medicine of
requiring the employer to bear the burden of
persuasion on the issue of causation," id. at 262,
should be shifted to the employer only when the
plaintiff demonstrates "by direct evidence that an
illegitimate factor played a substantial role" in the
action. Id. at 275.

In the wake of Price Waterhouse, Congress
amended Title VII toinclude 42 U.S.C. § 2000e-
2(m), cited above. Under this provision, if a
plaintiff establishes that an illegitimate motive
was a motivating factor in an employment
decision, then the burden shifts to the employer to
demonstrate that it would have made the same
decision even in the absence of discrimination.
Unlike the holding of Price Waterhouse,
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successful proof of that affirmative defense does
not avoid liability; the statute provides that it only
insulates the defendant from damages and certain
types of injunctive relief. 42 U.S.C. § 2000e-

5(9)(2)(B).

Considering mixed-motive cases after the
enactment of § 2000e-2(m), most Courts of
Appeal held that the statute only overruled Price
Waterhouse to the extent that decision permitted
an employer to avoid liability by proving the same
decision defense. The statute did not alter the
evidentiary hurdle a plaintiff must meet before
shifting the burden to the defendant. See Watson v.
Southeastern Pennsylvania Transp. Authority, 207
F.3d 207, 216 (3d Cir. 2000). Lower courts then
reasoned that Justice O'Connor's concurrence,
offering the narrowest grounds of a splintered
Court, was properly viewed as the holding of
Price Waterhouse. Accordingly, Justice
O'Connor's concurrence lead to an extensive body
of case law assessing the type and quantum of
"direct evidence" that a plaintiff must present
before shifting the burden to the defendant.

Interpreting Justice O'Connor's analysis, most
Courts of Appeal agreed that a plaintiff must meet
a heightened burden of proof before requesting a
mixed-motive instruction. At a minimum, the
plaintiff's proof must include evidence of
discriminatory animus on the part of the official
actually involved in the decision-making process.
Without that evidence, a mixed-motive instruction
was improper and, more importantly, the burden
of persuasion did not shift to the employer. See
Watson, 207 F.3d at 217-20; Fuller v. Phipps, 67
F.3d 1137, 1142 (4th Cir. 1995) ("What is
required . . . is evidence of conduct or statements
that both reflect directly the alleged discriminatory
attitude and that bear directly on the contested
employment decision."). This common ground
evaporated, however, when the circuits considered
the specifics of the plaintiff's evidence. Some
courts permitted the trier of fact to draw inferences
from the evidence. Others precluded such
inductive reasoning, requiring statements from the
decisionmaker that unequivocally evidenced a
discriminatory animus.

In Costa, the Ninth Circuit refused to become
bogged down in the evidentiary quagmire of
whether or not evidence is sufficiently "direct” to
warrant a mixed-motive instruction. "We believe
that the best way out of this morass is areturn to
the language of the statute, which imposes no
special requirement and does not reference 'direct
evidence." Costa v. Desert Palace, 299 F.3d 838,
853 (9th Cir. 2002)(en banc). The en banc
majority found that the 1991 amendments obviated

Price Waterhouse in its entirety, including Justice
O'Connor's requirement of "direct evidence"
before shifting the burden of persuasion to the
employer. Under the plain language of the statute,
the trial judge must, "[a]fter hearing both parties'
evidence, . . . decide what legal conclusions the
evidence could reasonably support and instruct the
jury accordingly." Id. at 856.

The Supreme Court agreed with the Ninth
Circuit, basing its ruling entirely upon the plain
language of the 1991 amendments. As Justice
Thomas observed, the statute contained no special
evidentiary burden as part of a mixed-motive
claim under § 2000e-2(m). Congress expressly
defined "demonstrates" as "meeting the burden of
production and persuasion," and that definition
makes no reference to the type of proof needed to
warrant a mixed-motive instruction. 42 U.S.C.

§ 2000e-2(m). The plain language of the statute,
and its "silence with respect to the type of
evidenced required in mixed-motive cases," 123
S. Ct. at 2154, suggested to the Court that no
departure was warranted from the traditional rule
in civil cases that a party must proveits case by a
preponderance of the evidence, doing so through
direct evidence, circumstantial evidence, or a
combination thereof. Id.

Against the plain language of the statute, the
Court held that "[i]n order to obtain an instruction
under § 2000e-2(m), aplaintiff need only present
sufficient evidence for a reasonable jury to
conclude, by a preponderance of the evidence,
that 'race, color, religion, sex, or national origin
was amotivating factor for any employment
practice." 1d. at 2155.

I11. The single-motive and mixed-motive
distinction after Costa

In the wake of Costa, severa courts have
questioned the continuing viability of the
distinction between a single-motive (or pretext)
case and amixed-motive case, and, in that regard,
whether the McDonnell Douglas framework
survives. See Love-Lane v. Martin, 355 F.3d 766,
786-87 (4th Cir. 2004) (identifying but not
deciding "the extent that the Supreme Court's
recent decision in Desert Palace . . . might change
the role that the McDonnell Douglas burden-
shifting framework plays in race discrimination
cases"); Allen v. City of Pocahontas, Ark., 340
F.3d 551, 557 n.5 (8th Cir. 2003) (identifying but
not reaching the question whether Costa and
§ 2000e-2(m) "alters the burden shifting analysis
of McDonnell Douglas").

One of the first decisions to consider Costa's
impact on disparate treatment cases was Dare v.
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Wal-Mart Stores, Inc., 267 F. Supp. 2d 987 (D.
Minn. 2003), where the court found that the
McDonnell Douglas test was of limited utility
after the enactment of § 2000e-2(m). According to
the court, McDonnell Douglas presents a false
dichotomy between the defendant's articulation of
a legitimate non-discriminatory reason and the
plaintiff's proof of pretext. The court found that
the single-motive analysis ignores the fact that
"most employment decisions are the result of the
interaction of various factors, legitimate and at
times illegitimate." Id. at 991. The court thus held
that "a plaintiff's unsuccessful challenge to the
defendant's non-discriminatory rationale should
not automatically alow the defendant to escape
liability. Instead, it should merely subject the
defendant to the mixed-motive analysis dictated by
the Civil RightsAct of 1991." Id. at 992.

A discrimination case, however, cannot be
categorized as mixed-motive unless an illegitimate
factor influences the employment decision. In that
regard, by interpreting 42 U.S.C. § 2000e-2(m) as
requiring a mixed-motive analysis in every case,
the Dare opinion improvidently assumes that an
illegitimate factor plays a part in every
employment decision, an assumption that is
unquestionably wrong. Based upon this faulty
premise, the court arrived at its conclusion that the
"same decision test functions better than the
alternative McDonnell Douglas pretext analysis."
Id.

Furthermore, the Dare court's conclusion that
McDonnell Douglas should be jettisoned in favor
of a mixed-motive analysis overlooks the narrow
issue decided by the Supreme Court in Costa.
Throughout its opinion, the Supreme Court
observed that it was only considering the
evidentiary burdens in a mixed-motive case under
§ 2000e-2(m). As the Court stated in the first
paragraph of itsopinion, "[t]he question before us
in this case is whether aplaintiff must present
direct evidence of discrimination in order to obtain
a mixed-motive instruction under Title VII." 123
S. Ct. at 2150. It again emphasized the limited
nature of itsinquiry in a footnote: "This case does
not require us to decide when, if ever, [§2000e-
(2)(m)] applies outside of the mixed-motive
context." Id. at 2151, n.1. Justice O'Connor's
concurrence also noted that § 2000e-2(m)
"codified a new evidentiary rule for mixed-motive
cases arising under Title VII." Id. at 2155.

More recently, the Court reiterated the
McDonnell Douglas paradigm in Raytheon Co. v.
Hernandez, 124 S. Ct. 513 (2003). While that case
arose under the Americans with Disabilities Act,
the Court spoke at length about the burden shifting

scheme of McDonnell Douglas without referring
to Costa, acknowledging that Courts of Appeal
"have consistently utilized [the McDonnell
Douglas] burden-shifting approach when
reviewing motions for summary judgment in
disparate treatment cases." Id. at 518 n.3. The
Court's recent opinion in Reeves v. Sanderson
Plumbing Products, 530 U.S. 133 (2000), further
reinforced the importance of the McDonnell
Douglas framework.

Accordingly, both single-motive and mixed-
motive cases are alive and well after Costa. How a
case is categorized depends entirely on the type of
evidence developed during discovery and offered
at trial. If the evidence supports only one reason
for the employer's decision, the case should be
analyzed as a pretext case, with the plaintiff
bearing the burden of showing that the employer's
articulated reason is false and that discrimination
was the real reason. On the other hand, if the
evidence shows that an illegitimate factor played a
part in the decision, even though other factors also
influenced the decision, the case warrants a
mixed-motive analysis. As the Ninth Circuit
observed in its en banc decision in Costa, "'single-
motive' and 'mixed-motive' cases [are not]
fundamentally different categories of cases. B oth
require the employee to prove discrimination; they
simply reflect the type of evidence offered.” 299
F.3d at 857. See Bryant v. Aiken Regional Medical
Centers Inc., 333 F.3d 536, 545 (4th Cir. 2003)
(in discussing the burden in a pretext case, the
court cited Costa only as addressing the
evidentiary standard for a mixed-motive jury
instruction); Gibson v. City of Louisville, 336 F.3d
511, 513 (6th Cir. 2003) (citing to Costa as a
mixed motive case and reaffirming pretext
analysis in the context of an FMLA case).

Of course, whileit is easy enough to articulate
this evidentiary distinction between single-motive
and mixed-motive cases, in practice "the analytic
difference between these two types of casesis
razor-thin, which has made the area a particularly
difficult one for the courts. . . ." Russell v.
Microdyne Corp., 65 F.3d 1229, 1237 (4th Cir.
1995). This difficulty isreadily seen in decisions
assessing summary judgment motions after Costa.

IV. Costa and summary judgment

Prompted by the analysisin Dare, the court in
Dunbar v. Pepsi-Cola General Bottlers of lowa,
285 F. Supp. 2d 1180 (N.D. lowa 2003), also
considered the McDonnell Douglas framework in
light of Costa and 8 2000e-2(m). However,
instead of adding more rhetoric to Dare's eulogy
of McDonnell Douglas, the court in Dunbar
choose to modify the inquiry at the pretext stage:
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