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‘UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

--------------

In re: Special Counsel Investigation : Case Nos. 04-MS-296 (DDC)
' ' : 04-MS-379 (D.D.C.)
- 04-MS-407 (D.D.C.)
(Chief Judge Thomas F. Hogan)

. UNDER SEAL

---------------------------------------------

. GOVERNMENT’S MEMORANDUM IN OPPOSITION TO
- “JOINT MOTION FOR SCHEDULING CONFERENCE”

- The UNITED .STATES OF AMERICA, by PATRICK J. FITZGERALD, SPECIAL
COUNSEL, respectfully submits thi‘s_Memorandum in Opposition to the “Joint Motion for
Scheduling Conference” filed by Judith Miller, Matthew Cooper, and Ti:r_ﬁe Inc. As set forth

below, Special Counsel opposes the motion to the extent that it seeks (a) the setting of a

* briefing schedule regarding issues related to the contempt orders previously issued by this -

Court; and (b) bail for Miller and Cooper, and a stay of the Court’s order requiring the

payment of fines as to Time Inc., while movants present, and the Court considers, such

‘matters. Special Counsel does not oppose the scheduling of a hearing, and has bcén advised

that this Court has scheduled the hearing for June 29, 2005 at 4:00 p.m."

ARGUMENT

As the Court is aware, Mill_er; Cooper and Time, Inc. (“Time”) were found to be in

L This motion is filed under.seal pursuant to this Court’s previous orders. However,
Special Counsel respectfully requests that movants® “Joint Request” and this opposition be
unsealed as there is no interest requiring sealing in contravention of the public’s right to know.



 civil contempt and ordercd coﬁﬁnefi by Ordérs df tﬁis. Court dated October 7, 2004 (regarding
Millér) and October 13, 2004.(regﬁrding Cooper and Time). With the consent of Special
Counsel, this Court granted bail pending appeal fo Cooper and Miller, and stayéd the
contempt fines against Time.peﬁding appeal. Bail pending appeal was granted_pmsu'ant to
28 U.S.C. § 1826(b). |
 After the Court of Appeals for thé District of Columbia Circuit affirmed this Court’s
contempt orderé, bail pending appeal- was extended through movants’ petition for rehearing
en banc by the appellate court, and through mové:rits’ petitions for writs of certiorari. While
the movants’ appeals were pending, the grand j@’_s tex_zﬁ (which was to expire in May2005)
was extended until late Octpber 2005 when it will finally exlﬁire. OnMonday, June 27, 2005,
aJmostnine month.s éﬁér the eptry.-bf thié Court’s coﬁtempt orders, the Supreme Court deniéd
movants’ peﬁti(;ns for writs of certiorari. By their terms, this Court’s orders granting bail, and
staying the payment of fines, expire at- such tifne as the appellate court issues its méndéte
pursuant to FRAP 41(&)(2)(]3).
- The “Joint Request” asserts that the movants wish to formal_ly'present legal arguments -
and information which movantsﬂclaﬁn,. due to the passage of time, call into. question the
Court’s previous findings of contempt, as well as arguments and. information relevant to
“whether ‘suitable’ qonﬁnément ié i10w appropriate (and if so what form it should take).” The
proposed order submiﬁed with the Joint Request implicitly seeks a stay of the Court’s final

orders by providing that “Ms. Miller and Mr. Cooper will remain on bail and that the payment



of a fine by Time Inc. will remain stayed until the Court orders otherwise.” -

. Reconsideration

The Joint Request does.not specify the arguments or information the movants ;wish to
present,. and aoes not .identify any sfatufé or legal authority that would allqv-V' thxs Court to
reconsider its previous orders or grant a stay. I—Ioweve.r,‘ 111 a press release issued by Time Inc.,:
Time stated: # | |

We believe that changes in the status of the Special Prosecutor’s investigation and
intervening guidance from the Court of Appeals on evidentiary privileges under federal
common law merit . . . a reassessment. Statements from the Special Counsel’s office
suggest his mvestlgatlon has changed substantially since last summer, when he
presented secret evidence to the district court. There is reason to believe, for example,

-that the Special Counsel may have determined that disclosure of Valerie Plame’s
identity to Robert Novak did not violate the Intelhgence Identities Protection Act. If
that is correct, his desire to know the sources for a subsequent article by Mr. Cooper
and others, that appeared on Time.com, may be solely related to an investigation into
whether witnesses made false statements during the course ofhis investigation into this '
non-crime. Such an investigation of obstruction of justice or perjury may not rise to
the level that justifies disclosure of information from or about a reporter’s confidential
sources under federal common law.
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SeeTimelnc. Statement, available at hitp://biz. ahoo.com/ rnews/050627/1

' Neither_ the decision of the Court of Appeals, nor developments in the Special
Counsel’s investigation warrant reésse’ssment, even if reconsideration by the district court at
| this juncture were permissible. First, the decision of the Court of Appeals did not hold that
theré.is a federal common law privilege_ and did not make any holding regarding the cqntours
of any such privilege. Rather, as Judée .Hendérson’s' controlling opinioﬁ stated,

Becausc my colleagues and I agree that any federal common-law reporter’s privilege
that may exist is not absolute and that the Special Counsel’s evidence defeats whatever



privﬂege we may fashion, we need not, and‘thelrefére sﬁould not, decide anything mofe -
today than that the Special Counsel’s evidentiary proffer overcomes any hurdle,
however high, a federal common-law reporter’s privilege may erect.
Inre: Grand J'wj/ Subpoena, Judith Miller, 397 F.3d 964, 982 (b.C. Cir. 2005)(Henderson,
I, éoncﬁurring). Thus, the Court of Appeals did not provide ahy guidance concefningrthe‘
common law but only echoed this Court’s conclusion that the Special Counsel’s ex pa_rté
evidentiary submission would be able to meet even the most of stringent of balancing tests.
See In re Special Counsel I}zvestigation, 332 F. Supp. 2d 26, 31 (D.- D.C. 2004).

Second, there has been no change of circumstances fele;ted to the investigation. To
address the example in the Time si;atemenf, the issue of whether evidence of é. crime supported
 disclosure )wa:s raised by movants and considered by bot_h this Court and the Court of Abpéal-s.
Both courts found that, based on the factual record, there was su;fﬁ(_:ient-ev'idence of criminal
conduct to justify requiﬁng diéclosure by the reporters. The Special Counsel represents that
his assessment of fhe potential criminal conduct at issue is unchanged from that contained in
the ex parte submissions to this Cou;'t.

Even if changed cixcuiﬁstances did exist, reconsidera’t‘ionrof fhe Co_ﬁrt’s contempt
findings would not be appropriate. Given that all available appe_llate remedies have been
eﬁmusted,.this.Court’s orders will become final upon the issuance of the appellate court’s
manldate, Thus, this Court’s determinations that movants are in civil contempt of court, that

- Miller and Cooper should be confined, and that Time Inec. shoﬁld be required to pay fines until





















