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UNITED STATES SETTLES FALSE CLAIMS ACT LITIGATION AGAINST THE STATE OF
 MONTANA AND HEALTHY MOTHERS, HEALTHY BABIES FOR $300,000

United States Attorney Bill Mercer announced today the settlement of the federal government’s False Claims Act and fraud case against the State of Montana and Healthy Mothers, Healthy Babies - - A Montana Coalition.  The State of Montana has agreed to pay $155,000 to the United States and Healthy Mothers, Healthy Babies - - A Montana Coalition has agreed to pay $133,000 to the United States and $12,000 to Matthew J. Sisler, who filed the initial lawsuit against the Defendants under the qui tam provisions of the False Claims Act (FCA) in U.S. District Court in Missoula.  After an investigation by the Office of Inspector General of the United States Department of Health and Human Services, the United States Attorney intervened in the case, broadened the causes of action against the State of Montana and Healthy Mothers, Healthy Babies – A Montana Coalition in a new lawsuit against the defendants, and conducted discovery and finalized his investigation.

Overview

The United States alleged that the State of Montana and HMHB submitted or caused to be submitted to the Medicaid Program claims for payment in violation of both the FCA and common law.  The common law claims included fraud, unjust enrichment, negligent misrepresentation, and payment under mistake of fact.  Beginning in 1993 and continuing until 1999, the State of Montana submitted claims for Medicaid outreach monies to the Health Care Financing Administration (HCFA) (now the Centers for Medicare and Medicaid Services (CMS)) based upon representations from HMHB that private contributors had made donations to the non-profit organization to help the State of Montana pay its share of the outreach costs, which were submitted to HCFA/CMS by the State of Montana as eligible for federal matching, when, in fact, in many instances no contributions were made by donors. 


Mercer explained that “the amount of money recovered in the case is significant, but the public administration lesson is equally important.  If state and local governments are going to engage contractors to provide services related to federal programs, it is essential that the governmental unit provide adequate oversight to insure compliance with regulatory and legal requirements.  Moreover, when warned about possible non-compliance with the law - - as the State was in this instance by the Montana Low-Income Coalition in 1994 - - units of government must have adequate internal controls to respond to such concerns.  Because such controls were not in place, from 1994 through 1999, Healthy Mothers, Healthy Babies led the State and Federal governments to believe it was receiving private donations from businesses in Great Falls and Missoula which was simply not the case.”  

Background on the Federal Matching Program

Since 1966, 42 U.S.C. § 1396b has authorized payment to states for medical assistance programs, which is termed federal financial participation (FFP).  FFP also allows state government to access federal funds for certain administrative costs like Medicaid outreach programs.  In order for a state to receive FFP, a state must submit expenditure reports to HCFA/CMS, which represent allowable costs under the Medicaid program.  States must assure HCFA/CMS that allowable Medicaid expenditures reported to HCFA/CMS were paid by the state through permissible sources of state funding.  Upon such assurance, HCFA/CMS would provide the FFP associated with the reported allowable Medicaid expenditures.  


In order for a provider-related donation to be considered as a permissible source of State funding, provider-related donations must not have a direct or indirect relationship to Medicaid payments.  Under 42 C.F.R. § 433.54, provider-related donations will be determined to have no direct or indirect relationship to Medicaid payments if those donations are not returned to the individual provider, the provider class, or related entity under a hold harmless provision or practice.  Furthermore, that same section of the C.F.R. defines a hold harmless practice as one where the amount of the payment received is positively correlated ... to the amount of the donation or the State (through its contractor) receiving the donations provides for any payment, offset, or waiver that guarantees to return any portion of the donation to the provider.  42 C.F.R. § 433.54(c)(1)&(3).

Pertinent Facts

In May 1990, the State of Montana, by and through its Department of Health and Environmental Sciences, and HMHB entered into a contract for the latter to conduct a statewide "Baby Your Baby" campaign.  The contractual relationship between the State of Montana and HMHB with respect to the Baby Your Baby program, and its successor, the Montana’s Child program, extended from May 1990 to June 2001. 


Although there were some variations in the pattern over time, HMHB executed the scheme in the following manner.  In response to a sales representative from Continental Television Network, Inc., a Montana-based corporation which owned television stations in Great Falls and Missoula, local businesses and non-profit organizations that advertised their products and/or services on CTN stations would make payments to the television station allegedly to pay for advertisements.  Local businesses, the vast majority of whom had no knowledge of HMHB and/or its programs, would make payments to a television station to purchase air time to advertise their own products and services.  The television stations would bundle the payments from their advertisers and forward them to HMHB, which would forward the payments to the State representing to the State (which would, in turn, represent to HCFA) that the monies constituted a permissible source of State funding, which could be used to satisfy the State’s share of matchable Medicaid outreach expenditures/costs.  HMHB would then return to the television stations the exact amount of money generated from the advertisers.  To summarize, it is alleged that the advertisers received air time to advertise their products or services in return for their payments.  The television stations provided advertising services to HMHB, a contractor with the State of Montana charged with providing a set of medical assistance programs pursuant to a state statute, took the advertisers’ money, forwarded it to HMHB, and then, in return, received a check from HMHB for the exact amount sent to HMHB.  The advertisers paid for and received only advertising for their own goods and services.  The television stations were repaid by HMHB the exact amount of money collected from the advertisers.  The State of Montana did not have to pay anything for the Medicaid outreach expenditures/costs reported to HCFA/CMS for FFP.  HCFA/CMS paid the federal share of the Medicaid outreach expenditures/costs reported by the State of Montana.  HMHB used this scheme throughout the 1990s in order to leverage federal funds from HCFA.  The United States contends that the described payments did not constitute bonafide provider-related donations as defined by the applicable statute and regulations.  As a result, the State of Montana sought and received federal funds from HCFA which were not matchable under the applicable federal statute and regulations.

Legal Burden for the United States to Meet Under The False Claims Act

Section 3729 of Title 31 of the U.S. Code creates liability for a person who knowingly presents or causes to be presented to an employee of the United States a false or fraudulent claim for payment or approval.  See 31 U.S.C. § 3729(a)(1).  The statute defines the terms "knowing" and "knowingly".  First, no proof of specific intent to defraud is required.  If a person, with respect to information, (1) has actual knowledge of the information, (2) acts in deliberate ignorance of the truth or falsity of the information, or (3) acts in reckless disregard of the truth or falsity of the information, that person has acted knowingly with respect to the requirements of the False Claims Act.


U.S. Attorney Mercer prosecuted the case for the United States.  The Office of Inspector General of the U.S. Department of Health and Human Services investigated the case for the United States.
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