Department of Justice
Executive Office for United States Trustees

Final Agency Action
Case No. 97-A-1

Review of the Decision of the
United States Trustee for Region [ REDACTED]
Regar ding [ REDACTED]

August 21, 1997

[ REDACTED|, Esquire
[ REDACTED]
[ REDACTED]

Dear M. [REDACTED):

On February 10, 1997, you sought admnistrative review of
the decision of the United States Trustee for Regi on [ REDACTED]
not to renew your appointnent to the panel of chapter 7 trustees
for the District of [REDACTED]. The record in this case includes
your letters (wth exhibits) dated February 10, 1997, and May 10,
1997, as well as the United States Trustee’s response dated
March 19, 1997 (with exhibits), and some supplenentary materials
provided by the United States Trustee in April 1997.

Addi tionally, we have encl osed for your conveni ence the docunents
listed in schedule A attached to this letter. Qur review

foll owed the nethod described in our Decenber 31, 1995, letter to
Saul Eisen, then president of the National Association of
Bankruptcy Trustees, a copy of which has been provided to you.

The power to renove a chapter 7 trustee froma panel is
commtted to a United States Trustee's discretion. 28 U S C
§ 586; Joelson v. United States, 86 F.3d 1413 (6'" Cr. 1996);
Richman v. Straley, 48 F.3d 1139, 1143 (10'" Cir. 1995); Shaltry
v. United States, 182 B.R 836, 842 (D. Ariz.), aff’'d 1995 W
866862 (9'" Cir. 1995). In conducting our review, we have
consi dered whether the United States Trustee s decision not to
renew your appointnment is supported by the record and whet her
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that action is an appropriate and reasonabl e exerci se of the
United States Trustee's discretion.

The United States Trustee did not renew your appointnent for
two reasons. First, your admttedly dishonest conduct caused her
to conclude that you should not act as a trustee. See
[ REDACTED], [REDACTED] (en banc) (descri bing,
based upon |l argely uncontested and stipul ated facts, your
conduct). Second, you have failed to performyour duties
adequately. Based upon our review, we believe these constitute
adequat e grounds for not renewi ng your appointnent to the panel
of chapter 7 trustees.

St andi ng al one, the facts underlying your public censure by
t he [ REDACTED] Suprene Court constitute an independent and
sufficient basis for not renewi ng your appointnent. |ndeed, we
concl ude they nmandate non-reappoi ntnent. The state hearing board
t hat i nposed disciplinary action against you found these facts
wer e supported by “clear and convincing evidence.” [REDACTED,
[ REDACTED] at 1102. |In fact, you stipulated to nost of them
| d.

Bet ween June 1989 and January 1991, you wote el even checks
to your nortgage | ender that were di shonored by your bank; sone
wer e di shonored nore than once. [d. You |ater sought to
refinance your nortgage with another lender in order to obtain a
better interest rate. 1d. Concerned that your dishonored checks
woul d | ead to a declination, you threatened to sue your current
nmort gage holder if she did not submt false credit reports. [d.
at 1102-03. She refused to do so and the refinanci ng conpany
declined to issue you a nortgage. 1d. at 1102. |In response to
your | ender having made an accurate and good faith credit report,
presumably as required by |law, you made good on your promse to
sue her by filing a lawsuit asserting clains based on |ibel per

se, libel per quod, interference with contract, and

m srepresentation. 1d. at 1103. The trial court dism ssed your
conplaint wwth prejudice and the court of appeals affirnmed. 1d.
On appeal, the court upheld the trial court’s finding that your

| awsuit was “frivol ous, groundl ess, and vexatious.” 1d. As a
result, you were ordered to pay your lender’s attorney fees. 1d.

Based upon these facts the [ REDACTED] Suprene Court
publically censured you. Although you conpl ain about the
[ REDACTED] Suprene Court’s decision, you do not contest the
accuracy of the Suprenme Court’s factual findings. Nor do you
contest the accuracy of the factual findings nade in your
underlying | awsuit against your nortgagor in which the penalty
agai nst you was i nposed.
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As a trustee, you are a fiduciary and are held to very high
standards of honesty and loyalty. See generally Wods v. Cty
National Bank & Trust Co., 312 U. S. 262, 278 (1941); Mbsser V.
Darrow, 341 U.S. 26 (1951). See also Meinhard v. Sal non, 249
N. Y. 458, 464, 164 N E.. 545, 546 (1928) (Cardozo, C J.). As a
trustee, you collect and hold the property of debtors’ estates
and di sburse estate noney to pay creditors’ clains. 11 U S C
8 704. Your role as a trustee also requires you to sign court
papers and regul arly appear in court on these estates’ behalf.

Your conduct denonstrates it would be inprudent to entrust
t hose powers to you. The unrebutted record reveals that you have
attenpted to coerce parties to lie in order to benefit you
personally. You are willing to defraud potential creditors (your
refinanci ng conpany) for personal gain (a better interest rate).
I ndeed, if it suits your personal financial purpose, you wll
file a false lawsuit against an innocent third party despite your
obligations as an officer of the court.

These traits are unacceptable in a trustee, who hol ds ot her
peopl e’ s noney and who routinely files suit on behalf of debtors’
estates. W sinply cannot, in good faith, allow you to hold
estate assets, as you nust do if you are going to act as a
trustee. See 11 U S.C. 8§ 704. In addition, your decision to
file a “frivol ous, groundl ess, and vexatious” suit dimnishes
your ability to act as an effective advocate on behal f of estates
because courts and opposing parties would be justified in
di scounting the veracity of what you say.

We al so are deeply concerned by your conduct in witing
el even checks over several years that your bank di shonored for
insufficient funds. Either you know ngly passed bad checks or
your financial affairs were in such disarray that you regularly
m scal cul ated your bal ance over a two-and-one-half year period.
If it was the former, you know ngly engaged in di shonest, and
perhaps crimnal, conduct. Assumng it was the latter, this
magni tude of financial inconpetence makes it inprudent to allow
you to act as a chapter 7 trustee. Trustees have many fi scal
responsi bilities, including controlling and accounting for estate
funds, maintai ning bank accounts, preparing financial reports,
and cal cul ati ng amounts due to creditors. In light of your
hi story of bouncing el even checks, sonme nore than once, we are
not confortabl e assigning such inportant responsibilities to you.

You contend you should be allowed to continue acting as a
trustee despite your dishonesty because the Suprene Court
publically censured you rather than revoked your |icense. This
IS unpersuasive. First, decisions of the [ REDACTED] Suprene
Court are not binding on the United States Trustee. The United
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States Trustee had the right to independently assess the gravity
of your m sconduct. Mreover, it is not the nere fact that you
were censured that led to your non-renewal. Rather, it is the
m sconduct underlying your censure that pronpted the United
States Trustee’s deci sions.

Furthernore, we believe a sanction inposed by your State’s
hi ghest court is a very serious matter, not lightly considered or
often i nposed. The fact that the sanction was |ess than the npbst
severe avail able does not mtigate the gravity of your conduct,
however .

You also fail to recognize that a trustee has a different
relationship with a debtor than a |lawer has with a client. An
attorney’s clients are totally free to hire any attorney they
wi sh. Any client who hires you to be their | awer does so
voluntarily and despite the fact that you have been publically
censured for dishonesty. 1In contrast, debtors have no right to
select who wll act as their trustee. They rely upon the United
States Trustee to maintain a pool of conpetent trustees from
whi ch one will be randomy assigned to adm ni ster each particul ar
estate. Debtors cannot reject the trustee assigned. W believe
it would be fundanentally unfair —and unw se —to conpel debtors
to entrust their assets to a dishonest trustee.

It also would be unfair to ask creditors to accept a
di shonest trustee. One of a trustee’'s primary duties is to
ensure that creditors receive fair conpensation under the paynent
schene set out in the Bankruptcy Code. @G ven your conduct,
creditors would be wholly justified in lacking faith in you.

A trustee differs froma |lawer in a second inportant
respect. A lawer wll occasionally hold third parties’ funds.
I n fundanental contrast, a primary duty of a chapter 7 panel
trustee is to hold estate noney. Indeed, the first two duties
specified for a trustee in section 704 of the Bankruptcy Code are
(1) to collect and reduce to noney the property of the estate;
and, (2) be accountable for all property received. 11 U. S.C
8§ 704(1) and (2). Because the holding of other people s funds
lies at the heart of a trustee’s duties, it is inperative that a
trustee’s honesty be above reproach, and this is why the | aw
hol ds trustees to a high standard of l|oyalty and honesty.
Through your personal conduct you have denonstrated that you
cannot be trusted to neet that standard.

The United States Trustee exercised her independent power,
derived fromfederal |aw, not to renew your appointnment. @G ven
t he scope of your m sconduct she was fully justified in doing so.
You repeatedly bounced checks. You asked your nortgagor to lie.
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You sought to defraud a refinancing conpany. You knowingly filed
a frivol ous, groundl ess, and vexatious |lawsuit; indeed, it was so
spurious that you had to pay your victims attorney fees.

In addition to your dishonest conduct, your perfornmance of
your trustee duties supports the United States Trustee’ s deci sion
not to renew your appointnent. The record reveals that the
United States Trustee's office continually had to question your
managenent of cases. You frequently submtted sem -annual
reports to the United States Trustee’'s office that were
i nconpl ete or inadequate; the United States Trustee’'s office
spent an inordinate anount of tine attenpting to obtain
sati sfactory reports. Despite those efforts, you continued to
submt deficient reports. Your trustee' s final reports (“TFR’)
shared these problens. A TFR is the report a trustee files at
the end of a case. See 11 U.S.C. §8 704(9). It identifies, anong
ot her things, the anount of funds collected and the appropriate
distribution of those funds anong creditors. Your TFRs were very
often i naccurate or inconplete. These problens wth inadequate
reporting and record keeping seemto echo the problenms you have
experienced in managi ng your personal financial affairs.

You contend that the poor quality of your sem -annual
reports and TFRs was your staff’s fault. This is not a
persuasi ve justification. You —not your staff —are responsible
for the proper acconplishnment of these duties. You sign these
docunents and are ultimately responsible for their accuracy.

Mor eover, your questionable adm nistration of specific cases
buttresses the United States Trustee' s decision not to renew your
appointnment. The record in this matter sets forth the United
States Trustee’s concerns in detail and includes your responses
to those concerns. Based upon our review, we conclude the record
supports the United States Trustee’s conclusion that you
exerci sed poor judgnent in your admnistration of a nunber of
cases, including Al eman, [ REDACTED] (delay in abandoning
property); Kiefer, [REDACTED] (delay in objecting to clains);

Foal e, [ REDACTED] (failure to seek tinmely w thdrawal of NDR)

Phai r, [ REDACTED] (both the court and the United States Trustee
found that you continued to take actions reserved to an estate’s
trustee —including issuing a notice of possible dividend —even
t hough you had been discharged as trustee, and you al so did not
seek to have the case reopened al though you shoul d have done so);
Dot y, [ REDACTED] (failure to abandon property in a tinely fashion
or to justify your delay); Lefevre, [REDACTED] (sane); Reqister,

[ REDACTED] (san®e) .
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For these reasons, we find that the United States Trustee’s
deci sion not to renew your appointnent to the chapter 7 panel is
supported by the record and was an appropri ate exerci se of the
United States Trustee's discretion. Accordingly, | affirm her
decision. At your request, | amalso forwarding a copy of this
decision to the President of the National Association of
Bankr upt cy Trust ees.

Si ncerely,

(Original Signed)
Kevyn D. O
Deputy Director

Encl osur e

cc: [ REDACTED]
United States Trustee
for Regi on [ REDACTED]

M. Joseph Wttman

Pr esi dent,

Nat i onal Associ ati on of
Bankr upt cy Trustees



SCHEDULE A

Correspondence regardi ng your June 30, 1994, Seni - Annual Report

1. United States Trustee’'s review |letter dated
Septenber 7, 1994.
2. Your response dated Cctober 13, 1994.

Correspondence regardi ng your Decenmber 31, 1994, Sem - Annual
Repor t

1. United States Trustee's review |letter dated March 16,
1995.
2. Your response dated April 18, 1995.

Correspondence regardi ng your Decenmber 31, 1996, Sem - Annual
Repor t

1. United States Trustee’'s review |l etter dated March 26,
1997.

2. Your response dated April 7, 1997.

3. United States Trustee’s suppl enental request for

information dated April 15, 1997.

Cor respondence concerning [ REDACTED] _I nc. ([ REDACTED]

Auctioneer letter to [ REDACTED] dated April 21, 1993.
Auctioneer letter to you dated July 11, 1994.

Your fax to [ REDACTED] and [ REDACTED] dated March 27
1997.

Fax to you from [ REDACTED] dated March 27, 1997
Portion of a fax to you, dated April 14, 1997,
regarding the Trustee's Final report.
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