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UNI TED STATES DI STRI CT COURT
FOR THE DI STRICT OF COLUMBI A

United States of Anerica

Plaintiff, Cvil Action No. 99-1875 (XK

V.

Cargill, Incorporated, and
Continental Grain Conpany,

Def endant s.

N e N N N N N N N N N

UNI TED STATES RESPONSE TO PUBLI C COVMENTS

Pursuant to the Antitrust Procedures and Penalties Act,
15 U.S.C. § 16(b) (“AAPA"), plaintiff, the UNI TED STATES OF
AMERI CA, acting under the direction of the Attorney General,
hereby files comments received fromnenbers of the public
concerning the proposed Final Judgnent in this civil antitrust
suit and the Response of the United States to those coments.

| . EACTUAL BACKGROUND

O. The Parties to the Transaction

Cargill, Incorporated (“Cargill”) and Continental Gain
Conmpany (“Continental”) are grain traders. They enploy grain
di stribution networks -- primarily conposed of country
el evators, rail termnals, river elevators, and port elevators
-- to buy grain fromfarnmers and other suppliers, store it,

and nove it to their donestic and foreign custoners. In



addition, both firns
are engaged in rel ated busi nesses such as grain processing and
cattl e feeding.

P. The Proposed Acquisition

On Cctober 9, 1998, Cargill entered into an agreenent
with Continental to acquire its grain trading business

(conducted by Continental’s Comobdity Marketing G oup).

Cargill is not acquiring Continental’s processing or finance
di vi sions, which Continental will continue to operate as
i ndependent busi nesses after Cargill’s acquisition of its

grain tradi ng business.

Q The Conpl ai nt

On July 8, 1999, the United States Departnent of Justice
(the Departnment) filed a Conplaint with this Court alleging
that Cargill’s acquisition of Continental’s Commodity
Mar keti ng Group would substantially | essen conpetition for
grain purchasing services in nine relevant markets, in
violation of Section 7 of the Clayton Act (15 U . S.C. § 18).
In those markets, Cargill would have gained the power to
artificially depress the prices paid to U. S. farnmers and ot her
suppliers for their grain and oil seed crops -- including corn,
soybeans, and wheat (collectively referred to as “grain”).

The Conpl aint also alleged that the transacti on would

have resulted in Cargill and one other grain conpany



controlling approxi mately eighty percent of the capacity at
the Chicago and Illinois River elevators that are authorized
by Chi cago Board of Trade (CBOT) to accept delivery for the
settlenent of corn and soybeans futures contracts.! That
concentration would have increased the risk of manipul ation of
futures prices.

Finally, the Conplaint alleged that a non-conpete
provi sion of the Cargill/Continental agreenent was a division
of markets in violation of Section 1 of the Sherman Act, 15
US. C 8 1. Because the Cargill/Continental acquisition
agreenent prohibited Continental fromre-entering the grain
di stribution business for five years, the Conplaint charged
that it gave Cargill nore tine than woul d be reasonably
necessary to gain the loyalty of forner Continental suppliers
and customers, and therefore, the agreenent constituted an
unl awf ul divi sion of markets.

R. The Proposed Settl enent

The Departnent, Cargill, and Continental filed a joint
stipulation for entry of a proposed Final Judgnent settling
this action on July 8, 1999. 1In each of the nine markets

where the Departnment has determ ned that the consolidation of

! For corn futures contracts, CBOT-authorized delivery
points are located in Chicago and on the Illinois R ver as far
south as Peoria; for soybean contracts, these facilities are
in Chicago and along the entire length of the Illinois River.



conpeting Cargill and Continental grain elevators would give
grain conpanies the power to artificially depress the price of
grain that they pay farners and ot her suppliers, the Final
Judgnent requires the divesture of either the Cargill grain
el evator or the Continental grain elevator serving that
mar ket. The Final Judgnment al so requires divestitures of
el evators on the Illinois River to ensure that concentration
anong firms controlling CBOT-authorized delivery points does
not provide opportunities for manipulation of CBOT corn and
soybean futures contracts.

Continental’s divestitures to preserve conpetition for

t he purchase of grain fromfarners and other suppliers

i ncl ude:
C its river elevator at Lockport, Illinois;
C its river elevator at Caruthersville (Cottonwood
Point), M ssouri;
C its rail elevator at Salina, Kansas;
C its rail elevator at Troy, Ohio;
C its port elevator at Stockton, California; and
C its port elevator at Beaunont, Texas.

Prior to entering into the proposed Final Judgnent,
Continental also termnated its mnority interest in a river
el evator at Birds Point, Mssouri. Accordingly, no
divestitures were required to protect conpetition in this

mar ket .



In order to protect against manipul ati on of CBOT futures
mar kets, Continental was required to divest its Chicago port

el evator.?

Cargill’s divestitures to preserve conpetition for the

purchase of grain fromfarnmers and other suppliers were:

C its river elevator at East Dubuque, |owa;
C its river elevator at Morris, Illinois; and
C its port elevator at Seattle, Washington (with the

option to retain its port elevator at Seattle if it
does not acquire the Continental port el evator at
Tacoma) .
In addition, the Final Judgnment requires Cargill to enter
into a throughput agreenent meking one-third of the daily
| oadi ng capacity at its Havana, Illinois river elevator
avai l abl e to an i ndependent grain conpany to avoid undue
concentration anong firns controlling CBOT delivery points.?
The proposed Final Judgnent al so prohibits Cargill from

acquiring any interest in the facilities to be divested by

Conti nental pursuant to the proposed Final Judgnent or the

2 Continental's divestiture of its Lockport river elevator
is a renedy for concentration anong authorized CBOT delivery
stations, as well as a renedy for concentration anong grain
buyers in that area.

3Cargill's divestiture of its Murris facility serves to
protect agai nst CBOT concentration problenms, as well as
concentration anong buyers of grain in that market.



river elevator at Birds Point, Mssouri in which Continental
formerly held a mnority interest.

Finally, the proposed Final Judgnment prohibits the non-
conpete provision of the Cargill/Continental agreenment from

remaining in force for nore than three years.

E. Conmpliance with Antitrust Procedures and Penalties

To date, the parties have conplied with the provisions of
the Antitrust Procedures and Penalties Act as follows:

(1) The Conplaint and proposed Final Judgnent were filed
on July 8, 1999;

(2) Defendants filed statenents pursuant to 15 U.S.C. §
16(g) on July 19, 1999.

(3) the Conpetitive Inpact Statenent (“CIS’) was filed
on July 23, 1999;

(4) The proposed Final Judgnment and CI'S were published

in the Federal Register on August 12, 1999, 64 Fed. Reg.

44,046 (1999);
(5 A summary of the terns of the proposed Final

Judgnent and CI'S was published in the Washi ngt on Post, a

newspaper of general circulation in the D strict of Colunbia,

for seven days during the period August 10, 1999 through



August 16, 1999;

(6) The sixty-day period specified in 15 U . S.C. 8§ 16(h)
comenced on August 12, 1999 and term nated on Cctober 12,
1999;

(7) The United States hereby files the comments of
menbers of the public and the Nebraska Attorney General’s
am cus brief (bound separately as Appendi x A) together with
t he Response of the United States to the conments and bri ef,
pursuant to 15 U S.C. 8§ 16(b); and

(8) The United States will nmove this Court for entry of

the Final Judgnment after the comments and the Response are

published in the Federal Register. The Final Judgnment cannot
be entered before that publication. 15 U S.C. § 16(d).

1. Legal Standard Governing the
Court's Public Interest Deterni nation

Upon the publication of the public comments and this
Response, the United States will have fully conplied with the
APPA.  After receiving the United States’ notion for entry of
t he proposed Final Judgnent, the Court nust determ ne whether
it “isinthe public interest.” 15 U S.C. 8 16(e). In doing
so, the Court nust apply a deferential standard and shoul d
wi thhold its approval only under very limted conditions. As
Judge G eene observed in the AT&T case:

| f courts acting under the Tunney Act di sapproved
proposed consent decrees nerely because they did not



contain the exact relief which the court would have

i nposed after a finding of liability, defendants woul d
have no incentive to consent to judgnent and this el enent
of conprom se woul d be destroyed. The consent decree
woul d thus as a practical matter be elimnated as an
antitrust enforcenent tool, despite Congress’ directive
that it be preserved.

United States v. Anerican Tel. & Tel. Co., 552 F. Supp. 131,

151 (D.D.C. 1982), aff'd mem sub nom Maryland v. United

States, 460 U.S. 1001 (1983).

The United States Court of Appeals for the District of
Col unbi a has noted that “constitutional questions . . . would
be raised if courts were to subject the governnent’s exercise
of its prosecutorial discretion to non-deferential review’

Massachusetts Sch. of Law at Andover, Inc. v. United States,

118 F. 3d 776, 783 (D.C. Cr. 1997) (citing United States v.

Mcrosoft Corp., 56 F.3d 1448, 1457-59 (D.C. Cr. 1995).

Rat her, the district court should review the proposed Final
Judgnent “in light of the violations charged in the conpl ai nt
and . . . withhold approval only [a] if any of the terns
appear anbi guous, [b] if the enforcenent nmechanismis
i nadequate, [c] if third parties will be positively injured,
or [d] if the decree otherw se makes ‘a nockery of judici al
power.’” |d. at 783 (quoting Mcrosoft at 1462).

Wth this standard in mnd, the Court should reviewthe
coments of nmenbers of the public concerning the proposed

Fi nal Judgnment and the United States' Response to those



coments. As this Response nekes clear, entry of the proposed
Final Judgnment is in the public interest.

[11. Summary of Public Comments

Si xty-seven individuals, eight public officials, and
ni net een organi zati ons expressed their views on the proposed
Fi nal Judgnent. These coments and questions are sumarized
bel ow.

Sixty-five individual farners filed comments. Sone are
di sappoi nt ed because they believe the transacti on does nothi ng
to raise the prices they receive when they sell their grain.
O hers are concerned that the markets in which they sell their
grai n have becone so concentrated that the grain conpanies
will be able to depress prices paid to farners for their
grain. Still others are concerned that Cargill wll be able
to nmonopolize “specialty or niche” markets or |essen
conpetition in grain futures markets. Finally, sonme of the
commenting farners believe there should be a conplete ban on
mergers and acqui sitions in the agribusi ness sector.

Congressworman Jo Ann Enerson, M ssouri Attorney Genera
Jerem ah N xon, and several farm organizations, including the
M ssouri Farm Bureau Federation, M ssouri Soybean Associ ation,
and Perm scot County Farm Bureau, addressed their conments to
Section V(D) of the proposed Final Judgnment, which directs

Continental to divest its river elevator at Cottonwood Point,



M ssouri, near Caruthersville. After noting that Bunge Corp.
is one of the major grain purchasers in the vicinity of
Cot t onwood Poi nt, these commentators urge the Departnent of
Justice not to permt divestiture of the Cottonwood Point
facility to Bunge.

New Mexico Attorney General Patricia Madrid has no
opposition to the proposed Final Judgnent, although she is
concerned about there being one |less significant conpetitor in
the national grain trading market after the transaction.
Attorney Ceneral Madrid, therefore, urges the Departnent to
actively advocate adm ni strative and | egislative actions that
will invigorate conpetition in the agricultural sector of our
econony.

M nnesota Attorney General M ke Hatch believes the
proposed Fi nal Judgnent does not go quite far enough to
aneliorate antitrust concerns raised by the transaction. He
is concerned that grain markets are already too highly
concentrated and that agriculture industries, in general, are
experiencing high rates of vertical consolidation. Under the
ci rcunst ances, Attorney Ceneral Hatch recommends that the
proposed Fi nal Judgnent be nodified to prohibit Cargill from
acquiring any other of its conpetitors in grain export,
transport, and storage markets.

Nebraska and South Dakota Attorneys Ceneral Don Stenberg



and M ke Barnett take issue with the rel evant geographic
markets as defined in the Conplaint. They believe the
Department of Justice should not have focused on overl apping
draw areas for country, rail, river or port areas, but rather
suggest the relevant market should be enlarged to include the
entire United States or even the rest of the world. G ven
that Cargill and Continental are two of our nation's |argest
grain tradi ng conpani es, these Attorneys CGeneral are of the
view that the two firns should not be permtted to nerge under
any circunstances. |In addition, Attorney CGeneral Stenberg's
comments in his amcus brief mrror many of the concerns
expressed by the Organi zation for Conpetitive Markets,

di scussed infra.

North Dakota Attorney General Heidi Heitkanp filed a
coment expressing her appreciation for the ways in which this
| aw suit has preserved conpetition for farners at the |oca
l evel in North Dakota. She, neverthel ess, remmins concerned
about powerful concentrations of agribusiness firns that North
Dakota farmers nust face. Based on that concern, she suggests
that the Departnent should reconsider the adequacy of
divestitures required by the proposed Final Judgnent and
i nstead, seek to enjoin the transaction in its entirety. 1In
particul ar, Attorney Ceneral Heitkanp thinks the tine has cone

to rethink antitrust analysis in the farmsector to give



greater consideration to non-econom c concerns.

John W Hel muth, an agricultural economst, filed a
comment that set forth his suggested anal ytical framework for
the Departnent’'s use in analyzing the transaction. In his
view, it is essential for the Departnent to assess narket
concentration, the extent of information available to grain
traders and farnmers in the market, and the potential adverse
conpetitive effects on grain futures markets and ot her
agri busi nesses beyond grain trading, such as |ivestock
markets. M. Helmuth asks if we have nmade these assessnents.

A. V. Krebs believes the Departnent's analysis is
deficient because it fails to consider whether the transaction
wll permt Cargill to force its own standards, practices,
mar ket i ng arrangenents, and prices on farmers, processors, and
mer chandi sers in grain markets throughout the United States.

Prof essor C. Robert Tayl or of Auburn University is
concerned that the Departnent did not adequately consider the
extent of vertical integration in the agricultural sector.

M nnesota and Nebraska Attorneys General M ke Hatch and Don
Stenberg and Catholic Charities of Sioux Cty, |Iowa voice the
same concern in their coments.

Jon Lauck, witing on behalf of the O ganization for
Conpetitive Markets (“OCM ), filed a comment that was critica

of the Departnent's analysis in several respects. OCM states



that the Departnent's analysis failed to consider: (1) the

i mpact of concentration in agriculture markets other than
grain buying; (2) the continuing potential for anticonpetitive
behavior in the post-nerger market; (3) whether the divested
facilities wll continue to be conpetitive forces in the hands
of new owners, particularly if the new owners do not have a
“network” of elevators that buy grain; (4) the inpact on
potential entry into grain buying markets; (5) the

ram fications of conpetition in overseas grain markets; (6)
the inplications of econom c disorgani zation of farmers which
can be exploited by powerful buyers; (7) information
disparities in agriculture markets; (8) the lack of benefits
of the merger; (9) a range of statutes that Congress intended
courts to consider when maki ng deci si ons about agriculture

mar kets; and (10) that the consent decree risks |eaving
farmers without an effective outlet for legal redress. OCMs
conclusion is that the proposed Final Judgnent is not an
adequate remedy and that the transaction should be prohibited
inits entirety.

Several farm rural-life, and religi ous groups voice
concerns about general |evels of market concentration in
agriculture industries. These groups include the American
Agricul ture Movenent, Animal Wl fare Institute, C ean Water

Action Alliance, Farm and Co-op Inc., Institute for



Agriculture and Trade Policy (“1ATP"), Kansas Cattlenen's
Associ ati on, M nnesota Catholic Conference, National Catholic
Rural Life Conference, and the O fice of H spanic Mnistry.
In the main, they believe the Departnent's anal ysis does not
adequat el y consi der concentration in agriculture nmarkets
beyond grain buying. 1In their view, these non-grain narkets
are already too concentrated, and so Cargill ought not be
permtted to acquire Continental under any circunstances.

The Kansas chapter of the National Farmers Organization
(NFO) expressed concern about declining grain “basis |evels.”
Thus, they are concerned that Kansas farnmers will receive
| ower prices for their grain after the transaction. The
Kansas NFO did not address the adequacy of the proposed Fina
Judgnent .

National Farmers Union (“NFU) filed comments opposing
t he transaction because the transacti on does not increase
conpetition in grain markets. NFU al so believes the proposed
Fi nal Judgnent is deficient because it does not ensure that
divested facilities will remain conpetitive. NFU also
bel i eves the proposed Final Judgnent fails to address the
roles played by Cargill and Continental in export markets.

Rural Life Ofice of Dorchester, |owa expressed concern
that the transaction may facilitate Cargill's exercise of

mar ket power in “organic and specialty” nmarkets.



Wonen I nvol ved in Farm Economics (“WFE”) is concerned
that the transaction as proposed, by unifying the second and
third largest grain traders in Nebraska, m ght depress grain
prices to Nebraska farmers and permt Cargill to control their
export market. WFE did not object to the proposed Fina
Judgnent .

V. The Departnent's Analysis of the Transaction

We begin our response to public coments with an overvi ew
of the | egal standards for anal yzing nmergers and acqui sitions,
our investigation of Cargill's proposed acquisition of
Continental’s commodity marketing busi ness, and our analysis
of the relevant conpetitive issues in this case. Thereafter,

we respond to specific points raised by comrentators.

A. The Rel evant ©Merger Law

Section 7 of the Clayton Act, 15 U.S.C. § 18, prohibits
mergers and acqui sitions whose effect may be substantially to
| essen conpetition “in any line of coomerce . . . in any
section of the country.” The purpose of Section 7 is to
prevent acquisitions or nergers before they create harm
“*The intent here *** [is] to cope with nonopolistic
tendencies in their incipiency and well before they have

attained such effects as would justify a Shernman Act



proceeding.'” Brown Shoe Co. v. United States, 370 U. S. 294,
318 n. 32 (1962) (quoting S.Rep. No. 81-1775 at 4-5).

The antitrust laws apply to the exercise of market power
over sellers (nonopsony power), just as they do to the
exerci se of market power over buyers (nonopoly power).* See

Mandeville Island Farms v. Anerican Crystal Sugar Co. 334 U. S.

219, 235-44 (1948)(a case arising under Sections 1 and 2 of
the Sherman Act). Section 7, in particular, applies to
nonopsony power gained via acquisitions or nergers. See

United States v. Rice Gowers Ass'n of California, 1986 W

12562 (E.D. Cal. 1986) (acquisition by one mller of another
found to | essen conpetition in purchase of California paddy

rice); United States v. Pennzoil Conpany, 252 F. Supp. 962,

981-985 (WD. Pa. 1965)(nmerger found to | essen conpetition in
purchase of Penn Grade crude oil).

To predict whether an acquisition may substantially
| essen conpetition or tend to create a nonopoly, the review ng

court nmust determne: (a) the “line of comrerce” or product

“As noted in the U 'S. Departnent of Justice/Federal Trade
Conmi ssion’s Horizontal Merger Guidelines § 0.1 (issued 1992,
revised 1997): “The unifying thenme of the GQuidelines is that
mergers should not be permtted to create or enhance market
power or to facilitate its exercise. Market power to a seller
is the ability profitably to maintain prices above conpetitive
|l evels for a significant period of time. . . Market power al so
enconpasses the ability of a single buyer (a ‘nonopsonist’), a
coordi nati ng group of buyers, or a single buyer, not a
nonopsoni st, to depress the price paid for a product to a
I evel that is below the conpetitive price . ”




mar ket in which to assess the transaction, (b) the “section of
the country” or geographic market in which to assess the
transaction, and (c) the acquisition's probable effect on
conpetition in the product and geographic markets. The
probabl e effect often can be assessed by determ ning the |evel
of concentration based on the market shares of the parties to
t he proposed transaction and their conpetitors in the product

and geographic markets. See United States v. Phil adel phia

National Bank, 374 U.S. 321, 362-63 (1963).

B. Franework for the Departnent’s Conpetitive

Anal ysi s

As the case | aw suggests, the core issue in conpetition
anal ysis is whether the proposed transaction |ikely would
create or enhance market power or facilitate its exercise.
This investigation focused on both nonopoly and nonopsony
issues (that is, whether Cargill would likely gain market
power through its acquisition of Continental’s grain trading
business in its roles as a seller or as a buyer of grain).

1. Monopoly Anal ysi s

The Horizontal ©Meroger Cuidelines, which outline the

Department’ s enforcenent policy for horizontal acquisitions
and nergers subject to Section 7 of the C ayton Act, define
mar ket power in nonopoly situations as the ability of a seller

profitably to maintain prices above conpetitive levels (or to



reduce quality or service bel ow conpetitive levels) for a

significant period of tinme. Horizontal Merger QGuidelines at

8§ 0.1. An acquisition can facilitate the exerci se of market
power by increasing the likelihood of coordinated interaction
anong conpeting firns or by creating a market structure in
which firms find it profitable to unilaterally raise prices or
reduce output. See id. at § 2.

To determ ne whether the proposed acquisition would
create, enhance or facilitate the exercise of market power,
Departnment staff first had to define the markets wi thin which

Cargill and Continental conpete. Under the Horizontal Merger

Quidelines, a nmarket is defined as a set of products or
services within a geographic area such that a hypothetica
nmonopol i st could profitably inpose a "small but significant
and nontransitory" price increase or decrease. 1d. at §8 1.0
| f the evidence shows that a hypothetical nonopolist of
any given product or service profitably could inpose such a
price increase, that product or service is defined as the
rel evant product market. 1d. at 1.11 If, on the other hand,
t he evidence shows that a sufficient nunber of custoners woul d
substitute other products or services to make such a price
i ncrease unprofitable, those products or services are al so
included in the product market. 1d. This process continues

until a group of products or services is identified for which



a small but significant and nontransitory price increase would
be profitable. |d.

Simlarly, if the evidence shows that a hypotheti cal
nmonopol i st of the rel evant product or service could inpose
such a price increase in any given region, that region is
defined as the rel evant geographic market. 1d. at 1.21. |If,
on the other hand, the evidence shows that a sufficient nunber
of custoners would switch to products or services provided at
| ocations outside the region to make such a price increase
unprofitable, those |ocations are also included in the
geographic market. 1d. This process continues until a group
of locations is identified for which a small but significant
and nontransitory price increase would be profitable. 1d.

Once the rel evant product and geographic markets are
defined, Departnent staff nust evaluate the conpetitive inpact
of the proposed acquisition. A nerger is likely to be
problematic if the nerged firnms are two of a relatively snal
nunber of sellers in the market. Under these circunstances,
the nerged firmmay gain unilateral power to raise prices, or
the existence of only a few other firns in the market may
facilitate tacit coll usion.

2. Monopsony Anal ysi s

As a general proposition, the analysis of conpetitive

i ssues in nonopsony cases is the mrror imge of the nore



comon anal ysis of conpetitive issues in nonopoly cases.® For
exanpl e, instead of determ ning whether the nmerging firnms are
two of a small nunber of sellers in the relevant product and
geographi c market, and whether the nmerged firmwould gain
sufficient market power to raise prices to consuners,
nmonopsony anal ysis focuses on whether the nerging firns are
two of a small nunber of buyers in the relevant product and
geographi c market, and whether the nerged firmwould gain
sufficient market power to depress prices paid to its
suppliers. Likew se, instead of determ ning whether the
buyers coul d defeat an attenpt by a nonopolist to increase
prices by a small but significant and non-transitory anount by
switching to alternative products or alternative suppliers,
the issue in a nonopsony investigation is whether the sellers
coul d defeat an attenpt by a nonopsonist to depress prices by
produci ng ot her products or by selling their products to nore

di stant buyers.

®As noted in Section 0.1 of the Horizontal Guidelines:
“The exercise of market power by buyers (' nonopsony power’)
has adverse effects conparable to those associated with the
exerci se of market power by sellers. |In order to assess
potenti al nmonopsony concerns, the Agency wll apply an
anal ytical franmework anal ogous to the framework of these
Gui delines.”




C. Overview of the Departnent's Anal ysis
of Conpetitive Issues in this Transaction

1. Backgr ound

Cargill and Continental are international grain traders,
and so the Departnent’s investigation enconpassed grain
mar ket s t hroughout the world. 1In the course of this
i nvestigation, conducted by a team of approximately twenty
| awyers, paral egals, and economi sts, the Departnent’s staff:
revi ewed over 400 boxes of docunents furnished by Cargill and
Conti nental pursuant to our second request discovery
procedures; deposed Cargill and Continental executives;
reviewed relevant | egal and economc literature; consulted
with officials of the Departnent of Agriculture, the Commodity
Fut ures Tradi ng Comm ssion, and state attorney general
of fices; and interviewed over one hundred farnmers, farm
organi zation officials, agricultural econom sts, grain conmpany
executives, and other individuals with know edge of the
i ndustry and conpetitive conditions.

The Departnent’s staff found that grain typically noves
fromfarns to country elevators, fromwhich it noves to river
el evators and rail termnals, and then to donestic purchasers
or to port elevators for export to the rest of the world. W
found that Cargill and Continental often conpete with each

ot her at various stages of their grain distribution networks



as they buy, store, distribute, and sell agricultural
commodities. Accordingly, the investigation enconpassed al
aspects of their worldw de grain businesses in order to
identify any portions of their respective grain distribution
net wor ks where they conpete with each other.

In our investigation, we focused on the use of these
grain distribution networks to facilitate four different
aspects of the grain business:

1. selling standard grades of grain (primrily, corn,

wheat and soybeans);

2. selling |l ess widely-traded grain products (super
commodities, special comodities, and other niche
products);

3. buyi ng grain; and

4. provi ding el evator services at delivery facilities
that are designated by the CBOT for the settlenent
of corn and soybean futures contracts.

As to the first two categories, the investigation

i ndi cated that the transaction would not create nmarket power
in the sale of these products; and very few of the public
comments dealt with these aspects of the grain business. Mst
of the comments concerned the Departnent’s concl usions on the
third and fourth aspects of the Cargill and Continental grain

busi nesses.



2. Analysis of Cargill as a Seller
of Standard-G ade G ain Products

Cargill and Continental conpete in a national (or
international) market in their role as sellers of standard
agricultural comobdities. Although they are big grain
conpanies in absolute terns, they have relatively small shares
of the output markets in which they conpete. One way to
assess concentration anong grain traders is grain storage
capacity.® By this neasure of concentration, collectively
they had | ess than eight percent of total U S. off-farmgrain
storage capacity -- before the divestitures required by the
Fi nal Judgnent.’

Food processors, cattle feeders, and other buyers of
agricultural comodities rely upon conpetition anong a fairly
| ar ge nunber of big grain conmpanies with nationw de grain
di stribution networks and nearby regional grain conpanies to
ensure conpetitive prices. Commodity prices tend to be fairly
consistent in grain conmpani es’ output markets throughout the

country when adjusted for transportation costs. Wth these

® Market share data is difficult to obtain and not
entirely reliable in this industry. One limtation of this
measure of concentration is the “doubl e counting” problemthat
occurs when a firm handl es the same bushel of grain several

times -- for exanple, when it buys wheat at a country
el evator, transfers it to its rail termnal and subsequently
its flour mll, and sells it to a baker.

" See section V(B) of this Response.



conpetitive conditions, it was not surprising that the
officials fromcereal conpanies, bakers, and other buyers of
wheat, corn, and soybeans whom we interviewed consistently
i ndi cated that they thought the transaction would not give
Cargill the power to raise prices for standard commoditi es.
In summary, our investigation determ ned that the
rel evant geographic market for grain conpanies’ sale of grain
is at least as broad as the national market. Wth a conbi ned
Cargill/Continental share of |ess than ei ght percent of that
market, it is highly unlikely that this transaction could
create or enhance market power for sellers of these
commodities to any appreciabl e degree.

3. Analysis of Cargill as a
Seller of Speciality Products

Al t hough we concluded that this transacti on woul d not
give Cargill or other grain conpanies market power as a seller
of standard grade grain products, we considered the
possibility that Cargill and Continental mght be two of a
relatively small nunber of sellers of |ess w dely-traded
commodities and that the consolidation of these business m ght
give Cargill market power as a seller of these products.

Ni che grain products include super commpdities (crops with
specific characteristics, such as high oil content corn),

special commodities (crops that are not widely traded, such as



white corn), and organi c crops.

Qur investigation determ ned, however, that there are no
ni che product markets in which Cargill and Continental are two
of arelatively small nunber of conpetitors. Consequently, we
concluded that the transaction will not create opportunities
for Cargill to gain sufficient market power to raise the

prices on any of the niche products that it sells.

4. Analysis of Carqgill as a Buyer of Grain

Al though Cargill and Continental conpete for the sale of
grain in national and international markets, our investigation
reveal ed that they conpete for the purchase of grain in
relatively small local or regional markets. Shipping grain by
truck is relatively costly and tinme-consum ng. Farnmers,
therefore, tend to truck their grain within |imted geographic
areas surrounding their farns -- usually to buyers who operate
nearby country elevators or to buyers who operate river, rai
or port elevators if their farnms are fairly close to those
facilities. Operators of river elevators and rail termnals
may transport grain farther distances to buyers who operate
port el evators and donmestic processing plants -- reflecting
the relatively |l ow cost of transporting bul k commodities |ong

di stances by rail or barge as conpared with truck



transportation. The draw area of one grain conpany's country,
river, rail or port elevator overlaps the “draw area” of a
conpeting elevator if their facilities are close enough to
each other so that the costs of shipping grain to the two

el evators are not significantly different.

During the course of our investigation, the Departnent
reviewed every |l ocal or regional market in which Continental
conpeted with Cargill for the purchase of grain before the
transaction. Departnent staff began this process by
i dentifying every geographic nmarket in which Cargill and
Continental operate facilities with overl apping draw areas.?
We then determ ned how many grain conpani es other than Cargill
and Continental operated grain elevators in each of those
mar ket s and conducted detail ed and specific anal yses of all of
the approxinmately three dozen local or regional markets that
are served by |l ess than twelve grain conpany el evators. The
anal ysis for each of these geographic markets included
interviews of farnmers, officials of farm organizations,

i ndependent el evator operators, and other people with
knowl edge of these |ocal and regional narkets, determ nations

of local or regional grain transportation costs, and other

8 At this stage of the process, we elininated only the
Continental elevators that are |ocated so far away fromthe
nearest Cargill elevator that it is inconceivable that the
Conti nental elevator and nearest Cargill elevator m ght be
drawi ng an appreci abl e anount of grain fromthe sanme farners.



rel evant information about conpetitive conditions in these
mar kets. We concl uded that sufficient nunbers of conpetitive
grain buyers would remain after the consolidation of the
Cargill and Continental elevators in nost of those |ocal or
regional markets to make it highly unlikely that grain
conpani es could gain the power to depress the prices they pay
for grain.

In nine | ocal or regional nmarkets, however, farmers
| ocated within the overlapping Cargill/Continental draw areas
depend on conpetition anong Cargill, Continental, and only a
few other grain conpanies to obtain a conpetitive price for
their grain. Cargill’s acquisition of Continental’s elevators
in these markets, therefore, could create sufficient market
power to enable the few grain conpani es conpeting in those
markets to depress grain prices.

Sections VI and VIl of the Conplaint refer to these
overl apping Cargill/Continental draw areas as “captive draw
areas.” This termidentifies highly concentrated markets in
which Cargill and Continental are two of a relatively snal
nunber of grain buyers and in which the transaction is likely
to create or enhance nonopsony market power for: operators of
port elevators in the Pacific Northwest port range; operators
of port elevators in the central California port range;

operators of port elevators in the Texas Gulf port range;



operators of river elevators along the Illinois and
M ssi ssippi rivers; and operators of rail termnals in the
vicinities of Salina, Kansas and Troy, OChio.

In order to prevent the |oss of conpetition for the
purchase of grain that would result from Continental’s exit
fromthese markets, the Departnent insisted that Cargill
divest either its elevator or Continental’s elevator in the
markets to a new entrant who woul d operate the facility as a
grain elevator and conpete for the purchase of grain from
farmers in the facility's draw area. Cargill and Continenta
have divested, or are in the process of divesting, the

following facilities:

Continental Facilities Acqui rer
Lockport, IL river elevator Loui s Dreyfus Corporation
Caruthersville, MO river elevator Loui s Dreyfus

Cor poration

Salina, KN rail elevator declined to renewits
| ease

Troy, OHrail elevator Mennel M1 1ing Conpany

Beaunont, TX port el evator Loui s Dreyfus Corporation

St ockt on, CA port el evator Penny Newman Grain Co.



Birds Point, MOriver elevator?® termnated mnority

i nterest
Carqgill Facilities Acqui rer
East Dubuque, IL river elevator Consol i dated Grain &
Bar ge
Morris, IL river elevator Loui s Dreyfus Corporation
Seattle, WA port el evator Loui s Dreyfus Corporation

5. Analysis of Cargill as an Operator
of River Elevators Designated by
CBOT for Settlenment of Futures Contracts

Qur investigation indicated that the acquisition would
give Cargill and one other firm approximtely 80% of the
aut hori zed delivery capacity for settlenment of CBOT corn and
soybeans futures contracts. 1In the |ight of these market
shares and ot her market information, we determ ned that
Cargill's acquisition of Continental would nake it easier for
Cargill unilaterally, or in coordination with the few
remaining firms in the corn and soybean futures markets, to
mani pul ate corn and soybean futures contracts in violation of
Section 7 of the O ayton Act.

The divestitures of Continental’s Lockport river el evator

and Cargill’s Murris river elevator are needed to prevent the

° The proposed Final judgnment does not require a
divestiture of the Birds Points facility since Continental
termnated its mnority interest in that facility before the

execution of that settlenent agreenent.



| oss of conpetitors that otherw se would have occurred as a
result of consolidation anong operators of delivery facilities
aut hori zed for the settlenent of CBOT corn and soybean futures
contracts. Further divestitures required by the Final

Judgnent to renedy these concerns include Continental’s

Chi cago port elevator and one-third of the capacity of
Cargill’s river elevator at Havana, Illinois.

6. Summary of the Departnent’s Conpetitive Analysis

In summary, the Departnment found that Cargill’s
acquisition of Continental’s Commodity Grain Marketing G oup,
as originally structured, would violate the antitrust |aws.
Cargill’s acquisition of grain elevators in nine |ocal or
regional markets in which there are relatively small nunbers
of el evators operated by other grain conpani es woul d have
created or enhanced the ability of grain conpanies to exercise
nmonopsony powers in those geographic markets. Cargill’s
acqui sition of Continental’s CBOT-authorized delivery points
woul d have resulted in undue concentration of these facilities
and i ncreased opportunities for mani pul ati ons of CBOT futures
mar kets. And, the non-conpete provision of the
Cargill/Continental agreenent woul d have harned conpetition by
unduly restricting Continental’s right to re-enter the grain
tradi ng business in the future.

The Departnent has concluded that the restructuring of



the transaction as required by the proposed Final Judgnment
resol ves these conpetitive concerns. The divestitures

requi red by the Final Judgnment should preserve the conpetitive
conditions that existed before the acquisition and ensure that
farmers in the affected markets will continue to have
effective alternatives to Cargill when selling their crops.
The entry of new operators of CBOT-authorized delivery
stations should prevent mani pul ati on of CBOT corn and soybean
futures nmarkets. And, the requirenent that the non-conpete
provision of the Cargill/Continental agreenent remain in force
for no nore than three years should ensure that Cargill does
not preclude Continental’s re-entry into the grain

di stribution business for longer than is required to give
Cargill a fair opportunity to gain the loyalty of forner

Conti nental suppliers and custoners.

V. The Departnent’s Responses to Specific Comments

W now turn to the comments that rai se questions about
our analysis or that suggest relief different or suppl enental
to that contained in the proposed Final Judgnent. Copies of
this Response w thout appendix are being mailed to all who

filed comrents.

A Renedy

Several commrentators questioned whether the acquirers of



the divested facilities would be conpetitive.' The proposed
Fi nal Judgnment sets forth procedures designed to ensure that
the firnms that acquire the divested facilities will vigorously
conpete to buy grain fromfarmers in their geographi c markets.
Pursuant to the proposed Final Judgnent, Cargill and
Conti nental provided w despread notice of the availability of
the facilities that they were required to divest in newspapers
of general circulation, provided appropriate information
concerning these facilities to prospective acquirers, and
submtted reports to the Department concerning these inquiries
and subsequent negotiations. They received over one hundred
witten expressions of interest in the facilities to be
di vest ed, ' and now have entered into definitive agreenments to
divest all of the facilities that they were required to
transfer to new entrants under the terns of the Final
Judgnent .
To ensure that the new entrants have the capability to

conpete with Cargill and other incunbent grain conpanies in

1 M nnesota Attorney General M ke Hatch, South Dakota
Attorney Ceneral Mark Barnett, National Farmers Union, and
Western Organi zati on of Resource Councils.

M As a further indication of w despread interest in the
di vested facilities, the nunber of potential acquirers who
obtai ned detailed information pursuant to confidentiality
agreenents ranged fromthirteen (for the Seattle port
el evator) to twenty-one (for the Morris and Caruthersville
river elevators).



their markets, the United States revi ewed the proposed

di vestiture agreenents, obtained further information fromthe
proposed acquirers, and conducted an i ndependent investigation
into the background and capabilities of the proposed
acquirers. Under the Final Judgnent, the United States has
the sole right to disapprove any prospective acquirer if it
concl udes that the proposed acquirer m ght not operate the
divested facility as part of a viable, ongoing business. The
Departnent’s investigation indicated that each of the proposed
acquirers has the financial capability, expertise, and

i ncentive to beconme a vigorous, independent conpetitor in the
rel evant market. Louis Dreyfus and Consolidated Grain & Barge
are maj or grain conpanies who wll use these acquisitions to
expand into markets that they do not presently serve. Mennel
and Penny Newman are snaller, but they are experienced grain
traders who presented sound business plans for assimlating
the Troy rail elevator and Stockton port elevator in their
respective grain distribution businesses.

In summary, the divested facilities will be controlled by
new entrants with the background, expertise, and incentive to
conpete effectively for the purchase of grain produced in
t hese markets. Wth these divestitures, therefore, it is not
likely that this transaction will create or enhance the

exerci se of market power by Cargill or other grain conpanies



enabling themto depress prices paid to farnmers for their
crops in any market. 12

For the divestitures required to forestall undue
concentration anmong firns who control river elevators
designated for the settlenent of CBOT corn and futures
contracts, the Departnent insisted on additional criteria. W
requi red that the proposed acquirers (Louis Dreyfus at Mrris
and Lockport, N DERA at Chicago, and Prairie Central at
Havana) denonstrate that they satisfy all requirenents for
obt ai ni ng CBOT designation as an authorized delivery point
(it ncluding CBOI's financial standards) in addition to the
criteria established for the other divestitures.

Turning to one specific |ocal market, Congresswonman Jo

Ann Enerson, several farm groups, and one individual farmer in

2 Antitrust relief should “‘cure the ill effects of the
illegal conduct, . . . assure the public freedomfromits
continuance,” . . . and it necessarily nmust ‘fit the
exi gencies of the particular case.”” See Ford Mtor Conpany
v. United States, 405 U S. 562, 575 (1972) (quoting United
States v. United States Gypsum 340 U S. 76, 88 (1950)) and
International Salt Co. v. United States, 332 U S. 392, 401
(1947)). The proposed Final Judgnment neets these criteria by
preserving conpetition in donestic grain markets, as it
existed prior to the transaction. |In the absence of any
evidence to indicate that the transaction raises antitrust
concerns el sewhere, there is no basis for prohibiting Cargill
“fromacquiring any other direct conpetitors in grain export,
transport, and storage narkets,” as suggested by M nnesota
Attorney Ceneral M ke Hatch. If Cargill were to attenpt to
acquire conpetitors in additional nmarkets, the Departnment wll
have the opportunity to investigate those acquisitions and to
seek renedi es for any transactions that violate the antitrust
| aws.




sout heastern M ssouri cautioned agai nst all ow ng Bunge Corp.
to acquire the Continental river elevator at Caruthersville
(Cottonwood Point), Mssouri because Bunge is already one of
the major grain buyers in that |ocal market.®® The United
States agrees with their analysis. Bunge will not acquire
that facility; instead it will be acquired by Louis Dreyfus.

B. Mar ket Definition

Several commentators argue that the United States failed
to recognize that Cargill and Continental operate on a
national scale and to realize that this transaction would
concentrate the national grain market for the purchase and
sale of grain.** W believe that we used the correct market
definitions in our conpetitive analysis.

Under standard antitrust analysis (as applied to
nonopsony cases), we determ ne the boundaries of rel evant
geographic markets by determ ning whether it would be
profitable for the only buyer of grain in the geographic
mar ket to depress the price that farnmers receive for their

grain by a small, but significant, and non-transitory anount.

3 M ssouri Farm Bureau Federation, M ssouri Soybean
Associ ation, Pem scot County Farm Bureau, and C yde Sout hern.

14 Nebraska Attorney General Don Stenberg, South Dakota
Attorney Ceneral Mark Barnett, National Farmers Union, W FE,
and Reena Kazmann.



In this case, the farnmer’s alternatives when he | ooks for
buyers of his crops include the closest grain buyer and ot her
buyers located relatively near the closest buyer.® In nost
mar kets, we found that the additional trucking costs would
preclude farnmers from shipping their crops nore than about
twenty to thirty mles beyond the nearest grain elevator to
get a small, but significant, increase in the price paid for
hi s grain.

In this case, therefore, it was appropriate to focus our
nmonopsony anal ysis on | ocal or regional nmarkets consisting of
areas in which: (a) Cargill and Continental had el evators that
were cl ose enough to each other to conpete for the purchase of
grain originating in their overl apping draw areas; and (b)
there were a relatively small nunber of conpetitors near
enough to the Cargill and Continental facilities to be
reasonabl e outlets for farmers |located in the overl appi ng
Cargill/Continental draw areas. These are the markets in
whi ch the transaction could create market power if too few
conpetitors remained after Cargill acquired nearby Conti nental
grain el evators.

Qur investigation began wth an exam nation of all | ocal

> The cost of shipping grain fromfarmto grain elevator
is nore relevant than the distance fromfarmto grain
el evator, but cost and di stance are roughly proportionate to
each other in nost cases.



or regional markets in which Cargill and Continental operated
grain elevators that were cl ose enough together to conpete for
the purchase of grain fromthe sanme farnmers. After
elimnating the | ocal or regional markets served by relatively
| arge nunbers of other grain conpany el evators, we found that
Cargill and Continental were two of a relatively small nunber
of grain conpani es who conpeted for the purchase of grain in
nine | ocal or regional markets and concl uded that the
transacti on woul d have created nonopsony narket power in those
mar ket s.

Not one of the comments that we received indicated that
we overl ooked a specific local or regional market in which the
transaction was likely to create conpetitive problens.
| nstead, the commentators who said that we overl ooked a
rel evant geographic market directed our attention to national,
i nternational or export markets.

| f the rel evant geographi c market were nationw de, we
woul d have been forced to conclude that the transaction is not
likely to | essen conpetition anong grain buyers. Using total
U S off-farmgrain elevator capacity as a nmeasure of market
share in the grain distribution industry, Cargill had about a
5. 7% share of the market and Continental about 2.1% before the

transaction (and before the conbi ned capacity was reduced by



the divestitures required under the Final Judgnment).'® The
conbi ned share of |ess than eight percent of the nmarket is far
bel ow any appropriate threshold for suggesting that this
transaction is likely to significantly | essen conpetition
anong grain buyers. Thus, the conbined Cargill/Continental
share of the national grain market masks the anticonpetitive
effects of this transaction, as originally structured, at the
| ocal or regional |evel.

O her comrentators suggest that the U S. grain export
mar ket nmay be a relevant market.'” Cargill and Continental are
two of the United States’ |argest agricultural exporters (wth
conmbi ned export nmarket shares of about 40% for corn, 30%  for
soybeans, and 25% for wheat); but, U S. export market shares
are not neani ngful indications of concentration in any
relevant grain output market. The custoners for Cargill and
Continental U S. grain exports (i.e., grain buyers in foreign
countries) rely on conpetition anong relatively |arge nunbers

of U S and foreign grain sellers. These sellers include

* The 1999 Gain & MIling Annual estimtes total U.S.
off-farmgrain storage capacity to be 7,938,190, 000 bushel s.
Id. at 7. Cargill had total capacity of 452,399, 560 bushel s;
Conti nental 169, 346, 000 bushels. 1d. at 21, 22. The conbi ned
Cargill/Continental capacity is 7.83%of total U S. off-farm
grain storage capacity.

" Nebraska Attorney General Don Stenberg, South Dakota
Attorney Ceneral Mark Barnett, National Farmers Union, and
W FE.



Cargill, Continental, other big international grain traders,
such as Bunge, Louis Dreyfus, Peavey (a division of ConAgra),
and ADM snaller regional grain traders, and (in nbst cases)
their own donestic producers. Wth such | arge nunbers of
conpeting sellers in these markets, it is not likely that the

this transaction will create or enhance nonopoly market power.

Cargill and Continental port elevators were a mmjor focus
of our investigation, but not because of their inpact on
buyers in foreign markets. W devoted substantial efforts to
the investigation of this level of the Cargill and Continent al
grain distribution networks because: (a) in several port
ranges, they conpete with each other for the purchase of grain
fromfarners and other suppliers in their port elevators’
over | apping draw areas; and (b) there are relatively snal
nunbers of other grain conpanies in sone of those port ranges.
In fact, we found conpetitive problens requiring the
di vestiture of four of Continental’s six port elevators.

C. Carqill's Power over Price

Many of the those who filed comments are concerned that
Cargill may have the power to depress grain prices paid to

farmers after it acquires Continental.® W too had that

8 Nebraska Attorney General Don Stenberg, South Dakota
Attorney Ceneral Mark Barnett, Animal Welfare Institute,
Nati onal Catholic Rural Life Conference, and Ofice of



concern, and as explained in section IV of this nmenorandum we
concl uded that the acquisition as originally proposed would
have adversely affected farners in | ocal or regional markets
who had no reasonabl e choice but to sell their grain to
Cargill, Continental, and only a few other grain conpani es.

As explained in section V(A) of this nenorandum the
divestitures required by the proposed Final Judgnent protect
those farmers. Only if the Court were not to require the
divestitures set forth in the proposed Final Judgnent would
grain conpanies gain the power to depress prices paid to

farmers and ot her suppliers in these markets.'®

Hi spanic Mnistry, Geta Anderson, Vivian Anderson, Kay
Barnes, |sabelle Barth, Mary Beckrich, Amanda Bray, Loris von
Brethorst, Marilyn Borchardt, Mke Callicrate, G M Carlson
Mary Casserand, Laurie Chancellor, Donald B. O ark, Roger and
Shari Cumm ngs, Peggy B. Daugherty, Lynman and Darline Denzer,
Steve Dewell, C K Dresae, Llewellyn and Karen Engel hart, Dan
and Judy CGotto, Bob Gegory, Mary Hargrafen, M nnesota AG M ke
Hatch, Veron E. Heim John W Hel nuth, Barbara Hook, Jeff
Horejsi, Robin Kleven, Riley Lewis, Todd Lewi s, Law ence
Marvin, Margot Ford McM I len, Darlene M| bradt, Wnton Nel son,
Jenni fer Poole, Rae Powell, Lois Shank, Lyle D. Spencer, Ellen
St ebbi ns, El enor Steburg, Daniel J. Swartz, and Professor C
Robert Tayl or.

¥ A V. Krebs posed the question whether farners and

others who deal with Cargill will be forced to conformto
Cargill's standards for marketing grain after the acquisition.
The answer is no. The proposed Final Judgnment ensures that
the transaction will not create or enhance the ability of
Cargill to exercise nmarket power in donestic grain narkets.
Absent mar ket power, Cargill cannot inpose its will on the
firms with whom it does busi ness.

Several individual farnmers and the Nati onal Farmers Uni on



D. Fut ures Markets

Several comments stated that the United States failed to
consi der the inmpact of the transaction on futures nmarkets. ?°
In fact, we devoted considerable attention to that issue. Qur
anal ysis of the futures issue included reviews of al
agricultural futures markets and economc literature on the
subj ect, interviews of farmers, farm organization officials,
grai n conpany executives, and other people who rely on futures
mar kets, and extensive consultations with officials fromthe
Commodi ty Futures Tradi ng Comm ssion (CFTC).

We concl uded that the transaction, as originally
structured, would have given Cargill and Archer Daniels
M dl and Co. (ADM approximtely eighty percent of the delivery
capacity for the settlenent of CBOT corn and soybean futures
contracts, thereby increasing opportunities for manipul ation
of those futures markets. Under the transaction, as
originally structured, Cargill would have acquired eight

Continental elevators that were authorized to accept

oppose the acquisition because it wll not have the effect of
i ncreasing prices or conpetition in grain nmarkets. The goal
of antitrust is to prevent transactions that would reduce

exi sting conpetition. The antitrust |aws provide no | egal
basis for using the power to chall enge proposed nergers to
increase conpetition in any market.

2 M nnesota Attorney General Mke Hatch, John W Hel nuth,
and Keith Muidd.



deliveries for the settlenent of CBOT corn and soybean futures
contracts. The proposed Final Judgnment requires the
divestiture of three CBOT-authorized delivery stations on the
northern portion of the Illinois river -- Continental’s port

el evator at Chicago, Continental’s river elevator at Lockport,
and Cargill’s river elevator at Morris. In addition, Cargil
is required to make one-third of its |oading capacity at a
fourth facility -- its Havana river elevator --available to an
i ndependent grain conpany under a throughput agreenent in
order to gain an additional facility on the southern portion
of the Illinois River for the settlenent of soybean futures
contracts.

During our review of the divestitures proposed by Cargill
and Continental, we reviewed the prospective acquirers’
backgrounds to ensure that they had the requisite financial
and operational capabilities and incentives to beconme vi gorous
i ndependent conpetitors. |In cooperation with officials from
the CFTC, we al so obtained credi ble assurances that the
acquirers could obtain CBOT authorization to accept deliveries
in settlenent of corn and soybean futures contracts. The
Departnent concluded that the divestitures will | eave
sufficient CBOT-authorized delivery capacity in the control of
firms other than Cargill and ADM to protect against

mani pul ati on of CBOT corn and soybean futures markets.



E. Specialty Mrkets

Several comentators indicated that the United States
failed to consider whether the transacti on woul d enabl e
Cargill to nonopolize speciality or niche combdity markets.?!
As noted in section IV(B)(3) of this Response, we did study
this issue, but our investigation produced information show ng
that the transaction would not create or enhance market power
in any markets for the purchase or sale of niche products
(i ncluding super commobdities, special conmodities, and organic
grai n products).

I n summary, our investigation uncovered no niche product
mar ket in which Cargill and Continental were two of a
relatively small nunber of buyers or sellers. Qur
i nvestigation, which enconpassed all niche products handl ed by
either Cargill or Continental, revealed that either: (a) they
did not conpete with each other before the transaction or (b)
there were sufficient nunbers of other grain conmpanies in the
mar ket to deny Cargill the opportunity to gain nonopoly or
nonopsony mar ket power.

F. Nebraska Grain Markets

Several nenbers of the WFE organi zation in Nebraska

22 M nnesota Attorney General M ke Hatch, Rural Life
Ofice, Ofice of Hspanic Mnistry, and Roger and Shar
Cumm ngs.



expressed concern about the ability of Cargill to depress
prices paid to Nebraska farners. As nentioned previously, the
mai n focus of our conpetitive analysis was to determ ne

whet her the transaction was |ikely to create sufficient market
power for Cargill to depress prices paid to farnmers in any

| ocal or regional market. Since our prelimnary investigation
identified several markets in Nebraska in which Cargill and
Conti nental conpeted for the purchase of grain, we devoted
considerable attention to |local markets wthin that state.
After conducting nunerous interviews with farmers and farm
organi zations in those areas, calculating |ocal grain
transportation costs, and considering other relevant
conpetitive data, however, we concluded that there were no

| ocal markets in Nebraska in which Cargill and Continenta
were two of a relatively small nunber of conpetitors for the
purchase of grain. |In each Nebraska market where Cargill and
Conti nental conpete with each other for the purchase of grain,
we found that there were sufficient nunbers of alternative
near by buyers remaining after the Cargill/Continental
consolidation to defeat any attenpt by grain conpanies to
depress prices paid to farners in those areas. Accordingly,
we did not seek divestitures of any grain elevators in

Nebr aska.

G Concentration in OGher Agriculture Markets




Sone comments express concern over concentration in
mar kets ot her than grain -- for exanple, markets pertaining to
beef and pork packing, cattle feedlots, broiler and turkey
production, animal feed plants, flour and corn mlling,
soybean crushing, and ethanol production.? The comments
suggest that the Departnent's analysis of the Cargill
transaction may be deficient because it fails to give due
consideration to these and other agriculture markets.

The Departnent disagrees. No facts have arisen that |ead
us to believe that Cargill's acquisition of Continental wll
harm conpetition in markets other than those identified in the
Conpl ai nt .

The Departnent filed the Conplaint and entered into the
proposed Final Judgnment after an extensive investigation.
During this investigation, we exam ned conpetition and the
likely effects of the transaction in every market where both
Cargill and Continental provide conpeting products or
services. W focused on the grain and grain futures markets
all eged in the Conplaint because these are the markets in
which Cargill and Continental conpete with each other and the

markets in which conpetition could dimnish after this

2 Nebraska Attorney CGeneral Don Stenberg, AAMInc., C ean
Water Action Alliance, | ATP, Kansas Cattlenen's Associ ation,
and M nnesota Cat holic Conference, Marilyn Borchardt, John W
Hel mut h, and Ri chard and Margene Ei guren.



transacti on.

We are aware of other agribusiness industries in which
one or both firnms operate -- including beef and pork packing,
broil er and turkey production, flour and corn mlling, soybean
crushing, cattle feedlots, animal feed plants, and ethanol --
but none of these industries is affected by the transaction
since Continental is not selling its processing division to
Cargill. Having carefully reviewed the facts, the Departnent
has found no reason to believe that the transaction would have
an adverse inpact on conpetition in markets other than the
grain markets alleged in the Conpl aint.

H. Ban on all Agribusiness Meragers

Sone comment at ors suggest that current concentration
levels in agriculture markets justify an absol ute ban on
nmergers and acquisitions in the agriculture sector.?® The
antitrust |laws provide no |legal basis for such a ban, and the
Department has no power to prevent the consummati on of any
transacti on except to prevent or cure specific violations of
the antitrust laws. Section 7 of the Cayton Act is the
princi pal federal statutory provision dealing with nergers and
acqui sitions and, as explained above, it prohibits

transactions that nmay harm conpetition in specific markets.

2 Mary Beckrich, Dick Lundebreck, David O son, and
Prof essor C. Robert Tayl or.



Concentration levels are an inportant part of the anal ysis,
but the ultimate test under Section 7 is whether the
acquisition may tend to substantially | essen conpetition and
that is the showi ng we nust be prepared to prove in court,
based on the facts in any given case.

|. Vertical Integration

Several commentators express concern about a trend toward
vertical integration in agricultural industries, and they ask
if the Departnent gave due consideration to that trend.? The
Departnent is aware that sone agricultural sectors are
experiencing an increase in vertical integration. Wile a
trend toward integration can be anticonpetitive in certain
circunstances, we did not find that such concerns are
presented by the Cargill-Continental transaction.

Vertical integration occurs when several stages of
production, processing, distribution, and marketing are
brought together in one firm |In broilers, for exanple, many
of the big firns are involved in breeding, hatching, grow ng,
processi ng, and packaging activities. Vertical integration

al so appears to be increasing in other agricultural sectors.

% Sout h Dakota Attorney General Mark Barnett, AAM Inc.
Animal Welfare Institute, Catholic Charities, Cean Water
Action Alliance, Jan Lundebrek, David O son, and Professor C
Robert Tayl or.



In many circunstances, vertical integration is actually
proconpetitive, allowing firnms to reduce their costs. See

Her bert Hovenkanp, Federal Antitrust Policy, The Law of

Conpetition and Its Practice, 332-36 (1994). However, there

may be circunmstances in which vertical mergers raise antitrust
concerns, usually by either increasing barriers to entry,
facilitating collusion or circunventing regulation. 1d. at
346- 48.

Since the Cargill-Continental transaction is a
hori zontal, rather than vertical, acquisition, it does not
rai se significant vertical issues. The Departnment did not
uncover evidence suggesting that the transaction, as
restructured, would have anticonpetitive effects at any | evel
in the production chain or result in an increase in vertical
integration that would be conpetitively problematic. In
short, the Departnent was aware of, and did consider, trends
toward vertical integration in various agricultural sectors,
but concl uded that such trends did not provide a basis for
seeking broader relief with respect to this transaction.

J. Non- econom ¢ Concerns

Nort h Dakota Attorney CGeneral Heitkanp urges the
Departnment to go beyond antitrust analysis and give greater
consideration to unspecified “non-econom c concerns.” Wile

she does not say so directly, Attorney Ceneral Heitkanp nay be



suggesting that the antitrust |laws be used to preserve famly
farns.

Qur prosecution of this matter protects the interests of

all farmers, large and small. The proposed Final Judgnent is
designed to elimnate the risk that Cargill's acquisition of
Continental will |essen conpetition anywhere in the United

States. Departnent staff first identified all markets in
which Cargill and Continental are conpetitors, and then, in
every one of these markets, assessed the extent to which the
acqui sition raises concerns about a | oss of conpetition that
woul d cause conpetitive problens. Utimtely, we identified
nine relevant markets in which farmers were likely to be
adversely affected by the creation of nonopsony market power
that woul d enable Cargill and other grain conpanies to depress
grain prices. Through divestitures, the proposed Fi nal
Judgnent resol ves those concerns. |In addition, the Final
Judgnent protects against the exercise of market power to
mani pul ate corn and soybean futures prices and limts a non-
conpete clause that otherw se woul d have prevented Conti nental
fromre-entering the grain distribution business.

As far as our investigation was able to deternm ne, there
are no other potential adverse conpetitive effects likely to
arise fromthe acquisition. The proposed Final Judgnent

therefore protects sellers of grain throughout the United



States fromthe price depressing effects that otherw se could
have been caused by the acquisition. This outcone is
beneficial to farmers of every size, including small famly
farnmers.

K. Admnistrative and Leqgislative Actions

New Mexico Attorney General Madrid has no opposition to
t he proposed Final Judgnment. Rather, her comrent urges the
Department to advocate adm nistrative and | egislative actions
that will invigorate conpetition in agriculture markets.

The Antitrust Division of the Departnment of Justice
testifies before Congress on antitrust nmatters and prepares
witten reports stating the views of the Departnent on pendi ng
or proposed |egislation pertaining to antitrust. Division
attorneys also participate in admnistrative proceedi ngs that
require consideration of the antitrust |laws or conpetition
policies. In these situations, the Division often is the
government's principal advocate of conpetition. Therefore,
Attorney Ceneral Madrid can be sure that whenever the
opportunities present thenselves -- in |egislation,
adm ni strative proceedi ngs or el sewhere -- the Departnment wl|
continue to pronote conpetition in agriculture markets.

L. The OCM Comments

OCM s comments indicate that it is dissatisfied with the

action taken by the Departnent of Justice. Apparently, OCM



t hi nks the conpl ai nt and proposed Fi nal Judgnent are too

nodest to deal with Cargill's dom nance, as perceived by OCM
in nunmerous agriculture markets throughout the world. OCM s
comments thus “reach beyond the conplaint, to evaluate clains

that the governnment did not make and to inquire as to why they

were not made.” See United States v. Mcrosoft Corp., 56 F.3d

at 1459. By doing so, OCMinvites the Court inproperly to
intrude on the governnment's prosecutorial role. See id.

On the merits, many of OCMs comments in opposition to
the Departnent's analysis are answered by the CISitself, the
rational e of which OCM has not addressed. Rather than repeat
the CIS here, we briefly deal with OCM s princi pal objections
with appropriate references to rel evant explanations in the

ClS or elsewhere in this Response. ?

1. DQJ Failed to Consider the Wder Concentration
in Agricultural Markets Beyond G ain Buying

In addition to its grain trading operations, Cargill has
significant presence in beef packing, cattle feedlots, pork
packi ng, broiler and turkey production, animl feed plants,
flour and corn mlling, soybean crushing, and ethanol

production. OCM believes that Cargill transfers resources

% |n aseparate filing, Nebraska Attorney General Don Stenburg shares OCM's concerns as
they are set out in points 4, 5, 6, 8, and 9 of this section.



bet ween these markets according to prevailing economc
conditions.? |n OCMs view, these transfers are bound to
increase after the transaction and, in sone manner, enhance
Cargill's power regardless of its econom c perfornance.

The appropriate question for antitrust purposes, however,
is whether, by transferring its own assets across industry
lines as it sees fit in response to changi ng econom c
conditions, Cargill’s ability artificially to depress prices
wll increase. OCM does not explain how such transfers could
actually injure conpetition, and the Departnent is not aware
of any pl ausi bl e theories.

2. DQJ Failed to Consider the Continuing Potentia
for Anticonpetitive Behavior in the Post-Merger
Mar ket

OCM i s concerned that the proposed Final Judgnent may not
preserve conpetition in the relevant narkets. W address this
concern in the CIS at pages 9-17 and in section V(A) of this
menor andum

3. DQJ Failed to Show That the D vested Remants of
Continental WII be a Conpetitive Force
Absent a Large Network of Elevators that Buy
Gain
OCM questions whether the divested grain elevators wll

be operated by effective conpetitors if the acquirers do not

% OCMrefers to these transfers of resources between
mar kets as “cross-subsidization,” and clains that they nake
diversified firms “even nore capable of . . . anti-conpetitive
behavior.” OCM at 2-3.



operate a |arge-scale network of facilities. This comrent
al so goes to the issue of relief, which we address in section
V(A) of this nmenorandum

In addition to the points discussed in that section, we
note that operators of river elevators and rail term nals who
do not have extensive distribution networks in their
facilities’ draw areas do not have to buy their grain from
Cargill or other national grain conpanies -- they can buy from
farmers and |l ocal or regional operators of country el evators
in those nmarkets. Likew se, operators of port el evators who
do not have extensive inland distribution networks can buy
grain fromindependent operators of river elevators and grain
termnals in their facilities’ draw areas. On the basis of
these facts and other information that we | earned about the
acquirers and conpetitive conditions in the markets where the
divested facilities are located, we concluded that all of the
acquirers of the divested facilities are likely to be viable
and effective conpetitors as a result of the elevators that
they are acquiring.

4. DQ) Failed to Consider the Inpact on Potenti al
Entry Into Grain Buying Markets

OCM suggests that Continental should be held together
because it is one of the fewfirnms that has the potential to
challenge Cargill in markets that Cargill now dom nates,

citing United States v. Penn-Ain Chemical Co., 378 U S. 158




(1964), for that proposition. The teachings of Penn-Ain do
not apply to the facts in this case.

In Penn-Ain, the Suprene Court considered the legality
of a joint venture between two chem cal conpanies to build a
sodiumchlorate plant. Al though the joint venture would have
added a sodium chlorate producer to the market, the Court
remanded the case with instructions that the district court
consi der “the reasonabl e probability that either one of the
corporations woul d have entered the market by building a
pl ant, while the other would have remained a significant
potential conpetitor.” 1d. at 175-76. The Court's rationale
was that “[t]he existence of an aggressive, well equipped, and
wel | financed corporation engaged in the sanme or related |ines
of conmerce waiting anxiously to enter an oligopolistic market
woul d be a substantial incentive to conpetition which cannot
be underestimated.” 1d. at 174.

Penn din thus concerns the protection of the present
conpetitive force of a likely potential entrant -- a firm
perceived as a likely entrant by those in the narket. That is
not our concern in this case because Continental is presently

in the market. W are concerned with the protection of actual
conpetition in grain markets throughout the United States. As

expl ai ned at pages 9-17 of the CIS and in section V(A) of this

menor andum the proposed Final Judgnment fully addresses this



concern by divesting Continental's assets to new, independent
conpetitors in the markets, who can ensure that farners
receive a conpetitive price for their grain after the
transacti on.

5. DA Failed to Consider the Nature of Grain
Sel ling Mar ket s

It is true, as OCM suggests, that a | essening of
conpetition in world grain markets coul d have an adverse
effect on conpetition within the United States. Therefore,
contrary to OCM s assertion, we did assess Cargill's
acqui sition of Continental in the |ight of market conditions
t hr oughout the worl d.

Qur investigation revealed that nunerous firns sell to
buyers in foreign countries -- including big international
grain traders (such as Cargill, Bunge, ADM Peavey, and Louis
Dreyfus), smaller regional grain traders, and donestic
producers in nost foreign countries. These nunbers suggest
t hat overseas markets will remain unconcentrated, even after
Cargill acquires Continental. Acquisitions in unconcentrated
mar kets rarely have adverse conpetitive effects, and OCM

provi des no evidence to the contrary. ?’

2t As noted in section IV(B)(4) of this Response, our
investigation did indicate conpetitive problenms at U S. export
facilities because Cargill and Continental were two of a
relatively small nunbers of grain buyers in the relevant port
ranges, not because Cargill and Continental were two of a
relatively small nunber of grain sellers in any overseas



6. DQJ Failed to Consider the Economc
Di sorgani zati on of Farnmers Wiich can be
Expl oi t ed by Power f ul Buyers

Many thousands of farmers produce corn, wheat, and
soybeans in the United States. As grain |eaves their farnms,
however, the nunber of firnms that buy grain fromthe farners
becomes nmuch smaller. OCMsays this disparity “creates a
rationale for scrutinizing the power of buyers relative to
sellers.” We agree with OCMon this point; its assertion
that we ignored buyer power in our analysis is sinply
i ncorrect.

If there is one thene that unifies our analysis, it is
that Cargill's acquisition of Continental should not be
permtted to create or enhance market power or to facilitate
its exercise. CIS at 4-9; see also section IV(B) of this
menmor andum  Market power in this case nmeans the ability of
Cargill, as a buyer, to depress the price it pays for grain.
See section 1V(B)(4) of this menmorandum During the course of
our investigation, we |ocated every grain market in the United
States in which it appeared likely that Cargill could depress
prices as a result of the acquisition -- and we obtai ned

appropriate relief to address that concern. See id. at

mar ket .



section V(A).?8

In short, the Departnment has not ignored the “power of
buyers” that concerns OCM Rather, we now recommend entry of
t he proposed Final Judgnment, which will ensure that this
transacti on does not give Cargill the opportunity to exercise
nonopsony power over farmers anywhere in the United States.

7. DQJ Failed to Consider Informational Disparities
in Agricul tural Mrkets

OCM does not explain how Cargill's acquisition of
Continental will exacerbate informational disparities that may
exist in agriculture markets. To the extent that Cargill or
other grain nerchants have the benefit of information that may
be in sonme sense superior, there is no evidence that such
information will inprove after the transaction so as to | essen
conpetition. Assumng information disparities could be the
predi cate for a Section 7 violation, they are not exacerbated
by the transaction.

8. DQJ Failed to Explain the Benefits of the Merger

OCM s argunent that we should explain the efficiencies in
order to justify our “approval of the nerger,” OCM coment at

8, suggests that it m sunderstands the role of the Departnent

2 As noted in section V(B) of this Response, no
comrent at or suggested that we failed to require divestitures
in any specific local or regional market in which Cargill and
Continental are two of a relatively small nunber of grain
buyers.



of Justice in reviewing nergers subject to the antitrust |aws.
The Departnent does not approve nergers. Rather, the
Departnent reviews the particular facts and circunstances of
each proposed nerger in order to determ ne whether the nerger
is likely to substantially | essen conpetition. |If the
Department determ nes that a proposed nerger is likely to

| essen conpetition in violation of the antitrust |aws, we seek
an injunction fromthe court to prohibit the transaction.

As the Conplaint and CI'S nmake cl ear, the Departnent
challenged this nerger in its original formas being in
violation of Section 7 of the Clayton Act. The Departnent did
not rely upon any asserted “efficiencies” as a defense to
allow Cargill to acquire Continental facilities in any
rel evant market in which we concluded that the transaction
woul d ot herwi se tend substantially to | essen conpetition. The
Department agreed to settle only after Cargill and Conti nental
agreed to be bound by the terns of the proposed Final
Judgnent, which has the effect of substantially altering the
terms of the nmerger to ensure that the transaction will not
gi ve grain conpani es market power to depress grain prices in
any relevant market in the United States.

9. DQJ Failed to Consider a Range of Statutes that
Congress Intended Courts to Consider When Making
Deci si ons about Agriculture Markets

OCM refers at sone length to the Packers and St ockyards



Act, the Capper-Vol stead Act, and the Agricultural Fair
Practices Act. OCMthen concludes that “mergers or other
activities that enhance the power of buyers” require careful
review under the antitrust |aws, especially when farnmers are
i nvol ved. See OCM comment at 12. The United States carefully
investigates all nmergers that may create substanti al
conpetitive harmaffecting any group, including farmers. As
the CS and this Response nake clear, the Departnent's concern
for Cargill's power as a buyer of grain fromfarnmers has been
central to our analysis, prosecution, and proposed renedy in
this case.
10. DQAJ Failed to Consider That the Consent Decree
Ri sks Leaving Farnmers Wthout an Effective
Qut | et for Legal Redress
OCM bel i eves that the Court of Appeals for the D strict
of Colunmbia Circuit has “severely restricted” the ability of
the district court to determ ne whet her the proposed Final
Judgnent is in the public interest as required by the APPA
See OCM comment at 13. For that reason, OCMis concerned that
the interests of mdwestern farnmers nmay not be fully
considered in this federal circuit.
There is no reason to believe that the District Court for
the District of Colunbia cannot nake the public interest
determnation that is required by law in this case.

M A Hearing is Unnecessary in This Case




Nebraska Attorney CGeneral Stenberg urges the Court to
appoint a special nmaster “to hear evidence and to nmake a
recommendation to the court as to the efficacy” of the
proposed Final Judgnment prior to its entry. See Brief of the
Attorney Ceneral of Nebraska as Am cus Curiae at 13-14. The
APPA provides that the Court nust make a determ nation that
entry of the proposed consent judgnent is in the public
interest before entering that judgnent. The statute provides
that in making such a public interest determ nation, the Court

“may”, inter alia, appoint a special master, conduct

proceedi ngs involving the taking of testinony and docunentary
evi dence, and “take such other action in the public interest
as the court may deem appropriate.” 15 U.S.C. § 16(f)(5).
The statute does not require the Court to hold hearings, but

directs the court to take such action as it deens appropriate.

As noted in section Il of this nmenorandum Congress, in
passi ng the APPA, intended that consent decrees remain a
vi abl e antitrust enforcenent option. They could not remain
viable if it were necessary for a reviewng court to conduct a
trial for a de novo determ nation of factual issues relevant
to the adequacy of a proposed decree. The legislative history
is clear that the court need not conduct the equivalent of a

trial on the nerits, or even conduct a hearing or take



evi dence, S.Rep. No. 298-93 at 6 (1973):

The Conmmittee recogni zes that the court must have
broad discretion to accommpdate a bal anci ng of
interests. On the one hand, the court nust obtain
the necessary information to nake its determ nation
that the proposed consent decree is in the public
interest. On the other hand, it nust preserve the
consent decree as a viable settlement option. It is
not the intent of the Comnmttee to conpel a hearing
or trial on the public interest issue. It is
anticipated that the trial judge will adduce the
necessary information through the |east conplicated
and | east tinme-consum ng neans possible. Were the
public interest can be neaningfully evaluated sinply
on the basis of briefs and oral argunents, this is
the approach that should be utilized. Only where it
is inperative that the court should resort to
calling witnesses for the purpose or eliciting

addi tional facts should it do so.?®

The expeditious procedures to determ ne the public interest
t hat Congress envi sioned are not possible wi thout reliance
upon the Departnent’s good faith execution of its

prosecutorial discretion. Evidentiary hearings, therefore,

shoul d be used only in extrene cases. See United States v. G

Hei |l eman Brewing Co., 563 F. Supp. 642, 652 (D. Del. 1983)

(“This preference for the comment procedure over nore
burdensone forns of third-party participation . . . is clearly
shown by the legislative history of the APPA.").

In the instant case, an evidentiary hearing would be

# This passage is quoted in United States v. Associ ated
MI Kk Producers, Inc., 394 F. Supp. 29, 45 (WD. M. 1975),
aff'd, 534 F.2d 113 (8" Cir. 1976), cert. denied sub nom
National Farnmers Org., Inc. v. United States, 429 U S. 940
(1976) (hereafter “AWVPI").




inordinately time consum ng and would not in any way further
the Court’s understanding of facts relevant to the
determnation it nust nmake. There has been no clai mof bad
faith or mal feasance on the part of the United States in
settling this case. See AMPI, 394 F. Supp. at 41, and cases
cited. Nor has Attorney General Stenberg expl ai ned why he has
not been able to fully apprise the Court of his concerns in
the comrents he has already filed with respect to the proposed

Final Judgnment. See Heileman Brewing Co., 563 F. Supp. at

653.

The Court need only consider the proposed Final Judgnent
as explained by the CI'S, the comments thereon, and this
Response thereto. Such consideration will anply denonstrate
that the proposed Final Judgnent satisfies the public interest
standard of the APPA as interpreted by the courts.

N. The 60-Day Comment Period Should not be Extended

Several comentators request that the tinme period for
filing public comments be extended.3® There is no need for
such extensi on.

The 60-day public coment period specified in 15 U S.C. §

16(b) commenced on August 12, 1999 and term nated on Cctober

0 Animal Welfare Institute, NFO Kansas, OCM |sabelle
Barth, Mary Casserand, Steve Dewell, G ant and Mabel Dobbs,
Bar bara Hook, Jay Godl ey, Todd Lewis, denn Gshiro, N Ransey,
Ellen Stebbins, Gles Stockton, Dr. Frankie M Sunmers, Dennis
and Janice Ui e.



12, 1999; but we have considered and responded to every
coment that we received before or after the deadline. Those
who request nore time for the filing of coments do not
suggest the existence of relevant facts that the Departnent
has failed to consider in negotiating and consenting to the
proposed Final Judgnent. Nor do they explain why nore tine
woul d be desirable to assist the Court in making the public
interest determnation that is required by the APPA.  Under
the circunstances, an extension of the 60-day public coment

period is unnecessary and i nappropriate in this action.

CONCLUSI ON
The Conpetitive Inpact Statenent and this Response to
coments denonstrate that the proposed Final Judgnent serves
the public interest. Accordingly, after publication of this
Response in the Federal Register pursuant to 15 U S. C. 816(b),
the United States will nove this Court to enter the Final

Judgnent .

Dated this 11'" day February, 2000.

Respectful ly submtted,
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